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CASES 

ARGUED  AND  DETERMINED 

IH    THB 

SUPREME  COURT  OF  JUDICATURE 

OF    THE 

STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  NOVEMBER  TERM,  1857,  IN  THB  FORTY- 

SECOND  YEAR  OP  THB  STATE. 


^39    407 


Madison  and  Indianapolis,  Plankroad  Company  v.  111?  .J 

Stevens. 

One  coobligor  may,  it  Beems,  deliyer  a  bond  to  another  coobligor,  as  an 
escrow;  but  the  deliTery  of  an  instmment  to  an  obligee  or  payee,  or  the 
agent  of  either,  is  absolnte  in  law. 

Parol  eyidenco  is  not  admissible  to  yarj  the  legal  effect  of  sach  deliyerj,  or 
the  terms  of  the  instnunent  deUvered. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.    Monday, 

Perkins, -J. — Suit  upon  a  subscription  of  stock.  An- 
swer, under  oath,  that  the  subscription  was  delivered  to 
Alexander  Washer^  as  an  escrow. 

Reply,  that  Alexander  Washer^  to  whom  the  delivery 
was  made,  was  at  the  time  the  president  of  the  company 
in  which  the  stock  was  subscribed,  and  the  agent  to  re- 
ceive the  subscription.  Upon  the  trial,  the  plaintiff  asked 
the  Court  to  give  to  the  jury  this  instruction : 

"  If  the  jury  believe  from  the  evidence,  that  said  Alex- 
ander  Washer  was  the  president  and  agent  of  the  com- 
pany for  the  purpose  of  receiving  subscriptions  of  stock, 
at  the  time  when  the  parol  agreement  for  the  delivery  of 
Vol.  X^l 
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Not.  Term,   the  Bubflcription  of  stock  was  made  by  said  defendant, 
^^'^'      then  the  delivery  [which  followed]  was  absolute,  and  the 
Madisoh  ato  instmment  valid." 
Bailb'd  Co.       The  Court  refused  the  instruction,  and  gave  the  contrary. 

Hebod.  ^^  ^^^  ^^^  Court  erred. 

One  coobligor  may,  perhaps,  deliver  a  bond  to  another 
coobligor,  as  an  escrow;  but  an  instmment  cannot  be  so 
delivered  to  the  obligee  or  payee,  or  the  agent  of  either. 
Such  delivery  is,  in  law,  absolute.  Pet.  U.  S.  Digest,  tit. 
Escrow. — Foley  v.  CatcgtUj  6  Blackf.  18. — The  State  v. 
Qirisman  et  oLy  2  Ind.  B.  126. —  Wright  v.  The  Shelby ^  Sfc.^ 
Company^  16  B.  Men.  5.  See  7  Ind  R.  600;  6  id.  183; 
9u2.25. 

And  parol  evidence  cannot  be  given  to  vary  the  legal 
effect  of  such  delivery,  or  the  terms  of  the  instrument  deli- 
vered. This  has  been  too  often  decided  to  require  a  cita- 
tion of  authorities  to  evidence  it.  SSatt  et  oL  v.  Simpson^ 
8  Ind.  R.  256. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

J.  Oatnn^  J.  R.  Coverdilly  vnid  O.  B.  Ebrd,  for  the  appel- 
lants (1). 

J.  Ryman,  for  the  appellee. 

(1)  Comuel  lor  the  appellaiits  cited,  Fairbanks  t.  MeUal/,  8  ICbbs.B.  238 ; 
Ward  T.  LewU,  A  Pick.  510;  Warratt  t,  Munn,  1  Selden,  S38;  10  Wend.  313 ; 
88  Wend.  45;  BaiUbatk  y.  TU  Liberty,  fv.,  Turnpike  Company,  2  Ind.  B.  656 ; 
T%e  Staie  t.  Ckritman,  id,  186;  Madiaon  and  IndieoMpoUe  Pkudaroad  Company 
T.  Stevens,  6  id,  378— die  case  now  at  Imut;  Wri^  r.  TheShelby  Railyvad 
Company,  16  B.  Hon.  5. 


■  »»•  . 


Madison  and  Indianapolis  Bailroad  Company  v.  Herod. 

In  ft  rait  against  a  railioad  compaaj  for  damages  for  ii^nring  cattle,  tiie  wit- 
nesses estimated  the  yalne  of  the  property  yarionsly,  from  30  dollars  to  40 
dollars.    Held,  that  the  Court  might  find  the  yalne  to  be  37  dollars. 

Section  3,  ch.  83,  Aets  of  1853,  is  vnoonstitatioiial. 
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APPEAL  from  the  Bariholomew  CSrcnit  Court  Nov.  Term, 

Stuaet,  J. — Suit  by  Herod  against  the  railroad  com-      ^-Q^*^' 
pany,  for  damages  in  injuring  HerodPs  colL    Judgment    BBomoir 
before  the  justice  in  favor  of  Herod  for  37  dollars.     The    Hickxah. 
railroad  company  appealed  to  the  Circuit  Court.    The 
cause  was  there  tried  without  a  jury,  and  judgment  given  ZW^  u. 
for  Herod  for  37  dollars,  the  injury  to  the  colt,  37  dollars 
in  damages,  and  5  dollars  docket-fee.     Motion  for  a  new 
trial,  interposed  at  the  proper  time,  ovenruled,  and  the  evi- 
dence made  part  of  the  record. 

The  injury  done  to  the  coU  was  variously  estimated  by 
the  witnesses  at  from  30  dollars  to  40  dollars*  The  Cir- 
cuit Court,  as  they  had  a  right  to  do,  placed  it  at  37  dol- 
lars. The  37  dollars  in  damages,  and  the  5  dollars  docket- 
fee  were  assessed  by  the  Court  under  the  third  section  of 
the  act  of  March  1, 1853.  Laws  of  1853,  p.  lia  That 
section  has  been  declared  unconstitutional  in  the  WkUe» 
neck  case,  8  Ind.  R.  217.  Though  the  Court  were  not 
agreed  as  to  the  grounds  on  which  the  decision  should  be 
placed,  they  were  unanimous  in  the  result,  that  the  section 
in  question  was  deariy  a  violation  of  the  constitution. 

Per  Owriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  Herod  and  &  Stansifer^  for  the  appellant. 

R.  HUlj  for  the  appellee. 


Bronson  t;.  Hickman. 

Where  a  motion  for  s  new  trial  has  been  orermled,  this  Conrt  will  not  inter- 
fere witb  the  Terdict  on  tiie  ground  tliat  it  ia  not  sustained  bj  the  evidence, 
except  in  extmae  eaeee. 

To  enlide  a  par^  to  a  new  trial  on  the  ground  of  newly  disooTned  eridenoer 
it  must  i^pear  that  the  eridence  is  not  merely  cnmulatiTe;  that  it  was  dis- 
coTored  after  tiie  trial ;  that  there  was  no  want  of  diligence ;  and  that  it 
would  probaU J  change  llie  result. 
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Nov.  Teim.       APPEAL  from  the  Allen  Circuit  Court. 

10^*^'  Stuart,  J. — The  cause  was  commenced  by  Hickman 

Bbonsov     against  Bronson^  before  a  justice,  where  the  plaintiff  had 
HicKicAK.    judgment  for  53  dollars  and  81  cents.     On  appeal  to  the 
Circuit  Court,  Hickman  had  judgment  for  50  dollars.    The 
Deeper  u.   motion  for  a  new  trial,  assigning  for  cause  the  insufficiency 
of  the  evidence,  and  newly  discovered  evidence,  was  over- 
ruled. 

The  evidence  in  the  cause  is  made  part  of  the  record  in 
proper  form. 

The  same  causes  arc  assigned  for  error,  which  werc  as- 
signed for  a  new  trial. 

The  first,  viz.,  the  insufficiency  of  the  evidence,  cannot 
be  noticed.  Therc  is  no  such  glaring  insufficiency  of  proof 
as  would  justify  this  Court  in  interfering  with  the  verdict, 
sanctioned,  as  it  has  been,  by  the  action  of  the  Court  be- 
low in  overruling  the  motion  for  a  new  trial.  This  has 
long  been  the  settled  rule  in  this  Court    Mann  v.  Clifton^ 

3  Blackf.  2m.— Watson  v.  Allen,  4  Ind.  R.  537  (1). 

The  second  point  made,  viz.,  the  newly  discovered  evi- 
dence, presents  more  difficulty.  The  judgment  recovered 
was  50  dollars.  The  defendant  below  produced  his  own 
affidavit,  and  the  affidavits  of  two  other  witnesses,  agrce- 
ably  to  the  rule  as  heretofore  held  by  this  Comt.  4  Blackf. 
308. — Priddy  v.  Dodd^  4  Ind.  R.  84.  Nothing  was  wanting 
in  point  of  form. 

The  only  question  is  as  to  the  substance.  The  newly 
discovered  evidence  should  seem  obviously  sufficient  to 
change  the  result  upon  a  new  triaL     Hull  v.  Kirkpatrick, 

4  Ind.  R.  637.  Nor  where  the  evidence  is  merely  cumula- 
tive will  a  new  tr^al  be  granted.  Jennings  v.  Loring,  5  Ind. 
R.  250. — Simpson  v.  Wilson,  6  id.  474.  In  this  latter  case 
it  was  held,  too,  that  the  evidence  must  have  come  to  his 
knowledge  after  the  trial;  that  it  must  appear  that  its  dis- 
covery so  late  was  not  owing  to  a  want  of  diligence;  and 
that  it  would  probably  produce  a  different  result  (2). 

Tested  by  these  rules,  we  think  the  party  entitled  to  a 
new  trial.  There  are  two  witnesses  to  the  same  fact. 
Both  swear  that  they  heard  the  plaintiff  below  admit,  just 
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before  the  trial,  that  the  defendant  below  owed  him  justly  ^ot.  Term, 
about  ten  or  twelve  dollass;  and  that  they  did  not  commu-      1^^- 
nicate  this  admission  to  the  defendant  below  until  after    Muujiriz 
verdict.     We  cannot  say  what  effect  this  would  have  had  Thb  Stats. 
on  the  jury.    But  in  weighing  it  here  with  referen9e  to  the 
party's  right  to  a  new  trial,  we  must  look  at  the  evidence 
in  the  cause.    That  consisted  ahnost  entirely  of  vague  ad- 
missions of  the  defendant  below.    The  jury  might  have 
regarded  the  admissions  of  the  opposite  party,  so  far  as  ^ 

they  went,  a  sufficient  answer.  And  as  these  witnesses 
appeared  to  the  Court  below,  or  as  they  appear  to  us,  it  is 
not  easy  to  see  how  anything  is  to  be  presumed  against 
their  credibility. 

We,  therefore,  think  the  newly  discovered  evidence  ma- 
terial, and  likely,  in  the  state  of  the  evidence  presented  by 
the  record,  to  have  changed  the  result.  Nor  does  it  appear 
that  there  was  any  negligence  in  discovering  it;  or  that 
any  degree  of  diligence  could  have  ascertained  it  sooner. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

L.  O.  Jacobpy  for  the  appellant. 

D.  H.  Colerickj  for  the  appellee. 

(1)  Roberts  v.  Nodunft  et  €d,,  8  Ind.  B.  d39.^(?t&«m  y.  The  State,  9  id,  264. 
(9)  Gibeon  t.  The  State,  9  Ind.  B.  2ei.^Smft  y.  Wakeman,  id,  552. 


■  m  I 


MuLLiNix  V.  The  State. 


Error  cannot  be  assigned  upon  any  ruling  in  a  criminal  proeecntion,  which 
was  not  made  the  subject  of  an  exception  in  the  Court  below,  according  to 
the  statute. 

APPEAL  from  the  Putnam  Circuit  Court.  Monday, 

Per  Curiam. — Gfreenberrp  O.  MuUiniz  was  indicted  for 
the  murder  of  Martha  MuUiniz,  his  w^fe.  The  indictment 
charges  him  with  murder  in  the  first  degree.     Verdict  that 
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Not.  Tem,   he  was  guilty,  and  that  he  suffer  death;  upon  which  the 

^^^'      Court,  having  refused  a  new  trial,  rendered  judgment. 
MuLUKix        The  record  does  not  contain  the  evidence,  nor  does  it 
Trs  State,  appear  that  any  exception  was  taken  to  the  action  of  the 
Circuit  Court;  and,  though  various  errors  have  been  as- 
signed for  the  consideration  of  this  Court,  the  question  at 
once  arises,  is  the  case  properly  before  as?     The  code  says 
that,  ^^on  the  trial  of  a  criminal  prosecution,  exceptions 
^  may  be  taken  by  the  defendant  to  any  decision  of  the 

Court  upon  a  matter  of  law,  by  which  his  substantial 
rights  are  prejudiced.''  Again — ^  All  hills  of  exception  in 
a  criminal  prosecution  must  be  made  out  and  presented  to 
the  judge  at  the  time  of  trial,  or  within  such  time  there- 
after during  the  term,  as  the  Court  may  allow,  signed  by 
the  judge,  and  filed  by  the  clerk.  The  exception  must  be 
taken  at  the  time  of  the  decision."  2  R.  S.  pp.  377,  378. 
In  relation  to  the  mode  of  taking  exceptions,  the  above 
provisions  establish  a  rule  of  practice  not  essentially  dis- 
similar to  that  prescribed  in  civil  cases.  Id,  pp.  115, 116. 
And  w^e  have  often  decided  that  that  which  is  not  made 
the  subject  of  an  exception  in  the  Court  below  cannot  be 
assigned  for  error  in  this  Court  (1). 

It  is  said  that  this  being  what  is  denominated  a  '<  capi- 
tal case,"  the  rule  to  which  we  have  referred  should  be 
relaxed;  but  the  position  thus  assumed  is  unsustained  by 
principle  or  authority.  The  statute,  so  far  as  it  allows  ex- 
ceptions to  be  taken,  creates  no  distinction  between  the 
offense  charged  in  this  case,  and  one  of  lower  grade.  It 
is  needless  for  us  to  inquire  what  this  Court  would  do,  if 
the  record  contained  the  evidence,  showing  the  accused 
guUtless  of  the  crime  of  which  he  stands  convicted.  Such, 
however,  is  not  the  case  at  bar.  What  we  decide  is,  that 
there  being  no  exceptions  to  the  rulings  of  the  Circuit 
Court,  the  errors  assigned  are  not  available  in  the  Su- 
preme Court;  and,  in  the  absence  of  the  testimony  given 
on  the  trial,  we  must  presume  that  the  verdict  was  sus- 
tained by  the  proofs.  Hornberger  v.  The  StatCj  5  Ind.  R. 
aO0.—Ramaine  v.  The  States  7  id.  6S,—  Ward  v.  The  State, 
8  Blackf.  lOL—Blafki  v.  The  State,  2  Ind.  R.  608. 
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The  judgment  is  affinned  with  costs.  Hot.  Term. 

K  L.  Walpok  and  T-  D.  Walpole^  for  iiie  appellant.  ^^857. 

(I)  See  ^aibMr  T.  Boif^  8  Ind.  B.  96;  Jafiy  «( a/.  T.  2^  Terrv  i%^  Hatch. 

bridge  (hmpany,  9  id.  417,  and  the  cases  there  cited. 


•  •»  • 


Vawter  v.  Grant  and  Another. 

APPEAL  from  the  Jenmngs  Court  of  Common  Pleas.  ^^^^ , . 

Per  Owriam. — Oratit  and  FUk  sued  Vawter  in  the  Com- 
mon Pleas,  demanding  judgment  for  1,000  dollars. 

In  Fisher  v.  PtewiUj  7  Ind.  R.  519,  the  majority  of  the 
Court  held  that  the  Common  Pleas  Court  had  no  juris- 
diction of  such  a  sum.  A  majority  of  the  Court  hold  the 
same  doctrine  now — Stuart,  J.,  dissenting. 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
with  instructions  to  dismiss  it  for  want  of  jurisdiction. 

J.  W,  Okapmanj  X  B.  Merriweatker^  D*  ITDonald  and 
A.  O.  JParter^  for  the  appellant. 

H.  C.  Newcomb  and  J.  S.  Barvey^  for  the  appellees. 


^•m  » 


Johnson  v.  Hatch  and  Another. 

APPEAL  from  the  Watme  Circuit  Court  Monday, 

Per  Ckiriam. — This  w^as  a  suit  upon  two  promissory  .-j^  7' ' 
notes,  brought  by  the  appellees,  who  were  the  assignees  of  \^f^io9\ 
the  notes,  against  the  maker.  The  notes  were  payable  at 
the  Cambridge  OUy  bank.  The  defendant,  in  his  answer, 
sets  up  failure  of  consideration,  and  therein  alleges  the 
grounds  upon  which  such  failure  is  based.  Demurrer  to 
the  answer  sustained,  and  judgment  for  the  plaintiff. 
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Not.  TenD,       The  defendant  appealed  to  this  Court,  and  assigns  for 

^^'^*      error  the  action  of  the  Circuit  Court  in  sustaining  the  de- 

Bamkumxi    murrer;  but  to  this  ruling  he  took  no  exception,  and  we 

BoBXBTsoir.  have  often  decided  that  that  to  which  no  exception  is 

taken  in  the  Court  below,  cannot  be  assigned  for  error  in 

the  Supreme  Court  (1). 

The  judgment  is  affirmed  with  7  per  cent,  damages  and 
costs. 

G,  W,  JiUian,  for  the  appellant. 
Bwrchenali  for  the  appellees. 

(1)  See  MutHmx  r  The  State,  ante,  5,  aad  note. 


Hamilton  v.  The  State. 

^^^  j^         APPEAL  from  the  Warren  Circuit  Court. 

Per  Curiam. — The  judgment  in  this  case  is  affirmed 
for  the  reasons  given  in  OiUespie  v.  Tlte  Siat^^  at  the  pre- 
sent term  (1). 

The  judgment  is  affirmed  with  costs. 

jR.  A.  Chandlery  for  the  appellant. 

X  W.  Cordon^  for  the  state. 

(1)  9  Ind.  B.  380. 


Earnhart  V.  Robertson. 

A  defendant  may  answer  an  interrogatozy  demanding  whether  he  has  a  receipt 
for  money  paid,  without  maldng  the  receipt  an  exhibit. 

But  if  the  receipt  be  made  an  exhibit,  and  there  be  no  reply  nndcr  oath,  its 
execution  stands  admitted;  but  still  it  may  be  gainsayed  for  fraud  or  mis- 
take. 
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Where  there  wm  no  reply  to  the  answer  to  a  bill,  bat  the  parties,  by  consent.    Not.  Term, 
submitted  their  caose  apon  the  pleadings  and  eyidence  as  thej  stood,  the        1857« 

Court  will  intend  that  the  filing  of  a  reply  was  waived,  and  that  the  canse 

stands  at  issue  on  bill  and  answer,  as  though  a  general  replication  had  been    **^*'™^** 

ETidenoe  admitted  under  snch  issue  without  objection,  if  consistent  with  the 
case  made  by  the  bill,  may  haye  its  full  weight  in  determining  the  cause. 

A  suit  IS  not  barred  by  the  statute  of  limitations  where  the  cause  of  action  Is 
concealed  by  the  person  liable  thereto,  until  within  the  period  limited.  For 
certain  acts  amounting  to  a  concealment,  see  the  opinion. 

An  attorney  in  fact  cannot  set  up,  in  defense  of  a  suit  against  him,  transac- 
tions unauthorized  by  his  power,  and  not  within  the  scope  of  his  employ- 
ment. 

APPEAL  from  the  SuUivan  Circuit  Court.  Momhy, 

Davison,  J. — Bill  in  chancery,  filed  Jomuary  15,  1851. 
The  bill  contains  the  following  statements: 

In  the  year  1841,  CaUiarine  Robertson^  the  plaintiff  be- 
low, employed  John  Eamhart,  who  was  the  defendant,  to 
collect  a  sum  of  money,  supposed  to  be  900  dollars,  com- 
ing to  her  from  the  estate  of  her  father,  who  died  in  Ftr- 
ginia.  She  gave  him  a  power  of  attorney  to  collect  and 
receipt  for  the  money;  and  in  the  year  1842,  he,  defendant, 
went  to  Virginia  for  the  purpose  of  collecting  it,  with  the 
express  understanding  that,  when  collected,  he  was  to  re- 
tain 100  dollars  as  a  full  compensation  for  his  time,  services 
and  expenses,  also  200  dollars  which  he  was  to  apply  in 
payment  of  a  debt  due  to  him  from  her  son,  John  Robert' 
soHj  and  upon  his  return,  he  was  to  pay  over  the  balance 
to  the  plaintiff.  As  her  agent,  he  collected  682  dollars,  as 
follows :  From  Samuel  Kinnerly^  Ja/ima/ry  13, 1842,  50  dol- 
lars; from  Jacob  Kinnerly^  February  11,  same  year,  149  dol- 
lars; from  Samuel  Kinnerh/j  September  1, 1842,  83  dollars; 
and  from  same,  November  30,  same  year,  400  dollars.  De- 
fendant, when  he  returned  from  Virginia,  called  on  the 
plaintiff  and  told  her  that  he  had  collected  300  dollars  and 
no  more.  As  that  was  the  amount  of  money  which  he 
was  to  retain,  she  felt  satisfied,  though  she  expected  a 
larger  sum.  Defendant  was  a  preacher.  Plaintiff  belonged 
to  his  church,  and  employed  him  to  collect  her  money  be- 
cause, on  account  of  his  religious  professions,  she  had  con- 
fidence in  him.    In  the  latter  part  of  the  year  1846,  the 
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Not.  Term,  plaintiff,  in  consequence  of  information  from  Virginia^  was 
^857.  induced  to  believe  that  the  defendant  had  collected  more 
^AMsntkMT  than  300  dollar9|  and  having  inquired  of  him  whether  her 
BoBBBMOw.  belief  was  well  founded,  he  again  stated  that  he  had  col- 
lected 300  dollars  and  no  more.  The  plaintiff,  in  J^ih«, 
1847,  got  copies  of  receipts,  given  by  the  defendant  for 
moneys  ocdlected  in  Virginia  as  her  agent,  which  showed 
that,  instead  of  300  dollars,  he  had  collected  683  dollars* 
And  when  called  on  and  informed  that  such  cc^ies  had 
been  obtained,  he  stiU  denied  the  receipt  of  more  than  300 
dollars,  and  up  until  very  lately  continued  to  make  such 
denial  Defendant  now  pretends  that  he  holds  plaintiff's 
receipt  for  all  the  moneys  claimed  in  this  suit*  He  drew 
all  the  writings  between  them  relative  to  the  business  in 
which  he  was  employed*  She  does  not  remember  what 
papers  she  signed.  He  never  paid  her  anything;  and  if 
he  holds  her  receipt  for  money  paid,  it  is  a  foxgery.  The 
bill  calls  upon  l^e  defendant  to  answer  various  special  in- 
terrogatories, and  among  them  the  following:  How  much 
money  did  you  receive  on  plaintiff's  daim  in  Vifgima? 
and  from  whom  ?  Have  you  any  receipts  for  money  paid 
to  the  plaintiff? 

The  defendant's  answer,  which  is  verified  by  his  oath, 
denies  the  contract,  as  set  fcnrth  in  the  complaint;  says 
tiiat,  on  Ite  17th  of  October^  1839,  defendant  sold  a  farm 
in  Washington  county,  LidiaitM,  to  John  Robertson,  the 
plaintiff's  son,  who,  with  his  own  means,  was  unable  to 
pay  for  it,  and  that  John  and  his  mother  represented  that 
she  had  money  coming  to  her  in  Virginia^  £pom  the  estate 
of  her  father,  upwards  of  300  dollars  with  interest,  where- 
upon it  was  agreed  between  the  parties  that  defendant 
should  have  the  pkintiff^s  Virginia  claim  of  300  dollars, 
and  John^s  promissory  notes  for  900  dollars  &»  the  farm ; 
that  he  was  to  have  all  of  said  claim  he  could  recover, 
more  or  less,  and  run  the  chance  of  making  himself  safe 
out  of  it.  That  defendant,  upon  his  return  from  VirgtmOj 
called  upon  the  plaintiff,  who  gave  him  the  following  re- 
ceipt: ^^  January  26, 184A.  Received  in  full  of  Jb/iit  £am- 
hartj  my  attorney,  the  full  amount  coming  to  me  from  the 
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estate  <^  my  father,  James  Sinnerly,  deceased.    Attest :  Not.  Term, 
Jbkm  RobensoH.    [Signed]  Catharine  EobertsonJ'    Defend-      1857. 
ant  denies  sajring  that  he  had  collected  but  300  dollars;    Eavxhabt 
says  that,  upon  his  return  firom  VtrginiOj  he  told  her  that  Bovmmon, 
he  had  socceeded  in  settling  the  claim — ^that  he  had,  in  a 
manner,  collected  the  principal  sum  and  interest,  subject 
to  deductions  fcnr  costs  and  expenses;  does  not  pretend 
that  he  paid  anything  to  the  plaintiff,  but  alleges  that  the 
receipt  was  executed  by  her  voluntarily,  with  a  full  know- 
ledge of  the  facts,  in  <»Kler  to  prevent  all  misunderstanding, 
and  show  a  final  settlement  of  the  business.    He  admits 
that  he  gave  the  receipts  refeixed  to  in  the  bill  to  Jacob 
and  Samuel  Kmnerlp;  but  avers  that,  at  the  time  of  the 
institution  of  this  suit,  he  had  not  collected  300  dollars  in 
money,  but  the  sum  which  he  had  got,  and  that  which  he 
expected  to  get,  when  added  together  would  amount  to 
about  ^5  dollars.    The  answer  sets  up  the  statute  of 
limitations  in  bar  of  the  suit. 

There  is  no  replication  to  the  answer.  At  the  March 
temi,  1853,  the  cause,  by  agreement  of  parties,  was  sub- 
mitted foar  final  decree.  The  Court  found  for  the  plaintiff; 
and,  over  a  motion  for  a  new  trial,  rendered  a  decree  in 
her  fovor  for  682  dollars. 

This,  as  we  have  seen,  was  a  suit  in  chancery.  Issues  ' 
were  made,  and  the  cause  submitted  to  the  Court  for  trial, 
under  the  old  system  of  procedure.  And  the  evidence  is 
in  the  record  in  the  form  of  depositions.  The  first  ques* 
tion  raised  by  the  defense,  relates  to  the  contract  sued  on. 
What  are  its  stipulations?  The  bill  says  that  tlie  de* 
fendant,  when  he  collected  the  money,  was  to  retain  300 
dollars,  and,  upon  his  return  from  Virginia^  pay  over  the 
balance  to  the  plaintiff.  This  averment  the  answer  denies, 
and  such  denial,  being  responsive  to  the  bill,  is  evidence 
in  the  case.  Three  witnesses.  Mallei^  Robertson  and  Boyle^ 
each  fully  sustain  the  alleged  contract,  and  two  of  them, 
Robertson  and  Bayle^  testify  that  they  were  called  on  by 
the  parties  to  vdtness  it.  On  the  other  hand,  Elisha  and 
Caroline  Earnhartt  the  defendant's  son  and  daughter,  tes- 
tified to  various  conversations  of  the  plaintiff,  in  which. 
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Not.  Term,   they  say,  she  admitted  that  the  defeDdant  "was  to  have  all 

^^857,      Qf  the  Virginia  claim  he  could  recover,  and  run  his  chance 

Eabkbast    of  making  himself  safe  out  of  it."     We  have,  however, 

R0BEBT8ON.  carefully  examined  the  depositions,  and  are  of  opinion  that 

the  evidence,  giving  due  force  to  the  answer,  sufficiently 

proves  the  contract  stated  in  the  bill. 

But  it  is  insisted  that  the  receipt  set  up  in  the  answer  is 
a  conclusive  defense;  that  the  defendant  was  called  upon 
to  produce  it,  and  having  produced  it,  the  same  not  being 
denied  under  the  plaintiff's  oath,  stands  admitted  and  can- 
not be  gainsayed.  This  conclusion  is  not  strictly  correct. 
The  defendant  was  not  called  upon  to  produce  the  receipt, 
but  was  simply  interrogated  whether  he  had  any  receipts 
for  money  paid  by  him  to  the  plaintiff  It  was  obviously 
competent  for  the  defendant,  had  he  chosen  to  do  so,  to 
have  answered  the  interrogatory  without  making  the  re- 
ceipt an  exhibit  in  defense  of  the  suit.  Its  execution,  how- 
ever, does  stand  admitted.  The  defendant  was  not  bound 
to  prove  that  the  plaintiff  signed  it,  because  there  was  no 
reply  verified  by  oath  denying  her  signature.  Still  there 
is  no  reason  why  the  receipt  cannot  be  gainsayed.  For 
instance,  it  ndght  be  avoided  on  the  ground  of  fraud  or 
mistake,  though  not  denied  under  oath.  It  appeared  in 
evidence  that  the  receipt  in  question  was  written  by  the 
defendant,  who,  at  the  plaintiff's  request,  signed  her  name, 
and  that  John  Robertson,  who  is  a  witness  in  the  cause, 
attested  its  execution.  The  testimony  of  Robertson  shows 
conclusively  that  when  she  gave  the  receipt  she  was  insane, 
and  incapable  of  transacting  any  business.  But  such  evi- 
dence, it  is  said,  should  not  have  been  allowed  any  con- 
sideration in  the  decision  of  the  case,  because  there  is  no 
issue  to  which  it  was  applicable.  It  is  true,  there  was  no 
reply  to  the  answer.  StiU  the  parties,  by  consent,  submit- 
ted their  case  upon  the  pleadings  and  evidence,  as  they 
then  stood.  Hence,  we  must  intend  that  the  filing  of  a 
reply  was  waived  by  the  defendant  Demaree  v.  DriskiU, 
3  Blackf.  115.  The  case,  therefore,  stands  at  issue  on  bill 
and  answer,  as  if  a  general  replication  had  been  filed. 
R.  S.  1843,  p.  837,  §  30.     And  under  such  replication,  it 


OF  THE  STATE  OF  INDIANA.  13 

seems  to  us,  it  was  competent  for  the  plaintiff  to  show  Nov.  Tenn, 
that  she  was  insane  when  she  gave  the  receipt.     At  all       -^"^^ 
events,  the  evidence  was  admitted  under  issues  made  by    EjjorHABT 
the  parties,  without  objection — ^was  not  inconsistent  with  Bobsbtsoh. 
the  case  made  by  the  bill — ^and  we  are  not,  therefore,  in- 
clined to  hold  that  the  Court  erred,  in  giving  it  the  effect 
of  legitimate  proof. 

The  next 'question  to  settle  is,  was  the  suit  barred  by 
the  statute  of  limitations?  It  is  conceded  that  the  defend- 
ant returned  from  Ftt^ma  on  the  .26th  of  January^  1844, 
and  that  previously  he  had  given  receipts  for  682  dollars, 
the  entire  amount  to  which  the  plaintiff  was  entitled  from 
the  estate  of  her  father.  The  evidence,  we  have  seen, 
shows  that  under  his  contract  he  was  bound,  after  retain- 
ing 300  dollars  out  of  the  amount  for  which  the  receipts 
were  given,  to  pay  over,  when  he  returned,  the  balance,  to 
the  plaintiff  But  he  failed  to  make  such  payment;  and 
the  result  seems  to  be  that,  for  his  default,  an  action  in  her 
favor  accrued  at  the  date  of  his  return.  And  as  the  pre- 
sent suit  was  not  commenced  until  the  15th  of  January^ 
1851,  the  defense  must  be  sustained,  unless  the  statute  it- 
self contains  an  exception  applicable  to  the  case  made  by 
the  record.  Which  takes  it  out  of  the  general  statutory  rule. 
We  are  referred  to  section  113  of  that  statute,  which  says: 
^If  any  person  liable  to  any  of  the  actions  mentioned  in 
this  article,  shall  conceal  the  cause  of  such  action  against 
him  firom  the  knowledge  of  the  person  entitled  thereto,  the 
action  may  be  commenced  at  any  time  within  the  period 
limited  therefor,  commencing  from  the  time  the  person  en- 
titled to  bring  the  same  shall  discover  that  he  has  such 
cause  of  action,"  &c.  R.  S.  1843,  p.  688.  Did  the  defend- 
ant, in  this  instance,  conceal  the  cause  of  action?  And  if 
so,  was  the  plaintiff  unadvised  of  her  right  to  sue  until 
within  the  period  of  six  years  next  before  she  instituted 
her  suit?  The  bill  charges  that  the  defendant,  when  he 
returned  from  Virgima^  and  at  various  times  thereaf;ter  up 
until  shortly  before  the  suit  was  commenced,  told  the  plain- 
tiff that  he  had  collected  300  dollars  and  no  more.  This 
charge  the  answer  denies.     What,  then,  are  the  proofs? 
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Not.  Term,  Robertsony  a  witness,  testified  that  he  was  the  agent  of  the 
^^'^'  plaintiff,  who  was  his  mother;  that  defend^t,  upon  his 
Eabkhabt  return  from  UrginiOj  told  witness  that  he  had  collected 
RoBEBTsoy.  only  300  dollars;  that  he  also  made  a  similar  statement  to 
plaintiff  at  the  time  she  gave  the  receipt,  as  before  stated; 
that  she  belonged  to  the  same  church  in  which  he  was 
a  preacher,  and  had  great  confidence  in  him*.  RoberUon 
further  stated  that  plaintifi^  when  defendant  returned,  was 
incapable,  on  account  of  mental  derangement,  of  transact- 
ing any  business;  that  she  was  insane  for  the  space  of  two 
or  three  years,  and  became  sane  in  the  spring  of  1815,  and 
in  that  year,  or  the  year  1846,  got  a  letter  from  her  brother, 
stating  the  amount  defendant  had  collected.  This,  in  our 
opinion,  shows  an  intentional  concealment  within  the 
meaning  of  the  statute,  and  admits  the  decisive  inference 
that  plaintiff  did  not  discover  her  cause  of  action  until  the 
spring  of  1845.  It  follows,  in  view  of  Robertsoris  testi- 
mony, that  the  statute  did  not  commence  to  run  until  the 
latter  period,  and  that  the  suit  is  not  barred,  because,  as 
wc  have  seen,  it  was  instituted  on  the  15th  of  Jamnary^ 
1851, 

BoifUy  another  witness,  testified  that  on  defendant's  re- 
tum  from  Ftr^nio,  he  asked  him  how  much  he  had  col- 
lected for  plaintiff,  but  he  did  not  seem  disposed  to  tell  the 
amount.  He  stated  that  he  got  enough  to  make  him  safe, 
and  he  was  satisfied.  This  evidence,  though  it  does  not 
amount  to  a  representation,  or  prove  a  concealment  from 
the  plaintifiEl  tends  to  show  an  intent  to  conceal  his  liability 
on  the  contract,  and,  being  unexplained,  must  be  regarded 
a  circumstance  corroborating  the  direct  testimony  of  Bdh 
ertson.  Indeed,  the  very  &ct  that  defendant  set  up  in  his 
defense  a  claim  to  all  the  money  which  he  had  collected, 
when  by  the  contract  he  was  only  entitied  to  300  dollars, 
conduces  to  prove  that  at  the  time  he  evaded  Boyle? s  in- 
quiry he  had  conceived  the  design  of  concealing  the  plain- 
tiff's cause  of  action.  We  are  of  opinion  that  the  defense 
of  the  statute  of  limitations  is  not  sustained  by  the  evi- 
dence. 

But  it  is  insisted  that  the  decree  is  for  an  amount  unau- 


OP  THE  STATE  OP  INDIANA.  15 

thorized  by  the  proofs.  The  answer,  though  it  admits  that  Not.  Tenn, 
defendant,  as  agent,  gave  receipts  for  682  dollars,  as  stat^  ^0^*^' 
in  the  biU,  alleges  that  a  portion  of  the  amonnt  for  which  Babnhast 
they  were  given  was  paid  to  him  in  promissory  notes,  in  Robbxtbok. 
articles  of  personal  property,  and  in  claims  against  the 
plaintiff;  and  that  in  settling  the  business,  he  had  ex- 
pended a  large  sum  in  attorney's  fees  and  costs,  so  that,  at 
the  commencement  of  this  suit,  he  had  not  realized,  in 
money,  more  than  300  dollars.  The  admission  of  the  re- 
ceipts is  responsive  to  the  bill,  and,  therefore,  evidence  in 
the  case;  but  the  answer,  so  far  as  it  avers  payments  to 
the  defendant  otherwise  than  in  money,  and  the  expendi- 
ture for  attorney's  fees,  &c.,  should  have  been,  but  is  not, 
sustained  by  proof.  Suppose,  however,  that  the  answer, 
in  that  lespect,  be  taken  as  true,  still  the  defendant  was 
employed  to  collect  money,  and  not  authorized  to  receive 
in  payment  anything  but  money.  Por  bis  services  and 
expenses  in  making  such  collection,  he  was  to  receive  100 
dollars,  and  no  more;  and  he  cannot  be  allowed  to  set  up 
in  defense  of  the  suit,  transactions  unauthorized  by  his 
engagement  and  not  within  the  scope  of  his  emqployment. 
The  683  dollars  stated  in  the  receipts,  must  be  considered 
a  proper  estimate  of  the  amount  which  the  defendant  was 
employed  to  collect,  out  of  which,  in  acc(»Edance  with  the 
contract,  he  was  authorized  to  retain  300  dollars.  The 
balance,  382  dollars,  with  the  addition  of  interest  from  the 
date  of  his  return  from  Vtrginioj  makes  the  decree.  We 
think  the  amount  due  the  plaintiff  was  correctly  estimated. 

Per  Ouiriam^ — The  decree  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

J.  P.  Usher,  for  the  appellant 
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Gilbert  v.  Carter. 

Where  a  bidder  at  sheriff's  «ale  proreDts  odien  from  bidding,  by  representa- 
tions  touching  the  object  of  his  bid,  and  buys  the  property  at  a  price  much 
belontr  its  value,  the  sale  is  void,  as  against  pnblic  policy. 

Bat  where  no  person  was  inflnenced  by  such  representations,  except  the  attorney 
of  the  execation-plaintiff,  and  it  did  not  appear  that  he  would  haye  bid  moro 
than  enongh  to  coyer  tiie  4ebt,  a  sale  for  the  amount  of  the  debt  was  held 
valid,  thongh  that  amount  was  much  less  than  the  value  of  the  property. 

The  representation  in  this  case  was,  that  the  bidder  wished  to  purchase  the 
property  for  the  use  of  the  execution-defendant  And  his  iiunily ;  but  the  state- 
ment was  not  reduced  to  -writing.  There  was  no  contract  or  understanding 
between  the  purchaser  and  the  execution-defendant,  nor  did  the  latter  ad- 
vance any  part  of  the  purchase-money,  nor  was  there  any  proof  of  fraud. 
Hdd,  that  no  trust  was  created. 

APPEAL  from  the  Dataware  Circuit  Court. 

Davison,  J. — This  was  a  suit  in  chancery,  under  the  old 
system  of  procedure.  The  facts  stated  in  the  bill,  answer 
and  depositions,  so  far  as  they  relate  to  the  material  ques- 
tions in  the  case,  are  as  follows : 

At  the  September  term,  1840,  E.  and  P.  Frost  recovered 
a  judgment  in  the  Delaware  Circuit  Court,  against  Gilbert^ 
for  129  dollars.  An  execution  was  issued  on  this  judgment, 
and  by  virtue  of  it,  a  lot  of  ground  in  Muncie^  on  which 
was  a  tavern  stand,  was  advertised  to  be  sold  on  the  21st  of 
December^  1840,  by  the  sheriff,  as  the  property  of  Gilbert. 
On  the  day  of  sale,  Carter^  who  was  Gilberts  son-in-law, 
called  upon  Ja^ob  B,  Julian^  the  attorney  for  the  execution- 
plaintiffs,  stated  that  it  was  a  hard  case  to  have  Gilbert 
and  his  family  turned  out  of  it,  and  proposed  to  buy  the 
lot  for  their  use,  provided  he  could  have  time  for  a  part  of 
the  purchase-money.  Julian  then  said  it  was  money,  and 
not  property,  his  clients  wanted;  and  upon  the  repeated 
representations  of  Carter^  that  he  had  no  desire  to  reap 
any  advantage  from  the  purchase,  but  would  buy  the  lot 
for  Gilbert  and  his  family,  he,  Julian^  acceded  to  the  prop- 
osition; and  believing  the  representations  to  be  true,  was 
induced  not  to  bid  at  the  sale,  and  to  allow  Carter  to  bid 
off  the  property,  which  he  accordingly  did  at  the  price  of 
129  dollars,  the  amount  of  the  judgment;  and  Carter y  hav- 
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ing  received  a  sherifTs  deed  pursuant  to  the  sale,  paid  ^^-  '^^n^. 
Julian  50  dollars  in  hand,  and  gave  his  promissory  note  for      •^^^' 
79  dollars,  the  residue,  and  executed  a  mortgage  on  the     Qiubsrt 
property  to  secure  the  payment  of  the  note.     This  was,  in     Castbk. 
substance,  all  the  evidence  relative  to  Carter^s  purchase  of 
the  lot 

The  bill  prayed  that  Carter  be  compelled  to  convey  the 
property  to  Oilbert^  and  for  general  relief,  &c.  Upon  final 
hearing,  the  Court  dismissed  the  bilL 

The  decision  of  the  case  at  bar  depends  upon  the  solu- 
tion of  this  inquiry — Was  the  sheriff's  sale  valid?  If  it 
vras,  the  decree  of  the  Circuit  Court  must  be  sustained. 

The  rule  is  that  where  a  bidder  at  sheriff's  sale  prevents 
others  from  bidding,  by  representations  respecting  the  ob- 
ject of  his  bid,  and  then  buys  the  property  at  the  sale  at  a 
price  much  below  its  value,  the  sale  is  void,  as  against  pub- 
lic policy.    7  Blackf.  268.— 5  Ind.  R.  232,  487-— 6  idL  448. 

As  we  have  seen,  Carter  bought  the  property  for  129 
dollars,  the  full  amount  of  the  judgment;  but  it  is  not 
shown  that  any  person  other  than  «^tan  was  influenced  by 
the  representations.  Nor  does  it  appear  that'  he  would 
have  bid  more  than  enough  to  cover  the  entire  debt.  This 
he  may  have  intended  to  do,  in  discharge  of  a  duty  to  his 
clients;  bat  the  facts  proved  will  not  allow  the  inference 
that  he  would  have  done  anything  more.  The  sale,  then, 
so  far  as  the  representations  affected  the  bidding  of  JttJion, 
stands  as  it  would  have  stood  had  they  never  been  made. 
He  scud  his  clients  did  not  want  the  property.  The  agree- 
ment to  give  time  for  a  part  of  the  purchase-money,  may 
have  been  induced  by  the  representations;  but  there  is 
nothing  in  the  evidence  tending  to  prove  that  in  their  ab- 
sence the  property  would  have  sold  for  any  advance  on 
the  amount  at  which  it  was  bid  off  by  Carter. 

It  follows  that  the  rule  to  which  we  have  referred  does 
not  apply  to  the  case  before  us;  and  the  sheriff's  sale 
must,  therefore,  be  held  valid. 

This  leads  us  to  inquire  whether  Carter^  in  respect  to 
the  property,  became  a  trustee  of  the  plaintiff.     The  state- 
ment that  he  would  buy  the  lot  for  the  use  of  Gilbert  and 
Vol.  X.— 2 


SHIF. 
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Nov.  Tom,   his  famUy,  was  not  available  as  an  express  trast,  because 
^^'*      it  was  not  reduced  to  writing.    Nor  is  this  a  case  of  result- 
Itora       ing  trust;  because  the  sheriff's  sale  was  valid.    In  relation 
Bath  Towir-  to  the  purchase,  no  contract  or  understanding  appears  to 
have  existed  between  Garter  and  the  plaintiff     He  ad- 
vanced no  part  of  the  purchase-money;  nor  does  he  appear 
to  have  been  the  victim  of  any  fraud*    Irwin  v.  Jhers^  7 
Ind  B.  308. 
In  our  opinion,  the  decree  should  be  affirmed. 
Stuart,  J.,  dissented. 
Per  Curiam* — The  decree  is  affirmed,  with  costs. 


■•»  * 


Rose  and  Others  v^  Bath  Township  and  Another. 

Section  9  of  the  school  law  of  1855,  empowering  township  trustees  to  raise 

taxes  to  bnild  school-houses,  is  constitational. 
The  power  most  be  exorcised  strictljr  within  the  statittoiy  limits. 

Monday,  APPEAL  from  the  Frcmklin  Circuit  Court. 

Stuart,  J. — This  case  presents  a  similar  question  to 
that  raised  in  Adamson  v.  The  Auditor^  SfCy  at  the  last 
term  (1). 

It  is  insisted  that  the  ninth  section  of  the  school  law  of 
1855,  empowering  the  trustees  to  levy  a  tax  in  their  respec- 
tive townships  for  the  construction  and  repair  of  school- 
houses,  j^,  not  exceeding  twenty-five  cents  on  the  one 
hundred  doUars,  is  unconstitutional  and  void.  On  that 
hypothesis  an  injunction  had  been  granted  by  the  derk  in 
vacation,  which  the  Circuit  Court  dissolved  at  the  next 
term,  thus  sustaining  the  constitutionality  of  the  law  of 
1855.    Rose  and  others  appeal. 

This  identical  question  has  been  several  times  before 
the  Court,  and  the  constitutionality  of  the  section  in  ques- 
tion sustained.  It  would  be  remarkable  indeed,  if  a  con- 
stitution which  so  strongly  "favors  education,  should  be 
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found  in  practice,  to  obstract  and  bar  the  very  first  step   Not.  Term, 
towards  giving  it  effect.    In  Oreencastk  v.  Blacky  5  Ind.      ^957. 
B.  557,  it  is  held  that  the  townships  cannot  levy  a  local       Rosx 
tax  for  the  support  of  the  common  school  system  of  the  bath  Towk- 
state;  for  the  constitution  provides  that  common  schools,        ^"''' 
as  to  tuition,  must  be  supported  by  state  tax.     The  tax  to 
build  school-houses,  so  far  as  it  was  provided  for  in  the 
same  section,  being  inseparable  from  the  other,  fell  with  it. 

But,  in  the  same  opinion,  the  theoiy  of  this  ninth  section 
was  dbtinctly  stated*  Thus,  while  voting  a  tax,  was  re- 
garded as  unconstitutional,  it  was  said,  ^'The  theory  of 
our  constitution  is  representative.  The  people  of  the 
townships  act  by  trustees  or  other  local  officers;  the  peo- 
ple of  the  county,  by  their  county  board;  the  people  of  the 
state,  by  the  legislative,  judicial  and  executive  depart- 
ments. Thus,  the  laws  operating  in  counties  and  town- 
ships, become  efficient  commands  and  rules  of  civil  action 
—not  mere  permissions,  to  be  disregarded  or  otherwise,  as 
the  voters  may  choose  to  vote.  In  electing  members  of 
the  general  assembly,  the  people  are  all  heard  upon  every 
question.  The  executive  officers  of  the  state,  the  counties 
and  the  townships  carry  out  yrhatever  general  laws  the 
wisdom  of  the  assembly  has  devised.  Thus,  the  people 
speak,  but  under  the  constitution,  it  is  through  their  repre- 
sentatives."   5  Ind.  R.  575. 

Thus,  the  legislature  has  clothed  the  trustees  with  pov^r 
to  raise  taxes  and  build  school-houses,  just  as  they  have 
conferred  power  on  counties,  cities  and  townships  in  other 
respects.  The  power  is  to  be  exercised  within  the  limits 
prescribed,  viz.,  twenty-five  cents  on  the  one  hundred  dol- 
lars. Within  these  limits,  it  is  as  legitimately  exercised 
as  any  power  of  taxation,  not  directly  a  state  tax,  and 
which  must  necessarily  be  left  to  the  discretion  Of  city,. 
county  or  township  officers. 

The  ninth  section,  stg^raj  was  directly  passed  upon  in 
Adamson  v.  The  Auditor^  4*^.,  supra^  and  approved  in  TA^ 
Trustees  J  8f€.  v.  Osborne^  at  the  present  term  (2). 
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Not.  Tenn,       p^f  Cktriam* — The  judgment  is  affirmed  with  costs. 
^Q^*^'  G.  HbUandj  for  the  appellants. 

X  D.  Hotfflandi  for  the  appellees. 

Cl)  9  Ihd.  R.  174. 

(2)  9  Ind.  B.  485.   See,  also,  Quick  y.  Whitewater  Towrukip,  7  Ind.  B.  570; 
Quick  T.  Springfidd  Tovmskip,  id.  636;  Jennen  t.  Tke  City  of  Lafayette,  poet. 
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Parks  t;.  Marshall. 

In  a  suit  apon  a  promissory  note  payable  in  certain  railroad  scrip,  where  the 
maker  had  failed  to  pay  in  snch  scrip,  the  market  valne  of  the  scrip  is  tiie 
measure  of  damages. 

^^^^^         APPEAL  from  the  Grant  6ourt  of  Comifion  Pleas. 

Stuart,  J. — Suit  on  the  following  note:  "f400.  Twelve 
months  after  date,  I  promise  to  pay  John  3L  Wallace  four 
hundred  dollars,  in  3L  ^  M.  V.  Railroad  scrip,  without 
any  relief  from  valuation  or  appraisement  laws*"  (Signed 
by  the  defendant,  MarshaJL)  The  note  was  assigned  by 
Wallace  to  Brownlee^  and  by  Browfdee  to  Parks. 

There  was  a  jury  trial — ^verdict  and  jud^ent  for  the 
plaintiff  for  249  dollars.  Parks  moved  for  a  new  trial,  and 
appeals. 

The  measure  of  damages  upon  this  note,  is  the  only 
question  in  the  case. 

The  CJourt  instructed  the  jury  that  the  value  of  the  scrip 
at  the  time  the  note  became  due,  was  the  measure  of  the 
plaintiff's  damages. 

Was  this  instruction  correct? 

There  are  several  cases  in  our  Reports  bearing  on  this 
question.  Let  us  first  ascertain,  as  nearly  as  we  can,  how 
the  several  conlracts  were  worded. 

In  Coldren  v.  Mijler^  1  Black£  296,  the  notes  were  paya- 
ble in  current  bank  paper;  and  the  value  of  such  paper 
was  held  the  measure  of  damages.     The  same  doctrine 
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was  held  in  Van  Vleet  v.  Adair^  1  Blackf.  346.     So  upon   Not.  Tenn, 
a  note  for  30  dollars  of  canal  money.     Columbia  v.  Amos^       loo7. 
5  Ind.  R.  184.  Parks 

In  MeUler  v.  Moore^  1  Blackf.  342,  the  covenant  was  for  Mijishaix. 
125  dollars,  in  whisky,  to  be  delivered  at  a  particular  place. 
Beldi  upon  default  the  plaintiff  was  entitled  to  the  face  of 
the  note  and  interest.  In  Mason  v.  Toner^  6  Ind.  B.  328, 
it  was  stipulated  that  the.  note  might  be  discharged  in 
notes  on  good  men,  due  at  the  maturity  of  the  note  in 
suit  Held^  that  if  not  thus  discharged  at  maturity  it 
became  a  purely  money  demand.  In  7  Blackf.  231,  the 
defendants  promised  that  on  August  1, 1841,  they  would 
pay  the  plaintiff  2,000  dollars,  or  convey  him  certain  land. 
Heidi  that  up  to  that  day  they  had  the  right  to  elect  which 
they  would  do;  if  they  failed  to  exercise  that  right,  they 
became  liable  for  the  money.  Accordingly,  Duerson  v. 
Bellows,  1  Blackf.  217  (1). 

In  the  cases  cited  from  1  Blackf.  and  5  Ind.  R.  supra, 
the  bank  paper  and  canal  scrip  were  an  issue  authorized 
by  law,  and  passing  conventionally  as  money.  Had  this 
species  of  currency  been  tendered  at  the  maturity  of  the 
notes,  it  would  have  satisfied  their  terms.  Of  course  the 
value  of  such  paper  currency  at  the  maturity  of  the  notes, 
was  the  measure  of  damages. 

But,  in  the  case  at  bar,  the  issues  of  railroad  scrip  had 
no  such  conventional  value.  The  issue  of  such  scrip  was 
wholly  outside  of  the  purposes  of  the  corporation,  and  un« 
authorized  by  law.  At  best,  it  could  only  be  regarded  as 
the  promissory  notes  of  the  company — ^not  to  be  distin- 
guished from  the  notes  of  individuals. 

This  case  is  also  to  be  distinguished,  perhaps,  from  Ma* 
son  V.  Toner,  and  others  cited,  in  this:  that  in  those  cases 
the  note  was  drawn,  payable  in  money — ^with  a  supple- 
mental agreement,  forming  but  one  contract,  it  is  true,  but 
yet  distinct  as  parts,  to  the  effect  that  the  note  might  be 
discharged  in  something  else  than  money,  if  paid  at  a  spe- 
cified time. 

Upon  the  whole,  the  majority  of  the  Court  are  inclined 
to  hold  the  note  in  this  case  payable  in  scrip;  and  that  in 
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Not.  Term,   case  of  failure,  the  measure  of  damages  was  the  market 
^^^»      valne  of  the  scrip  at  the  time. 

Parks  The  authorities  in  other  states  are  somewhat  conflicting. 

Marshall.  In  Edwards  on  BiUs  and  Promissory  Notes,  723,  the 
adjudications  of  several  of  the  states,  on  notes  payable  in 
specific  articles,  are  collected.  But,  in  relation  to  cases 
like  that  at  bar,  where  the  article  to  be  paid  is  bank  notes 
or  scrip  in  the  similitude  of  bank  notes,  the  author  says, 
^^  There  is  a  class  of  cases  in  which  the  role  as  held  in  some 
of  the  states,  [viz.,  the  sum  named  in  the  note  as  the  mea* 
sure  of  damages,]  might,  if  applicable,  operate  unjustly 
towards  the  party  in  default;  as,  when  a  note  is  made 
payable  in  greatly  depreciated  bank  bills,  being  given  for 
twice  or  three  times  the  amomit  of  the  debt  due.  •  *  • 
When  a  party  gives  his  note,  payable  in  depreciated  ctir« 
rency,  he  declares  in  substance,  that  the  nominal  amount 
is  not  the  true  amount  due."  Edwards  on  Bills,  &c,  725. 
See,  also,  2  Pars,  on  Contr.  432,  441,  490  and  note  q^  and 
the  authorities  cited;  Smith  v.  Dunlapy  12  HL  R.  184; 
Sedgw.  on  Dam.  239,  et  irtfra. 

But  we  prefer  to  place  the  decision  on  the  earlier  opin- 
ions of  our  own  Court  above  cited.  The  doctrine  there 
held,  is  supported  by  the  class  of  authorities  just  referred 
to.  Whether  it  is  entirely  free  from  objection  on  principle, 
it  is  now  too  late  to  inquire.  It  has  been  so  long  estab- 
lished and  acted  upon,  that  it  would  be  mischievous  to 
unsettle  it,  even  if  it  could  be  successfully  assailed  on  prin- 
ciple. In  relation  to  a  great  majority  of  legal  questions, 
stability  is  preferable  to  change. 

If  parties  would  avoid  the  effect  of  such  a  principle,  they 
must,  as  is  done  in  Mdson  v.  Toner^  or  in  some  other  ap- 
propriate terms,  make  their  contract  definite,  and  thus  leave 
no  room  for  constraction. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

X  BrowfUeej  for  the  appellant. 

L  Van  Devanter  and  /.  F.  McDowell^  for  the  appellee. 

(1)  See,  alBO,  1  GsU.  388,  400;  Doug.  14;  2  Et.  Foth. 46, 47. 


OF  THE  STATE  OF  INDIANA.  83 

NoY.  Term, 

Chapman  v.  Clbvinger.  -^^^^ 

Chapman 

T. 

The  issue  joined  in  a  jnstlce'fl  Comt  remainB  in  the  Circnit  Conrt  on  appeal.      Clbyixobb. 

AppUcsdon  to  set  aside  a  judgment,  on  the  ground  that  the  party  did  not  know 
that  it  was  rendered  against  him.  He  was  present  at  the  trial,  and  on  the 
retnm  of  the  Terdict  moTcd  for  a  new  trial  and  in  arrest  of  judgment,  and 
no  reason  appeared  for  his  ignorance.    Held,  that  there  is  nothing  in  the 


APPEAL  from  the  Wells  Circuit  Court.  :d^& 

Perkins,  J. — An  action  for  the  recovery  of  personal 
property,  was  brought  before  a  justice  of  the  peace.  Judg- 
ment on  appeal  in  the  Circuit  Court  for  the  defendant, 
and  for  the  value  of  the  property  not  returned  by  the 
plaintiff.  Motion  for  a  new  trial  overruled.  No  excep- 
tions taken  in  the  case. 

At  a  subsequent  term,  the  defendant  filed  an  application 
to  be  relieved  from  said  judgment,  under  section  99,  2  R. 
a  p.  48. 

Demurrer  to  his  application  sustained,  and  final  judg- 
ment against  him. 

He  claimed  that  the  judgment  should  be  set  aside,  be- 
cause the  trial  of  the  appeal  case  in  the  Circuit  Court  was 
without  an  issue,  no  answer  having  been  fiied.  A  trial 
without  an  issue  is  undoubtedly  erroneous.  It  is  a  mis^ 
irioL  Wilbridge  v.  CkuCy  2  Ind.  R.  36.  But,  in  the  case 
at  bar  the  error  did  not  exist. 

The  statute  puts  in  the  general  issue  or  denial,  except 
mm  est  factum^  in  cases  before  a  justice  of  the  peace,  with- 
out its  being  specially  pleaded,  and  that  issue  remains  in 
the  Circuit  Court  on  appeaL  2  R.  S.  p.  455,  §  34. — Sinch 
v.  WeatkeraU,  2  Ind.  B.  226. 

The  only  ground  taken  in  the  application  for  setting 
aside  the  judgment  is,  that  the  party  did  not  know  that  it 
was  rendered  against  him.  The  record  shows  that  he  was 
present  at  the  trial,  and  on  the  retum  of  the  verdict  against 
him,  moved  for  a  new  trial  and  in  arrest  of  judgment,  and 
discloses  no  reason  why  he  did  not  know  that  the  judg- 
ment was  against  him. 
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Hot.  Term,  There  is  nothing  in  the  case. 

^•0^*  Per  Curiam. — The  judgment  is  afiinned  with  1  per  cent. 

HnrDBBsov  damages  and  costs. 

Haludat.  /  P*  Oreenj  for  the  appellant. 
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Henderson  and  Another  v.  Halliday. 

Until  error  is  assigned,  a  case  is  not  in  the  Supreme  Court  for  any  purpose 

whateyer. 
And  where  error  is  assigned,  if  there  be  no  brief  in  the  case,  it  may  be  regarded 

Mwaired. 


Mondm,  APPEAL  from  the  Fountain  Circuit  Court. 

Perkins,  J.-— Suit  to  recover  an  account.  Answer  and 
reply.  Jury  trial,  and  judgment  for  the  plaintiff.  We 
have  carefully  looked  through  the  case  and  discover  no 
error  that  could  reverse  it,  were  any  presented  for  the  con- 
sideration of  the  Court.    But  there  are  none. 

There  is  no  assignment  of  errors.  Hence,  we  have  no 
jurisdiction  of  the  case.  The  assignment  of  errors  is  the 
cause  of  action  in  this  Court,  and  where  none  is  filed,  there 
is  nothing  for  the  Court,  or  any  judge  thereof,  to  act  upon, 
even  for  the  granting  of  a  supersedeas.  A  supersedeas 
cannot  be  granted  where  there  is  no  assignment  of  errors. 
The  derk  cannot  issue  a  notice  till  there  is  such  assign- 
ment  (see  rule  20) ;  for  the  assignment  governs  him  as  to 
parties.  It  is  the  pracipe  as  well  as  complaint  Again, 
by  rule  28,  points  not  made  in  some  brief  of  counsel,  may 
be  treated  by  the  Court  as  waived* 

In  this  case,  no  brief  has  been  filed;  hence,  all  points, 
had  they  been  made,  even,  by  an  assignment  of  errors, 
might  be  regarded  as  waived. 

As,  however,  there  is  no  assignment  of  errore,  the  cause 
is  not  before  the  Court,  and  must  be  dismissed. 

Per  Owriam. — The  cause  is  dismissed  with  costs. 
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Not.  Tonn, 
Conner  v.  Winton.  1857. 


COKHBR     >        ,  K. 

The  rorenal  of  a  judgment  canies  oosti  in  fkror  of  the  appeUont,  back  to  the      Wintok.  "T 

point  of  error  upon  which  the  reTersal  was  made;  and  if  it  extend  back  to 

the  issue  of  &ct  tried,  the  costs  of  the  trial  are  carried  by  the  reyersal. 
The  i4>plication  of  this  rule  is  for  the  Court  below,  and  this  Court  cannot  judge 

of  the  correctness  of  that  application,  unless  the  items  taxed  to  eacb  party 

•re  shown  in  the  bill  of  exceptions. 

APPEAL  from  the  Wabash  Circuit  Court.  Mbndm^ 

Perkins,  J. — Question  upon  the  taxation  of  costs. 

This  case  was  reversed  in  the  Supreme  Court,  and  re- 
manded. In  Doyle  v.  Kiser  (l},this  Court  said  that,  <'the 
reversal  carries  costs  in  favor  of  the  party  obtaining  it,  to 
the  point  to  which  the  reversal  is  made.'*  And  that  where 
the  reversal  extends  back  to  the  ii^sue  of  fact  tried,  the 
costs  of  the  trial  are  carried  by  the  reversal. 

Such  is  the  rule.  The  practical  application  of  it  is,  in 
the  first  instance,  for  the  Court  below,  and  this  Court  can- 
not judge  of  the  correctness  of  that  application,  unless  the 
items  taxed  to  the  parties  respectively  are  shown  in  the  bill 
of  exceptions.  In  the  case  now  before  us,  the  bill  of  excep- 
tions states  that  the  Court  ^^  adjudged  all  costs  against  said  ^ 
plaintiff,  which  accrued  previous  to  the  point  of  error  at 
which  the  Supreme  Court  reversed  the  case."  The  Court 
below  seems  to  have  been  acting  upon  the  correct  role. 
How  they  applied  it  to  the  respective  items,  in  determin- 
ing which  did,  and  which  did  not,  accrue  prior  to  that 
point,  the  record  does  not  enable  us  to  say;  and  we  must 
presume  in  favor  of  the  action  of  that  Court. 

Per  Curiam* — The  judgment  is  affirmed  with  costs. 

J.  D.  Conner  and  J£  P.  Biddle,  for  the  appellant. 

(1)  8  Ind.  B.  396.    See  Anirewt  t.  Hammond,  8  Blackf.  540. 
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CVDailt  v.  The  State. 
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xtOT.  xtmkf 

1857. 

McIktiub 

Thb  State.       APPEAL  from  the  Tippecanoe  Court  of  Ck)mmon  Pleas. 

Per  Curiam, — This  case  is  similar  to  that  between  the 
DecenJa-  81.    ^^^1^  parties,  decided  at  the  present  term  (1). 

For  the  same  reasons  there  given,  a  majority  of  the 
Court  are  of  opinion  that  the  same  judgment  should  be 
given. 

The  judgment  is  reversed. 

E.  EL  Brackett  and  J.  CyBrian^  for  the  appellant. 

X  jL.  MUlery  for  the  state. 


(1)  9liid.B.4SM. 


«  ^»^  • 
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McIntire  17.  The  State. 

Indictment  for  reoeiTing  stolen  property.  The  Btate  was  permitted  to  intro- 
duce testimony  tending  to  show  that  the  person  of  whom  the  defendant  had 
received  the  property,  had  stolen  other  property  of  the  same  kind,  from 
another  person,  at  a  different  time.    Hdd,  that  this  was  error. 

APPEAL  from  the  Decatur  Cvccvii  Court 

Hanna,  J. — The  appellant  was  indicted,  tried  and  con- 
victed in  the  Decatur  Circuit  Court,  for  receiving  stolen 
property. 

The  evidence  for  the  state  tended  to  show  that  a  horse 
was  stolen  front  one  Mahan^  in  Oldham  county,  Kentucky^ 
by  a  person  there  calling  himself  Duran^  who  brought  the 
horse  to  Decatur  county,  where  he  passed  by  the  name  of 
Spencer;  that  the  prisoner  received  the  horse  from  Spen- 
cer^ and  sold  him  to  one  Holmes.  The  prisoner's  defense 
was,  that  he  had  purchased  the  horse  ^m  Spencer  in  good 
faith. 

It  appeared  in  evidence  that  soon  after  Spencer  brought 
the  horse  to  Decatur  county,  he  left  that  vicinity;  and  there- 
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upon  the  state  was  pennitted,  against  the  defendant's  ob-  Not.  Term, 
jection,  to  prove  by  one  Bimefj  that  during  the  week,  and       ^^^' 
about  the  time  Spencer  left,  another  horse  was  stolen  from    McIhtirb 
the  witness's  father,  which  was  recovered  by  the  witness  The  State. 
from  one  Hopwood^  in  Oldham  county,  Kentucky. 

This  evidence  was  plainly  inadmissible.  Suppose  it  to 
have  been  sufficient  to  raise  a  presumption  that  Spencer 
had  stolen  Bimer's  horse,  it  was  whoUy  disconnected  with 
the  theft  of  the  horse  received  by  the  prisoner.  The  proof 
of  that  larceny  did  not  tend  to  show  that  Spencer  had 
stolen  Makariz  horse,  much  less  that  Mclntire  had  received 
H  knowing  it  to  be  stolen.  It  was  a  fact  not  in  issue,  and 
one  which  the  prisoner  could  not  have  reasonably  antici- 
pated, nor  was  he  required  to  meet  it  with  evidence. 

This  proof  may  have  prejudiced  the  defendant.  That 
the  horse  had  been  stolen  by  Spencer,  was  a  fact  which  the 
state  was  required  to  prove.  In  aid  of  the  prosecution,  it 
was  attempted  to  show  that  Spencer  was  a  thief,  by  prov- 
ing another  larceny  in  ieiddition  to  the  one  alleged  in  the 
indictment,  and  from  that  proof  to  presume  a  larceny  by 
Spencer  of  the  horse  in  question.  This  was  clearly  erro- 
neous; for  another  material  point  to  be  established  by  the 
state,  was,  that  the  defendant  knew,  at  the  time  he  re- 
ceived the  horse,  that  he  was  stolen  property.  On  account 
of  the  relations  which  existed,  in  this  instance,  between 
Spencer  and  the  defendant,  this  knowledge  may  have  de- 
pended upon  whether  Spencer  was  the  actual  thief;  and 
that  he  was  such  could  not,  we  think,  be  presumed  from 
proof  of  the  commission  of  another  and  distinct  offense 
by  him.  See  Englema/n  v.  The  State,  2  Ind.  R.  91,  and 
authorities  there  cited. 

A  new  trial  should  have  been  granted. 

Per  Ouriam. — The  judgment  is  reversed.  Cause  re- 
manded for  a  new  triaL 

R.  C.  Talbott,  for  the  appellant. 

J,  W,  Gordon,  for  the  state. 
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Nov.  Tenn, 

ia57. 

Bltstoxb 

V. 

BunoETT. 


BlYSTONE   tr.   BUROETT. 

If  penoiud  property  mortgaged  in  another  state  be  removed  Snto  this  state 
while  yet  in  the  rightfol  possession  of  the  mortgagor,  and  here  sold,  the 
mortgagee  cannot  recover  it  from  the  purchaser,  on  condition  broken, 
without  pleading  the  statute  of  the  state  where  the  mortgage  was  made,  to 
enable  the  Court  to  Judge  whether  the  instrument  has  been  recorded  in 
accordance  with  its  provisiomi. 

An  admission  by  an  innocent  purchaser  without  notice  that  the  mortgage  was 
made  in  good  faith,  is  sufficient  to  explain  the  badge  of  fraud  implied  by 
the  mortgagor's  possession ;  and  if  the  mortgage  were  otherwise  ralid  in 
this  state,  such  admission  would  entitle  the  mortgagee  to  recover. 

A  chattel  mortgage  was  unknown  at  common  law;  but  if  this  were  not  so, 
the  rule  that  the  common  law  may  be  presumed  to  exist  in  a  foreign  state, 
so  far  as  it  is  not  modified  by  statute,  is  much  shaken,  if  not  overthrown,  by 
late  decisions. 

Such  a  mortgage  purporting  to  be  executed  in  another  state,  cannot  be  pre- 
sumed to  have  been  executed  in  this  state ;  nor  can  it  be  in  any  way  affected 
by  our  laws  until  it  has  undergone  some  change  under  them. 

This  Court  will  give  a  chattel  mortgage  such  effect  as  it  is  shown  to  be  enti- 
tled to  in  the  state  where  it  is  executed. 


Taeaday, 
December  29. 


APPEAL  fix)m  the  Tippecanoe  Court  of  Common  Pleas. 

Stuart,  J. — Complaint  by  Blystone  against  BurgeU  for 
the  recovery  of  a  yoke  of  oxen  alleged  to  be  unlawfully 
detained,  &c.  The  defendant  denied  generally  Blystone's 
right  to  the  possession.  Trial  by  the  Court,  and  finding 
for  the  defendant. 

The  trial  was  had  upon  an  agreed  statement  of  facts. 
Both  parties  claimed  title  to  the  oxen  from  one  Yeatlp.  It 
appears  that  on  the  24th  of  November^  1854,  Yeatiy  mort- 
gaged to  Blystone  the  oxen  in  controversy.  The  mortgage 
was  executed  in  Oimberland.  county,  Illinois^  where  both 
Yeatly  and  Blystone  resided.  The  object  of  the  mortgage, 
(including  other  property  besides  that  claimed  here,)  was 
to  secure  a  note  of  375  dollars.  There  was  no  reservation 
of  the  possession  of  the  mortgaged  property  in  the  mort- 
gagor. The  mortgage  was  recorded  four  days  after  its 
execution  in  the  recorder's  office  of  Cumberland  county, 
and  state  of  Illinois. 

It  is  admitted  in  the  agreed  statement  of  facts  that  the 
mortgage  was  made  in  good  faith  between  the  parties. 
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The  possession  of  the  mortgaged  property  remaining  in  ^o^-  Term, 
the  mortgagor,  Yeatly^  he  removed  the  oxen  thus  mort-       ^^"^^ 
gaged  from  the  state  of  Illinois  to  the  state  of  Indiana^    Bustonk 
withont  the  knowledge  of  Bfystone,  and  there  sold  them    Bubgett. 
to  one  Carpj  without  disclosing  the  mortgage,  and  Cory 
sold  to  the  defendant  B^gett.     It  is  further  agreed  that 
demand  was  duly  made  after  sale  and  before  suit,  and  that 
the  value  of  the  oxen  was  80  dollars* 

And  the  only  question  is,  which  title  shall  prevail,  that 
of  the  mortgagee  in  Illinois^  or  that  of  the  purchaser  in 
iuiiana? 

We  are  referred  to  the  case  of  Ingersoll  v.  Emmersony 
1  Ind.  R.  76,  as  a  case  in  point  in  favor  of  the  title  of  the 
mortgagee.  But  we  think  the  distinction  between  the  two 
cases  is  well  defined.  In  the  case  in  1  Ind.,  GHdeon  Halli' 
dapj  who  sold  the  boat,  was  a  mere  oailee.  The  boat  was 
mortgaged  at  Cleveland^  Ohio^  bailed  to  O.  H.  for  a  par- 
ticular purpose,  and  while  thus  in  his  possession  O,  H, 
sold  the  boat  at  Lafayette^  Indiana.  It  was  held,  that  if 
the  bailee  of  goods  for  a  particular  purpose,  not  having 
the  indicia  of  property  other  than  its  possession  and  con- 
trol, sell,  in  contravention  of  such  purpose,  to  a  bona  fide 
purchaser  without  notice,  the  latter  cannot  resist  the  claim 
of  the  real  owner. 

But  the  case  at  bar  is  very  different.  The  mortgagor, 
having  never  parted  with  the  possession,  nor  made  any 
stipulation  to  do  so,  drove  the  oxen  beyond  the  jurisdic- 
tion of  minois^  and  there  sold  them.  In  this  case,  the  party 
assuming  to  sell  was  the  mortgagor  in  possession.  His 
possession  was  not  for  a  special  purpose.  He  was  not  a 
bailee.  The  mortgagee  had  no  right  of  possession  until 
condition  broken ;  etnd  it  is  doubtful  whether  he  had  then, 
without  a  judicial  proceeding.  Yeatly  was  still  the  owner 
in  possession,  and  nothing  in  the  mortgage  provided  how 
that  possession  should  be  taken  from  him. 

Perhaps  it  would  readily  occur  to  any  one,  that  as  to 
innocent  purchasers,  or  bona  fide  creditors  without  notice, 
the  mortgage  was  fraudulent  and  void.  But  that  is  again 
removed  by  the  admission  of  Burgettj  himself  an  innocent 
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Not.  Term,   purchaser  without  notice,  that  the  mortgage  was  executed 

^^^*      in  good  faith.     The  badge  of  fraud  which  the  possession 

Bltstohe    of  the  mortgage  implied  could  have  been  explained  by 

BcHosTT.    evidence,  showing  the  mortgage  to  have  been  a  bona  fide 

transaction.     This  is  quite  as  effectually  accomplished  by 

the  admission  of  Bwrgett.     Suppose  the  mortgage  to.be 

otherwise  valid  in  this  state,  BurgetPs  admission  removed 

the  only  obstacle  in  the  way  of  BlysUme^s  recovery. 

But  it  remains  to  be  considered  what  effect  is  to  be 
given  to  the  Illinois  mortgage.  The  statute  of  Illinois  au- 
thorizing the  mortgage  of  chattels,  if  there  be  any,  is  not 
pleaded.  We  cannot  know  judicially  that  there  is  such 
a  statute.  A  chattel  mortgage  was  unknown  at  common 
law. 

Under  some  of  the  earlier  decisions,  we  might  indulge 
the  presumption  that  ^le  common  law  prevails  in  Illinois. 
Thus,  in  Tittts  v.  Scantlings  4  Blackf.  89,  it  is  said  that  the 
common  law,  so  far  as  it  does  not  interfere  with  the  stat- 
utes of  a  state,  must  be  presumed  to  be  in  force  in  such 
state.  And  the  same  presumption  was  indulged  fifteen 
years  earlier,  in  StotU  v.  Woody  1  Blackf.  71.  See,  also, 
Wright  V.  Delafieldj  23  Barb.  498.  But  this  presumption 
of  the  prevalence  of  the  common  law  in  Illinois^  destroys 
Blystone^s  title  at  once.  For  where  there  could  be  no 
chattel  mortgage,  Blystone  acquired  no  title. 

But  this  rule,  presuming  the  existence  of  the  common 
law  in  a  sister  state,  is  very  much  shaken,  if  not  entirely 
overthrown,  by  the  later  authorities.  See  ^aw  v.  Wood, 
8  Ind.  R.  518,  and  the  authorities  there  cited  (1). 

It  is  held  by  this  Court,  in  Franklin  v.  Tkurston^  8  Blackf. 
160,  that  a  mortgage  sought  to  be  foreclosed  in  this  state 
must  be  presumed  to  have  been  executed  here,  until  the 
contrary  appears.  And  this  doctrine  is  followed  in  Hutch' 
ins  V.  jETanno,  8  Ind.  R.  533,  and  Shaw  v.  Wood^  id,  518. 
But  in  neither  of  the  instruments  there  in  suit  was  the 
state  mentioned  on  the  face  of  the  instrument  But  here 
the  mortgage  purports  to  be  executed  in  Cumberland  coun- 
ty, in  the  state  of  Illinois^  and  to  be  acknowledged  and 
recorded  there.     This  cuts  off  all  presumption  as  to  the 
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place  of  its  execntion*    We  cannot  contradict  the  face  of  ^o^-  Term, 
the  instrainent  by  any  presumption  of  its  having  been       ^^S7. 
executed  in  this  state,  for  the  purpose  of  having  our  laws    Blt«ohk 
apply.     LKPuch  case  it  can  only  be  alBfected  by  the  laws  of    Bvxobtt. 
hdiana  after  it  has  undergone  some  change  under  them. 
Doe  v.  Collinsj  1  Ind.  R.  24. 

We  have  been  refeired  by  counsel  outside  of  the  case, 
who  took  an  interest  in  the  question,  to  2  Hilliard  on  Mort 
412  to  416,  2  Spears,  556,  and  Offut  v.  Flaggy  10  N.  H.  R. 
46.  In  Hilliard,  there  is  a  general  review  of  the  authori- 
ties on  the  question  of  chattel  mortgages.  We  have  not 
been  able  to  find  2  Spears  in  the  state  library.  The  case 
of  OffiU  V.  Flaggy  supra^  is  this:  Alanson  Coan^  on  the  30th 
of  Mapy  1836,  mortgaged  to  OffiU  2l  certain  lot  of  personal 
property  at  Lowell,  MassctchusettSy  at  which  place  the  par- 
ties then  resided.  The  mortgage  was  given  to  secure  50 
dollars  on  demand,  and  was  duly  recorded  on  the  day  of 
the  date,  in  said  Lowellj  in  conformity  to  the  laws  of  MaS' 
tachusetts.  In  June,  1837,  (Joon  moved  to  Nashua,  New 
Hampshire.  In  October,  1837,  Flagg  attached  the  mort- 
gaged property  for  a  debt  contracted  at  Nashua.  In  iVb- 
vember  following,  Ojffut  demanded  the  mortgaged  property 
of  Flagg,  who  refused  to  deliver,  &c.  The  mortgage  was 
never  recorded  in  New  Hampshire,  though  OffiU  knew  that 
Coon  had  left  Lowell,  Massachusetts. 

On  this  state  of  facts,  the  question  was  submitted  to 
the  Ck)urt  whether  Offut,  the  mortgagee,  was  entitled  to 
recover  the  property. 

In  examining  the  question,  that  Court  in  substance  say 
that,  being  recorded  where  the  parties  at  the  time  resided, 
the  conveyance  became  legally  a  mortgage;  that  there  was 
no  provision  of  the  laws  of  New  Hampshire  inconsistent 
with  its  validity;  and  that  the  moving  of  the  property 
from  one  jurisdiction  to  another  did  not  contravene  any 
statutory  provision.  It  was  further  said,  that  the  law  of 
New  Hampshire  was  silent  on  the  subject,  and  was  not  to 
be  extended  in  its  operation  beyond  the  cases  specifically 
provided  for. 

_  ■ 

But  this  case  is  clearly  distinguishable  from  that  at  bar. 
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Haspsr 

T. 
POUKP. 


Hot.  Tenn,  The  mortgage  was  duly  recorded  on  the  day  of  its  date, 
^°^'*'  in  conformity  to  the  laws  of  Massachusetts.  That  is  the 
material  point  in  the  case.  Had  the  laws  of  Illinois  been 
brought  judicially  to  the  notice  of  the  Court  in  this  case, 
as  they  appear  to  have  been  in  that,  so  that  we  could  have 
said  here  as  they  said  there,  that  the  mortgage  was  re- 
corded agreeably  to  the  laws  of  Illinois^  we  should  have 
had  no  difficulty  in  sustaining  the  validity  of  the  mort- 
gage (2). 

So  far  as  regards  personal  property,  we  are  inclined  to 

give  a  mortgage  such  effect  as  it  is  shown  to  be  entitled  to 
in  the  state  where  it  was  executed. 

Per  Curiam* — The  judgment  is  affirmed  with  costs. 

W.  C.  Wilsofij  for  the  appellant. 

G.  &  Orth  and  J.  A.  Stein,  for  the  appellee. 


10    a 
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(I)  See  15  Maine  B.  147. 

(S)  See  Barker  t.  Stacif,  25  Miss.  B.  471;  S^an  t.  Clanton,  3  Strobh.  411. 


■  •  »  ■  ■ 


Harper  v.  Pound. 


Suit  upon  a  lease,  assignment  and  goaraaty.  The  lessee  agreed  to  make  cer- 
tain improvements  on  the  premises.  The  lessor  assigned  the  lease  or  agree- 
ment to  the  appellee,  and  guarantied  that  the  lessee  woold  perform  his  part 
of  the  contract  within  10  dollars'  worth  of  woik.  The  assignee  sued  the 
lessor. 

Held,  1.  That  the  lease,  assignment  and  guaranty  were  ^  sufficient  cause  of 
action. 

2.  That  it  was  not  necessary  that  the  consideration  for  the  guaranty  should  be 
set  out. 

Where  no  objection  was  made  to  the  sufficiency  of  a  cause  of  action  in  the 
Court  below,  the  objection  cannot  be  taken  in  error,  if  there  be  enough  to 
bar  another  action  for  the  same  cause. 

Eyidence  going  to  contradict  or  explain  the  face  of  a  written  contract  contain- 
ing no  terms  of  art  or  mystery,  or  ambiguity,  is  inadmissible. 

A  local  usage  or  custom  must,  at  leasts  appear  to  bo  long  continued,  uniform 
and  generally  known,  to  entitle  it  to  consideration  in  explanation  of  a  con- 
tract. 

The  recognition  of  local  usages  is,  as  a  general  rule,  contrary  to  the  public 
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pdicy  of  tfaifl  ttate :  iiideedy  it  Beem,  that  a  good  nMge  or  custom  in  this    Nor.  Tena» 
state  should,  in  addition  to  the  oommoa4aw  requisites,  be  shown  to  preyail        1857* 

throngfaoat  the  state  as  a  single  locality.  — Z! 

AUler,  with  commercial  usages.  ^ 

in  the  absence  of  words  of  limitation,  the  tenn  to  dear,  as  applied  to  remoT-       Fottitd. 
ing  timber  from  land,  means,  to  remoye  all  Ae  timber  of  evecy  size,  except 
the  stamps;  and  parol  evidence  of  a  local  meaning  of  the  word  is  inad- 
missible to  explun  a  written  contract. 

APPEAL  from  the  Vi^  Circuit  Court  Satunhy, 

J<xnuary  2, 

Stuart,  J. — Suit  before  a  justice  of  the  peace  upon  1858. 
a  written  agreement,  and  the  assignment  and  guaranty 
indcnrsed  thereon.     Damages  claimed,  IGO  dollars.     The 
agreement,  &c.,  was  filed  before  the  justice  as  a  cause  of 
action.     It  was  as  follows : 

^  Article  of  agreement  made  and  entered  into  this  27th 
day  of  Ma$/j  1845,  between  Warren  Harper  and  Jonathan 
Frakesj  both  of  the  county  of  Vigo,  and  state  of  LidianOy 
as  follows:  The  said  Harper  has  rented  or  leased  the  farm 
where  he  now  resides  for  the  term  of  five  years  firom  the 
first  day  of  MardL,  1845,  for  which  the  said  Frakes  is  to 
clear  out  the  field  east  of  the  house,  and  put  the  fence 
eight  rails  high,  or  seven  and  a  ground  chunk.  He  is  also 
to  have  the  use  of  the  wood  pasture,  but  not  to  cut  any 
timber  in  it ;  and  he  is  also  to  clear  and  fence  nine  aeres 
and  a  half  lying  north*west  from  the  house,  and  put  a 
fence  eight  rails  high  without  a  ground  chunk,  and  to  have 
all  [the  timber]  on  the  nine  and  one  half  acres,  except  what 
it  takes  to  make  and  keep  up  the  fence.  The  said  Frakes 
is  to  take  no  timber  off  said  land,  except  where  he  is  to 
clear,  and  oat  of  the  field  first  mentioned,  and  he  is  to 
leave  the  place  in  good  repair.  [Signed]  Wa4rren  Harper^ 
Jmaiiam  FVakesJ^ 

This  contract  was  assigned  to  Joseph  Bounds  the  appel* 
lee,  as  follows,  viz.: 

''  March  28, 1846.  I  assign  the  witiiin  to  Joseph  Pound, 
and  go  JimcUhan  Frakes^  security  that  he  will  complete 
his  contract  within  ten  dollars'  worth  of  work.  [Signed] 
Warren  Harper  J* 

These  papers  are  necessary  to  show  the  point  of  the 
errors  assigned.        * 
Vol.  X^-3 
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Not.  Term,       There  was  a  trial  and  recovery  before  the  magistrate; 

J-^"^'      and,  on  appeal  to  the  Circuit  Court,  a  trial  without  a  jury, 

HARPflB     and  finding  for  Pound,  the  plaintiff  below,  for  94  dollars. 

Pound.      Motion  for  a  Dew  trial  overruled,  and  the  evidence  made 

part  of  the  record.    Harper  appeals. 

The  errors  assigned,  as  far  as  they  conform  to  the  stat- 
ute, are — 

1.  That  there  was  no  sufficient  cause  of  action  to  charge 
Harper. 

2.  There  is  no  consideration  shown  for  the  guaranty. 

3.  Theie  is  no  diligence  shown  to  collect  the  claim  from 
Frakes. 

4.  The  rejection  of  evidence  offered  by  the  defendant 
below. 

There  is  no  error  assigned  in  relation  to  the  overruling 
the  motion  for  a  new  trial ;  so  that  the  sufficiency  of  the 
evidence  to  support  the  finding  is  tacitly  admitted.  Nor 
would  the  assignment  of  such  error  have  availed ;  for  the 
evidence  was  confficting,  and  in  such  cases  we  never  dis* 
turb  the  finding  of  the  Court  or  the  verdict  of  the  jury  on 
questions  of  fact. 

1.  The  insufficiency  of  the  cause  of  action.  This  Court 
has  always  given  a  liberal  construction  to  pleadings  before 
magistrates.  The  SUUe  v.  Mowbray,  6  Blackf.  89. —  Olds 
V.  The  State,  id.  91.— Cook  v.  Hedges,  id.  184.  See,  also, 
Mullen  V.  The  Board  of  Commissioners,  ifc.,  at  the  present 
term  (1).  We  think  the  lease,  assignment  and  guaranty  a 
sufficient  cause  of  action. 

Besides,  no  objection  was  taken  to  the  sufficiency  of  the 
cause  of  action,  either  before  the  magistrate  or  in  the  Cir- 
cuit Court.  It  is  too  late  to  take  the  objection  on  error,  if 
there  be  enough  to  bar  another  action  for  the  same  cause. 
R.  S.  1843,  p.  870. 

2.  The  consideration  of  the  assignment,  &c.,  is  not  set 
out.  It  was  not  necessary.  R.  S.  1843,  p.  589,  §  2.  Har^ 
ris  V.  Pierce,  6  Ind.  R.  162. 

3.  No  diligence  was  shown  to  collect  of  FVcikes,  and  no 
excuse  for  the  want  of  it.  As  a  question  of  law,  this  error 
goes  to  the  sufficiency  of  the  complaint  before  the  justice, 
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and  most  fall  under  the  same  ruling  aa  the  first  error.     As   Nor.  Term, 
a  question  of  fact,  it  has  been  found  in  favor  of  the  affirma-       ^^^^ 
tive,  and  we  have  nothing  to  do  with  it.  Habfu 

4.  The  rejection  of  evidence  offered  by  the  defendant.  Pourd. 
This  question  is  presented  by  two  separate  bills  of  excep«> 
tions.  The  first  relates  to  the  value  of  completing  the  work 
to  be  done  by  Frakes.  It  was  proved  to  be  worth  one  dol* 
lar  and  fifty  cents  per  acre  to  clear  the  land  of  timber, 
brush  and  undergrowth.  Defendant  offered  to  prove,  by  a 
competent  witness,  that  the  clearings  out  of  the  land  men- 
tioned in  the  contract,  was  of  other  and  distinct  matters 
than  the  clearing  and  removing  the  timber,  &c.,  and  that 
it  was  not  worth  more  than  one  dollar  in  all  to  clear  out 
the  matters  and  things  intended,  and  agreed,  and  under* 
stood  by  the  parties  as  to  be  cleared  out,  at  the  time  of 
making  the  contract. 

This  evidence  was  clearly  inadmissible.  It  was  in  sub- 
stance a  proposition  to  contmdict  the  face  of  the  contract. 
It  does  not  appear  that  the  Court  were  at  all  in  doubt 
as  to  the  terms  and  meaning  of  the  contract  on  its  face. 
Where  there  was  no  ambiguity,  and  no  terms  of  art  or 
mystery,  no  explanation  of  the  contract  could  be  admitted. 
The  evidence  was  correctly  excluded. 

In  the  second  bill  of  exceptions  in  relation  to  evidence, 
the  defendant  below  offered  to  prove  that,  according  to  the 
usage  of  that  locality,  the  term  to  clear^  meant,  and  was 
understood  by  the  parties  to  include,  the  clearing  and  re- 
moving of  timber  eighteen  inches  and  under,  and  that  such 
clearing  was  not  worth  as  much  per  acre  as  the  plaintiff 
had  proved.  This  evidence,  on  the  objection  of  the  oppo* 
site  party,  was  also  excluded.  And  we  think  correctly. 
For  to  entitle  a  usage  to  consideration  in  exposition  of  a 
contract,  it  should  appear  to  be  long  continued,  uniform 
and  generally  known.  To  permit  the  temporary  or  indo* 
lent  usages  of  each  locality  to  control  contracts,  would  be 
to  make  contracts  conceived  in  the  same  language,,  and 
relating  to  the  same  subject-matter,  mean  one  thing  ia  one 
place  and  another  in  another.  A  contract  for  dearing  land 
might  thus  be  made  to  mean  one  thing  in  Posep  county, 
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Not.  Term,  and  quite  another  in  Steuben  or  Lake.  In  one  locality^ 
^0^*^*  the  word  clearing  might  mean  to  take  out  the  stumps;  in 
Haxpbb  another,  to  dear  off  everything  but  the  stumps;  and  in 
Pocn.  another,  to  clear  off  such  timber  as  was  eighteen  inches 
and  under.  And  the  same  contract,  in  precisely  the  same 
3;(rordB,  would  mean  each  of  these  things  in  the  respective 
localities.  This  would  create  a  body  of  local  laws  far 
more  intricate  and  embarrassing  in  judicial  investigations 
than  the  local  statutes  with  which  the  state  was  formerly 
inundated.  The  recognition  of  these  local  usages  is,  as  a 
general  rule,  contrary  to  the  public  policy  of  this  state. 
Our  constitution  and  judicial  decisions  are  hostile  to  local 
legislation  and  local  customs.  The  policy  of  the  state  is 
to  have  all  her  localities  a  unit — ^the  same  law  and  the 
same  rule  of  decision  prevailing  everywhere  throughout 
the  state.  Perhaps  it  is  not  too  much  to  say  that  a  gtTod 
usage  or  custom  in  this  state  should,  in  addition  to  the 
common  law  requisites,  be  shown  to  prevail  all  over  the 
state,  regarded  as  a  single  locality.  See  Oox  v.  O^Rilepy 
4  Ind.  R.  36& 

This  has  nothing  to  do  with  commercial  usages,  which 
are  not  peculiar  to  Indiana  alone.  These,  we  have  recog- 
nized as  binding  upon  contracting  parties.  It  is  presumed 
that  the  usage  entered  into  the  minds  of  the  parties,  and 
made  a  part  of  the  contract.  Ang.  on  Car.  §  301,« — Grant 
V.  Hie  Lexington  Luurance  Company^  6  Ind.  R.  23. 

We  are  well  aware  of  the  conflict  of  authorities  on  the 

^  question  of  usage.     Even  a  local  usage  opposed  to  the 

general  law  is  not  without  authority.  Snowden  v.  Warder^ 
3  Rawle,  181.— ^on^ir  v.  Faies^  4  Mass.  R.  25^.— Wilcox 
v.  Woodi  9  Wend.  346.  And  counsel  for  Ha/rper  in  this 
very  case,  cites  authority  to  show  that  by  a  particular 
usage  it  takes  1,300  to  make  1,000!  Smith  v.  Wilson,  3 
Barn.  &  AdoL  729.  The  case  was  this:  The  lessee  of  a 
rabbit  warren  agreed  that  he  should  leave  10,000  rabbits — 
the  lessor  paying  £60  per  thousand.  In  an  action  by  the 
lessee  against  the  lessor  for  the  price  of  the  rabbits  left  in 
the  warren,  it  was  held  that  parol  proof  was  admissible  to 
show,  that,  by  the  custom  of  the  country  where  the  lease 
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was  made  the  word  thousand  denoted  100  dozen  or  1,200  ^o^-  Term, 

rabbits.    In  the  argument  of  that  caae,  nnmerous  other  ^^"^^ 

instances  are  given  where  the  word  thousand  does  not,  in  Haspbe 

this  or  that  branch  of  business,  or  locality,  mean  ten  hwif  PomrD. 
dred, 

h 

We  do  not,  however,  feel  at  liberty  to  unsettle  the  mean- 
ing of  words  by  foUowing  such  lights.  In  addition  to  ihe 
policy  of  this  state,  above  indicated,  we  think  the  word 
clearings  as  used  among  us,  imports  no  ambiguity.  Par- 
ties may,  by  contract,  enlarge  the  word  so  as  to  expressly, 
or  by  necessary  implication,  include  stumps  and  every- 
thing.  Or  they  may,  by  express  terms,  or  like  implication, 
limit  it  to  clearing  all  eighteen  inches  and  under.  But 
such  express  contracts  do  not  establish  or  tend  to  support 
customs.  In  the  absence  of  any  words  of  limitation,  we 
tmnk  clearing  means,  taking  off  all  the  timber  of  every 
size,  but  does  not  include  taking  out  the  stumps.  This, 
we  think,  was  the  meaning  of  the  word  as  used  in  the 
contract;  and  that  it  could  not  be  explained,  enlarged,  or 
limited  by  parol  evidence  of  a  local  usage  to  the  contrary. 
To  control  the  express  terms  of  the  contract,  the  usage 
must  be  general  in  this  state. 

We  omitted  to  notice  the  case  of  Clayton  v.  Oreyson^ 
31  Com.  Law  R.  343,  cited  by  counsel  for  Harper.  That 
case  does  not  sustain  the  position  assumed  by  Harper^  nor 
impair  that  above  indicated.  The  word  levels  as  used  in 
mining,  has  a  peculiar  signification  among  miners.  To 
enable  the  Ck>urt  to  give  proper  construction  to  the  con- 
tract, parol  evidence  was  admitted  of  what  miners  meant 
by  the  word,  viz.,  that  among  miners  level  was  used  with 
reference  to  a  geological  stratum^  and  might  be  a  line  above 
or  below  the  horizontal  depth  of  the  bottom  of  the  mine. 
This  was  a  word  of  art  applicable  to  mining  everywhere; 
and  hence  its  meaning  in  the  minds  of  the  parties  was 
a  part  of  the  contract.  Such  parol  evidence  is  matter  of 
every  day  occurrence  in  the  Courts.  But  it  does  not  sup- 
port the  position  for  which  it  is  cited.  If,  as  in  that  case, 
it  could  be  shown  that  the  general  meaning  of  the  word 
clearing  was  thus  and  so,  not  in  Vigo  county  alone,  but 
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Nov.  Term,   among  farmers  generally,  then  it  would  iSall  within  the 

^^0^*^'      rule  we  have  above  indicated.    Plowing  is  a  word  without 

THBlin>iAir.  any  absolutely  fixed  meaning  as  to  the  depth  of  furrow; 

CiHoivKATi   but  the  Courts  could  not,  in  exposition  of  a  contract,  ad- 

Rails'd  Co.  j^jj.  parol  evidence  that  plowing  in  Clap  or  Vigo  county 

Towir»E5i>.   meant  a  furrow  two  inches  deep.     If  parties  would  con* 

tract  for  such  a  funrow,  they  must  so  express  it;  otherwise, 

the  Courts  will  be  governed  by  the  general  usage. 

Per  Ouriam^ — The  judgment  is  affirmed,  with  3  per  eent. 
damages  and  costs. 
J.  P.  UsheTj  for  the  appellant  (2). 
C.  W.  Barbour  and  &  B.  Oookins^  for  the  appellee  (3). 

(1)  9lnd.B.  MM. 

(a)  Coansel  for  the  appellant  cited  the  following  anthorities : 
1.  Teaching  the  consideration  for  the  guaranty, — Leonard  y.  Vredenbtirgh, 
8  Johns.  29;  Larson  y.  Wyman,  14  Wend.  246;  Packer  t.  WilUon,  15  id.  843; 
Rogers  r.  KMeltmd,  18  id,  114;  PeopU  y.  Shall,  9  Cow.  778. 

Jl.  Tonchiog  the  admissibility  of  eyidence  to  explain  the  meaning  of  terma, 
Hutchinson  y.  Bowker,  5  Mees.  &  Welsh j,  6S5;  1  Greenl.  £y.  ^  280,  and  au- 
thorities there  cited,  particolarlj  Clayton  y.  Greyson,  5  Ad.  &  El.  302,  81  £ng. 
Com.  Law  R.  348;  Powell  y.  Horton,  S9  Eng.  Com.  Law  R.  452. 
(3)  Kr.  OookinM,  for  the  i4>pellee»  dted  the  following  aathorifeiea : 
Touching  the  consideration  for  the  guaranty,— TFe&  y.  Jackson,  6  Blackf. 
40;  Early  y.  Foster,  7  id,  3b;  Harris  y.  Pierce,  6  Ind.  R.  162. 


•  ^•»  > 


rio    8»  The  Indianapolis  and  Cincinnati  Railroad  Company 

liei  188  _ 

V,    TOWNSEND. 

The  act  of  MartA  1, 1853,  relatiye  to  compensation  for  animals  killed  or  {n> 
Jued  by  railroad  madiinery  (Laws  of  1853,  p.  113),  is  in  the  nature  of  a 
police  regulation  designed  to  promote  the  security  of  persons  and  property 
passing  upon  the  road;  and  hence,  though  the  owner  of  the  animal  be  not 
an  adjoining  proprietor,  and  be  guilty  of  negligence  in  permitting  it  to  stray 
upon  land  a^ioining  the  road,  he  may  reooyer,  if  tiie  company  has  foiled  to 
comply  with  the  requirements  of  the  statute. 

But  should  a  person  yoluntarily  place  his  animal  upon  the  track,  it  seems  he 
could  not  recoyer,  but  might,  perhaps,  be  regarded  as  haying  abandoned  his 
property. 
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APPEAL  from  the  Decatur  Court  of  Common  Pleas.     Nor.  Tern, 

Perkins,  J. — Suit  against  a  railroad  company  to  recover       ^^'» 
for  stock  killed  on  the  road  where  it  was  not,  but  should  Thb  Ivsiah- 
have  been,  fenced.     Recovery  by  the  piaintiiF  below.  CiHcnnrATi 

The  owner  of  the  animal  killed,  a  steer,  was  not  a  pro-  ^'^'"^  ^• 
prietor  or  occupant  of  land  adjoining  the  road;  but  the  ani-  TowHs»n>. 
roal  strayed  upon  the  track  across  lands  of  another  person.  M<mdajf, 

It  is  contended  that  the  owner  was  guilty  of  negligence  i%S^  ' 
in  permitting  the  animal  thus  to  stray  and  trespass;  that 
the  company  operating  the  road  used  due  care  to  prevent 
the  accident,  except  as  to  fencing;  and  that  the  statute 
making  the  company  liable,  regardless  of  the  question  of 
negligence,  should  be  construed  to  refer  only  to  negligence 
on  the  part  of  the  company,  and  hence,  not  render  them 
liable  where  there  was  negligence  on  the  part  of  the 
owner  of  the  animal  killed.  This  is  a  plausible,  and  not 
wholly  unreasonable,  view  of  the  statute  (1).  But  the 
point  has  been  fully  considered  by  the  New  York  Court 
of  Appeals,  and  a  diiferent  conclusion  arrived  at.  It  is  by 
that  Court  held,  tjiat  the  statute  has  the  character  of  a 
police  regulation,  designed  to  promote  the  security  of  per- 
sons and  property  passing  upon  the  road,  and  hence,  must 
be  enforced  where  the  company  fails  to  comply  with  its  re- 
quirements; though  it  is  admitted  that  if  a  person  should, 
in  such  a  case,  voluntarily  place  an  animal  of  his  upon  the 
track,  thus,  by  his  own  act,  purposely  devoting  it  to  des- 
traction,  he  could  not  probably  recover."  He  might,  pei^ 
haps,  be  regarded,  in  such  case,  as  having  abandoned  his 
property.     Corwin  v.  The  New  Yark^  4^.,  Cb.,  3  Kern.  42* 

This  Court  has  heretofore  looked  at  the  statute  in  the 
same  light.  2%e  Madison^  4*^.,  Co.  v.  WkUeneek^  8  Ind.  B. 
217  (2). 

Per  Ouriamv— The  judgment  is  affirmed  with  1  per  cent 
damages  and  costs. 

J.  &  Scdbey  and  W.  CumbadCj  for  the  appellants  (3). 

J*  Oavin  and  O.  B.  Hordy  for  the  appellee. 

(1)  LftwioriS53,p.  lis. 

(S)  In  Gforgia,  the  statute  of  1847  made  railwaj  companies  liable  for  aU 
daaagee  done  to  lire  stock  or  other  property;  bat  in  the  Macon,  ^,,  BaQway 


^ 
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Hot.  Term,    t.  Davii,  IS  G*.  B.  68,  it  waa  held  tiiAt  the  company  is  not  liable  when  the 
1857.       damage  was  caused  by  the  design  or  negligence  of  tho  owner.    See,  also,  14 
-  Barb.  (S.  C.  B.)  364. 


"^  In  referring  to  the  case  of  Corwin  v.  N.  Y.  and  Erie  BaUway,  3  Keman,  42, 

McELTAXirx.  Jndge  Bbdvield  observes  that  tiie  company  had  employed  the  land-owner  to 
bnild  the  fence,  which  he  had  not  done,  and  it  was  admitted  that  if  he  had 
owned  the  cattle  he  could  not  recover.  "It  is  somewhat  remarkable,"  he 
adds,  "that  the  rights  of  the  owner  of  cattle  trespassing,  should  be  superior  to 
those  of  Ibe  owner  of  the  land."  Bedf.  on  Bailw.  865,  note. 
(8)  Counsel  fbr  the  appellants  dted  5  Ind.  B.  Ill ;  14  Barb.  (S.  C.  B.)  864. 


mm*  • 


BiBD  v.  McElvaine. 

I 

If  A.  place  notes  in  B/s  hands  for  whidi  the  latter  is  to  account,  and  after- 
wards A,  draw  an  order  on  B.  payable  out  of  the  first  proceeds  of  the  notes, 
and  B.  accepts  it,  it  is  no  defense  to  a  suit  on  the  acceptance  for  B.  to  say 
that  the  notes  were  put  into  his  hands  before  the  order  waa  drawn. 

An  order  may  be  accepted  by  parol. 

A  continuance  to  obtain  testimony  is  rightly  refused  where  the  fact  sought  to 
be  proved  is  unimportant. 

An  immaterial  issue  of  law  left  undecided  is  no  cause  for  reversal. 

Mmdojf,  APPEAL  from  the  Marion  Circuit  Court. 

1858.      '  Perkins,  J. — Suit  by  McElvaine,  assignee  of  Baldwin  Sp 

Co*^  against  Bird  upon  an  acceptance.     The  facts  are  few, 
and  as  follows: 

One  James  Dill  executed  his  note  for  268  dollars  and 
50  cents  to  J&Ji  Baldwin  Sf  Co.  Afterwards,  he  drew  an 
order  in  their  favor  in  the  following  words: 

^'  Fott  Wayne,  India^na,  October  23, 1854.  Abraham  Bird, 
Esq. :  You  will  please  pay  to  E.  J,  Baldwin  Sf  Co.  two 
hundred  and  sixty-eight  dollars  and  fifty  cents  (8268  50) 
out  of  the  first  moneys  coming  into  your  hands  belonging 
to  me,  and  obUge  yours — James  Dill. 

The  instruments  were  assigned  to  the  plaintiff.  The 
order  was  presented  to  and  accepted,  by  parol,  by  Bird^ 
according  to  its  terms. 

The  proof  was,  that,  prior  to  the  drawing  of  the  order. 
Dill  had  placed  in  Bird^s  hands  notes  on  third  persons, 
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for  which  he  -was  to  account — ^that  subsequently  to  the  ac-   Nor.  Tenn, 
ceptance  of  the  order,  Bird  received  the  proceeds  of  the       lSo7. 
notes  and  refused  to  apply  them  upon  the  order.  Oysbbisbb 

The  acceptance  by  parol  was  good*    3  Ind.  R.  428.  MoCoLufl- 

BirePs  defense  in  this  suit  is,  that  he  was  not  bound  to        ^■** 
apply  the  proceeds  of  the  notes  in  payment  of  the  order, 
because  the  notes  were  placed  in  his  hands  before  the  order 
was  drawn. 

We  do  not  see  that  the  defense  amounts  to  anything. 
No  previous  appropriation  of  the  proceeds  had  been  made, 
and  he  accepted  the  order  in  anticipation  of  them. 

From  what  we  have  said,  it  will  be  manifest  that  a  con- 
tinuance was  rightly  refused;  because  the  fact  sought  to 
be  proved,  viz.,  the  time  at  which  the  notes  were  left  with 
Bird^  was  unimportantt  The  questions  in  the  case  were 
simply,  acceptance  pf  the  order,  and  reception  of  money 
for  its  payment. 

The  issue  of  law  raised  by  a  demurrer  which,  it  is  con- 
tended, was  left  undecided,  was  immaterial;  the  pleading 
to  which  it  was  addressed  constituted  no  defense  to  the 
suit;  and,  hence,  no  ground  for  a  reversal  is  presented  on 
this  point. 

Per  Curiam, — The  judgment  is  affirmed,  with  8  per  cent, 
damages  and  costs. 

R,  If  Walpole^  for  the  appellant. 

J.  Morrison  and  C  A.  Ray^  for  the  appellee. 


%  mm^  • 


OVERHISER,   Executor,   V.    McCoLLISTER.* 

CoTenant  commenced  under  the  old  practice.  After  the  code  of  1852  came  in 
force,  tbe  defendant  filed  an  answer,  which  thon^  no  defianse  under  the  old 
action  of  covenant,  wonld  haye  been  ayailable  in  chancery.  If  its  allega- 
tions had  been  proTcd,  it  would  have  reduced  the  plaintiff's  damages  to  a 


*  The  opinion  in  this  case,  though  returned  by  Judge  Hamva,  was  in  the 
handwiitiiig  of  Judge  Qooxivs,  Ins  predecessor. 
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Nov.  Term, 

1857. 

Otbbhxsbk 

T. 
McCOLLIft- 

TBB. 


nominal  snm,  and  might  have  defeated  the  action.  It  was  rqeeted.  Held, 
that  this  was  error;  the  defendant  was  entitled  to  the  benefit  of  it. 
The  measure  of  damages  npon  a  breach  of  the  covenants  of  seizin  and  fhe 
right  to  convey  is,  as  a  general  mle.  the  pnrdiase-money  and  interest;  bnt 
if  there  has  been  a  technical  breach  only,  and  the  covenantee  has  lost  nothing, 
he  can  recover  onlj  nominal  damages. 


Monday, 
Januaiy  A, 
1858. 


APPEAL  from  the  Blackford  Circuit  Court. 

Hanna,  J. — This  was  an  action  of  covenant  commenced 
in  1851,  by  McCoUister  against  Roderick  Craig^  in  his  life- 
time, and  prosecuted  to  judgment  against  Overhiser^  his 
executor,  after  the  death  of  Craig.  The  action  was  brought 
upon  the  covenants  contained  in  a  deed  of  conveyance, 
executed  in  1849  by  Craig  to  McCoUister.  The  consid- 
eration expressed  in  the  deed  was  300  dollars.  The  cove- 
nants upon  which  breaches  were  assigned  were,  that  Craig 
was  ^'  lawfully  seized  of  a  good  and  indefeasible  tax-title 
to  the  premises,"  and  that  he  had  "  good  right  to  sell  and 
convey  according  to  a  deed  that  he,  the  said  Roderick  Craigj 
held,  made  to  him  by  Jacob  Brugh^  clerk,  acting  sis  auditor 
of  Blackford  county,  Indiana.^^  After  these,  and  a  cove- 
nant against  incumbrances  suffered  by  the  grantor,  the 
deed  proceeds:  "  And  the  said  Roderick  Oo^g* forever  quit- 
claims the  above  described  premises,  and  the  quiet  and 
peaceable  possession  thereof  to  the  said  Joseph  McCoUis- 
terj  his  heirs,"  &c.  There  is  a  jgint  breach  of  the  cove- 
nants of  seizin,  and  right  to  convey,  assigned,  in  this,  that 
the  paramount  title  was  in  one  McOilly  at  the  date  of  the 
deed,  and  at  the  commencement  of  the  suit. 

The  defendant  filed  nine  pleas,  which  do  not  require 
particular  notice.  The  progress  of  the  cause  was  arrested 
at  this  point,  by  a  bill  in  chancery,  the  object  of  which  was 
to  reform  the  deed;  but  the  attempt  proved  unsuccessful. 
These  proceedings  delayed  the  cause  about  three  years. 
After  the  determination  of  the  chancery  suit,  the  pleading 
was  resumed.  In  the  meantime,  the  code  of  1852  had 
come  in  force,  and  the  defendant  filed  an  answer  in  seve- 
ral paragraphs,  alleging  that  before  the  commencement  of 
the  suit  the  plaintiff  had  sold  and  delivered  possession  of 
a  portion  of  the  land  described  in  the  deed,  to  one  Kcf^ 
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nedff,  for  700  dollars,  being  the  fall  value  of  the  land  and  Not.  Term, 
all  improvements,  and  had  executed  a  bond  to  said  Kefif      ^^^* 
nedjfj  conditioned  for  the  conveyance  of  it  to  him,  by  a  Otxrbi8es 
deed  which  should  be  sufficient  to  convey,  assure  and  con-.  MoCollis- 
firm  to  him  a  title,  as  good  and  indefeasible  as  he  had        ^'*' 
from  Craigy  which  bond  had  been  assigned  to  Craig^  in 
September^  1851,  after  the  commencement  of  the  suit 

On  the  plaintiff's  motion,  this  answer  was  rejected,  and 
the  defendant's  subsequent  application  for  leave  to  file  it 
was  refused.    These  rulings  were  excepted  to« 

There  was  a  jury  trial — ^verdict  for  the  plaintiff  for  547 
doUars — ^new  trial  refused,  and  judgment,  to  be  levied  de 
bonis  testaioris. 

The  rejection  of  the  answer,  and  the  refusal  to  permit  it 
to  be  filed,  are  assigned  for.  error.  A  provision  of  the  code 
is  as  follows: 

''In  actions  already  commenced,  the  pleadings  to  be  had 
to  form  issues,  the  manner  of  procuring  testimony,  the  ex* 
amination  of  parties,  the  trial  and  rendition  of  judgment, 
and  all  other  proceedings,  shall  conform  to  the  provisions 
of  this  act,  as  far  as  practicable."    2  R.  S.  p.  223,  §  799. 

Under  this  provision,  if  the  mattters  set  up  in  the  an- 
swer were  available  as  a  defense,  in  whole  or  in  part,  the 
defendant  should  have  had  the  benefit  of  it.  The  facts 
sought  to  be  pleaded  did  not  consiitute  a  legal  defense  to 
the  original  action  of  covenant*  To  have  made  them 
available,  the  defendant  would  have  been  compelled  to  re- 
sort to  a  Court  of  chancery,  and  there  they  would  have 
entitled  him  to  relief  against  the  judgment,  which  the 
plaintiff  obtained* 

The  code  provides  that  the  defendant  may  set  forth  in 
his  answer  any  legal  or  equitable  defense  he  may  have. 
2  R,  8*  p.  39,  §  56.  It  is  true  that  when  the  suit  was  com- 
menced, Craig'  had  not  purchased  in  the  bond  of  McCol' 
lister;  but  independent  of  that  fact,  if  what  the  defendant 
offered  to  allege  and  prove  was  true,  that  the  plaintiff  was 
still  in  possession,  receiving  the  benefits  of  his  purchase, 
and  selling  a  portion  of  the  land  to  Kennedy  for  double 
what  he  had  paid  for  the  whole  of  it,  those  facts  constitn- 
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Nov.  Teim,  tcd  an  eqniiable  defense,  and  the  code  gave  him  the  benefit 

^^^'      of  it.     It  existed  in  e«qiiity  when  the  plaintiff  brought  his 

OrsRRiflitm  action,  and  reduced  his  claim  to  merely  nominal  damages. 

McCoLLit-    The  defendant  attempted  to  plead  it  before  the  code  was 

^'*'        in  force;  but  as  it  was  not  cognizable  at  law,  a  demurrer 

to  the  plea  setting  it  up  was  sustained. 

The  measure  of  damages  upon  a  breach  of  the  cove- 
nants of  seizin  and  the  right  to  convey,  is,  as  a  general 
rule,  the  purchase-money  and  interest.  Rawle  on  Cove- 
nants, 84,  85.  But  if  there  has  been  a  technical  breach 
only,  and  the  covenantee  has  lost  nothing,  he  can  recover 
no  more  than  nominal  damages*  This  rule  is  recognized 
in  Martin  v.  Baker^  5  Blackf.  233,  and  is  obviously  just. 
As  the  answer  which  the  Court  rejected,  would,  if  its  alle- 
gations had  been  proved,  have  reduced  the  plaintiff's  claim 
for  damages  to  a  nominal  sum,  onmight  have  defeated  the 
action  entirely,  its  exclusion  was  an  error  which  must  re- 
verse the  judgment. 

It  may  be  objected  to  this  view,  that  the  plaintiff  was 
pursuing  a  lawful  remedy  until  the  code  came  in  force, 
and  that  this  defense  ought  not  therefore  to  have  been 
interposed.  The  case  stands  thus :  The  plaintiff  was  pur- 
suing a  legal  remedy,  in  which  there  was  no  equity.  Had 
he  obtained  judgment,  a  Court  of  equity  would  have  in- 
terposed by  injunction,  and  his  recovery  would  have  been 
rendered  fruitless.  At  this  point,  a  statute  takes  effect 
making  the  equity  which  would  have  been  the  founda- 
tion of  an  injunction,  available  as  a  defense.  It  provides 
further,  that  in  suits  then  pending,  proceedings  to  form 
issues  shall  be  governed  by  it ;  and  it  abolishes  the  Court 
of  chancery  as  a  separate  tribunaL  The  plaintiff^s  rights, 
so  far  as  he  had  any,  might  have  been  saved  by  requiring 
the  defendant  to  pay  the  costs  of  the  action  to  the  time  of 
interposing  the  defense,  and  this  should  have  been  done. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, with  instructions  to  the  Circuit  Court  to  permit 
the  defendant  to  file  his  answer,  on  payment  of  all  costs 
in  the  action  to  the  time  it  was  offered  to  be  f3ed;  and 
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with  leave  to  the  parties  to  amend  their  pleadings.    Judg*  ^ot.  Tenn, 

ment  for  the  appellant  for  costs  here.  loS7' 

X  Braumlee^  for  the  appellant.  Hbxbt 

W.  March  and  J.  R.  BvekUs^  for  the  appellee  (1).  thb  Trus- 


V. 

T 


(1)  Coimsel  for  the  appellee  cited  aathorities  to  the  foUowlDg  points: 

1.  The  dedumtioii  negatived  the  seizin  and  right  to  conTey,  which  was 
snflBdent.  Martin  y.  Baker,  5  Blackf.  233.— Rawle  on  Coy.  for  Tit.  84,  85. 
It  might  he  good  on  the  coTcnant  against  incnmbrances,  also,  as  it  states  the 
title  to  be  in  MeGiU.  Bawle,  tupra,  147.  The  eoTeaants  of  seizin  and  the 
right  to  conTej  ace  iynonymons.  Id.  127-130.  The  latter  is  broken  by  aa 
"absence  in'  the  vendor  of  the  right  to  convey."  Id.  130.  Actual  seizin  is 
not  sufficient  without  regard  to  the  right.  Id.  80.  See,  especially,  Parker 
V.  Brown,  15  New  Hsmp.  R.  176;  Lockwood  v.  Sturdevant,  6  Conn.  R.  374; 
ffoweU  V.  Bicharda,  11  East,  633;  Rawle  on  Cov.  for  Tit  50,  52,  60;  4  Kent, 
471. 

2.  It  is  weU  settled  that  a  mere  noti<^,  or  even  a  parol  agreement  cannot 
control  the  coTenants  in  a  deed,  in  such  an  action  as  this.  Rawle  on  Cov.  for 
Tit  150  to  155.— Tbiniaemf  v.  l^M,  8  Mass.  B.  U^.^Harlow  v.  Thomas,  15 
Fick.  70.— JTeiitA  v.  Day,  15  Vt.  R.  660.— ^nMorrf  v.  Norton,  10  Conn.  R.  431. 
^Batckdder  v.  Stwr^,  3  Cush.  203.— 10  Wend.  184.— 11  HI.  R.  194.— 1  Ala. 
B.  646.  Nor  can  mere  Vords  of  reference  to  the  source  of  the  title  control  or 
modify  the  covenants.  Rawle,  tupra,  527,  and  authorities  there  cited. — Huh- 
lard  V.  Apthorp,  3  Cash.  419.— JftA^  v.  (Mm,  22  Vt  R.  98.— Cbo(»  v.  Found$, 
1  Levinz,  40.    This  last  case  is  much  like  that  at  bar. 


Henby  V.  The  Trustees  of  Ripley  Township, 

Landholders  cannot  erect  gates  upon  the  township  highways,  as  contemplated 
ij  ^  35, 1  R.  S.  p.  314,  unless  the  township  trustees  authorize  it  by  providing 
the  proper  regulations. 

APPEAL  from  the  Rtish  Circuit  Court,  Monday, 

Hanna,  J. — Application  having  been  made  by  petition  ismT^  ' 
to  the  board  of  trustees  of  Ripley  township,  in  the  county 
of  Rush,  for  opening  a  township  road  passing  through  the 
lands  of  Hefiby,  the  appellant,  he  remonstrated.  His  re- 
monstrance was  overruled,  when  he  prayed  to  have  his 
damages  assessed,  which  was  done,  and  the  road  was  or- 
dered to  be  opened.     He  then  applied  for  leave  to  erect 
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Nov.  Tonn,   swinging  gates  across  said  road  on  his  own  land,  which 

^^'^'      application  the  trustees  refused.    He  appealed  to  the  board 

Hbxbt      of  commissioners  of  Rush  county,  where  the  decision  of 

Thb  Trits-    the  township  trustees  was  affirmed;  and  on  appeal  to  the 

TKKR,  &c.     Circuit  Court,  a  like  result  ensued.     He  brings  the  case  to 

this  Court  upon  a  single  question,  to  be  resolved  upon  a 

proper  construction  of  §  35, 1  R.  S.  p.  314,  which  reads  as 

follows: 

"Any  person  may  have  swinging  gates  put  on  such 
to^Tiship  highways  on  his  own  land  under  such  regula- 
tipns  as  such  trustees  shall  prescribe,  but  in  such  case  he 
shall  keep  the  same  in  a  condition  to  be  opened  by  persons 
on  horseback;  and  any  person  leaving  any  such  gate  open, 
for  every  such  offense  shall  be  liable  to  a  fine  of  one  dol- 
lar, to  be  recovered  before  a  justice  of  the  peace." 

There  can  be  but  little  doubt  about  the  construction 
that  ought  to  be  given  to  this  section,  when  we  look  care- 
fully to  its  language.  Such  gates  are  put  up  "under  such 
regulations  as  such  trustees  shall  prescribe."  Without  the 
trustees  thus  ac1>— thus  prescribe  regulations— a  landholder 
has  no  authority  to  construct  and  maintain  such  gates* 
He  cannot  act  of  his  own  volition,  and  without  their  au- 
thority. And  if  not,  why  ask  their  authority,  if  they  are 
compelled  by  law  to  make  the  grant?  This  Court  decided, 
in  the  case  of  The  State  v.  Dunning'^  9  Ind.  R.  20,  that  the 
governor  had  no  power  to  remit  a  forfeiture  until  the  legis- 
lature had  "prescribed  the  regulations,"  &c.  The  reason- 
ing upon  that  point  in  that  case  is  conclusive  in  this  case. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

G.  C.  Clarkj  for  the  appellant. 

A.  W.  Hubbard  and  L.  Sexton^  for  the  appellees. 
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Not.  Tenn, 

Stoops  v.  The  Greensburoh  and  Brook ville  Plank-  __  „       _. 

ROAD  Company.*  Btoow      j^    ^^ 

„^       ▼•  156     66 

Thx  GbbxkB' 

If  the  answer  allege  payment,  and  there  be  no  reply,  the  defendant  is  entitled    buboh  &€. 

to  judgment  on  the  pleadings.  Plakksoad 

The  fint  section  of  the  charter  of  the  Oreentburffh  and  BrookmlU  Pktnhroad     Coxpant. 
Companjf  declares  the  directors  named,  a  corporation  ab  initio.    The  require- 
ment touching  the  organization  of  the  company  was  merely  directory. 
Hence,  a  subscription  to  the  capital  stock  before  such  organization,  was 
Talid. 
And  the  subscriber  was  estopped  to  deny  the  existence  of  the  corporation,  in 

the  absence  of  fraud. 
A  corporation  haying  become,  by  yirtue  of  its  charter,  a  legal  entity,  the  fail- 
are  to  perform  any  act  prescribed  in  the  charter  would  not  terminate  its 
existence.     That  can  be  done  only  by  a  direct  proceeding. 

APPEAL  from  the  Framklm  Circuit  Court  Tuesday, 

junudry  5, 

Hanna,  J« — Action  by  tlie  appellees  as  an  incorporated  isss. 
company,  against  the  appellant,  to  recover  a  subscription 
to  their  capital  stock.  Answer  in  eight  paragraphs.  De- 
murrer to  the  second,  third,  seventh  and  eighth  paragraphs, 
for  the  reason  that  said  paragraphs  do  not,  nor  does  either 
of  them,  state  facts  sufficient  to  constitute  a  good  defense 
to  the  action.  Demurrer  sustained  to  the  second,  seventh 
and  eighth,  and  overruled  as  to  the  third. 

The  appellant  insists  that  the  demurrer  was  not  in  proper 
form,  and  that  it  should  have  been  overruled  as  to  all.  No 
exception  having  been  taken  to  the  ruling  of  the  Court, 
we  cannot  consider  whether  the  demurrer  was  well  taken 
ornot. 

The  fourth  paragraph  of  the  answer  alleged  payment 
of  the  subscription  in  fuU.  To  this  there  was  no  reply. 
There  was  a  jury  trial  upon  other  issues;  verdict  and 
judgment  for  the  plaintifil 

The  allegation  of  payment  stood  admitted.  3  A.  S.  p. 
44,  §  1^.—Bird  v.  Lmius,  7  Ind  B.  615.  The  defendant 
was,  therefore,  entitled  to  judgment  on  the  pleadings. 
2  R.  8.  p.  121,  §  372.  For  this  error,  the  judgment  must 
be  reversed* 


*The  opinion  in  this  case  was  in  die  handwriting  of  Judge  GooKiira. 
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Nov.  Term,       As  the  cause  will  be  remanded  for  further  proceedings, 
1857.      ^e  ^iii  consider  a  qneation  raised  by  the  appellant,  going 
Stoops      to  the  merits  of  the  case.     It^arose  in  the  Circuit  Court 
The  Gbbbxs-  upon  instructions  given  and  refused.     The  instructions 
F^Asu^  prayed  by  the  defendant,  and  refused  by  the  Court,  as- 
CoxpAKT.    sumed  that  his  subscription  to  the  stock  of  the  company 
was  made  before  the  directors  named  in  the  act  of  incor- 
poration had  oi^nized  by  meeting  and  electing  a  presi- 
dent and  secretary.     That  given  by  the  Court,  admitting 
X  the  fact  as  assumed,  informed  the  jury  that  if  the  directors 

met  and  organized  by  electing  said  officers  within  a  rea- 
sonable time  after  the  defendant  subscribed,  the  contract 
was  valid. 

This  company  was  incorporated  by  an  act  approved  Jafir 
uarp  15, 1849,  (Local  Laws  1849,  p.  87,)  the  first  section 
of  which  constitutes  Hiram  Carmichael  and  five  other  per- 
sons a  body  corporate  and  politic,  by  ihe  name,  &c.,  with 
the  usual  corporate  powers  to  sue  and  be  sued,  &c.  The 
second  section  styles  those  named  in  the  first,  directors,  andf 
requires  them  to  open  books  for  the  subscription  of  stock 
at  such  time  as.  they  may  think  best  The  fourth  section 
adopts,  as  a  part  of  the  company's  charter,  several  sections 
of  an  act  passed  in  1847,  to  incorporate  the  Greenstuff 
and  Napoleon  ISnnqrike  Company.  Local  Laws  of  1847, 
p.  125.  Among  the  sections  adopted  is  the  third,  which 
requires  the  directora  to  meet  and  cnrganize  by  electing  one 
of  their  number  president,  another  deik  and  treasurer. 

The  appellant's  position  is  that  until  the  directors  had 
met  and  elected  officers,  the  corporation  had  no  legal  exist- 
ence, and  no  valid  subscription  could  be  made  for  the  want 
of  mutuality,  and  because  tiiere  was  no  promisee. 
To  this  position  there  are  several  answer&— 

1.  The  first  section  of  the  charter  declares  the  directors 
named,  a  corporation  ab  inUio.  .  The  requirement  concern- 
ing the  OTganization  of  the  company  was  merely  directory. 
Judah  V.  The  American  Live  Stock  Ins.  Co.,  4  Ind.  R.  33a 

2.  The  defendant,  by  his  contract,  was  estopped  to  deny 
the  existence  of  the  corporation,  in  the  absence  of  fraud. 
John  V.  The  Farmers  and  Mechanics^  Bank^  2  Black£  367. 
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— Bffan  V.  Fafdandi$tffham^  7  Ind.  R.  416;  and  authorities  ^^^'  '^^^^^ 
cited  in  Juda/i  v.  American  Live  Stock  £%s.  Cb.,  supra.  -^^^^     . 

3.  The  corporation  having  become,  by  virtne  of  its  char-  Jbf»er»ok. 
ter,  a  legal  entity,  the  failure  to  perform  any  act  prescribed    boai>  Co. 
in  the  charter  would  not  terminate  its  existence.     That  afmIoatb. 
end  can  be  attained  only  by  a  direct  proceeding.     The 
Newcastle  Turnpike  Co.  v.  Bell,  8  Black£  584.— 3%e  Gov- 
ingion,  ^.,  Plankroad  Co.  v.  Moore,  3  Ind.  R.  510.— The      '  ^ 
Western  Plankroad  Co.  v.  Stockton,  7  id.  500. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  with  instructions  to  permit  the  parties 
to  amend  their  pleadings. 

J.  Ryman,  D.  D.  Jones  and  H.  Berry,  for  the  appellant. 

J.  D.  Howland  and  G.  Holland,  for  the  appellees. 


.  •  »• . 


Jefferson viLLE  Railroad  Company  v.  Appleoate. 

This  case  is  precisely  like  The  IndianapoUs  and  Cincinnati  Railroad  Company 
y.  TownBendy  anUf  88. 

APPEAL  from  the  Clark  Circuit  Court.  Tuesday, 

Hanna,  J. — This  was  an  action  by  Applegaie  against  the  ^^^ 
railroad  company,  for  injuries  to  a  mare,  the  property  of 
said  Appleffote,  by  running  against  and  striking  her  vnth 
the  cars,  &c.,  of  said  company.  The  evidence  shows  there 
was  no  negligence  in  the  company  other  than  that  of  not 
having  their  road  fenced.  It  also  shows  that  the  mare  was 
feeding  about  twenty  yards  from  the  track  of  the  road,  and 
as  the  locomotive  and  train  approached,  she  started  and 
ran  upon  the  track  about  thirty  feet  before  the  locomotive. 
She  then  received  the  injury.  The  plaintiff  was  not  the 
owner  of  the  land  abutting  upon  the  road  at  that  point. 
The  mare  was  in  the  habit  of  running  at  large  in  that 
vicinity,  and  was  turned  out  by  the  plaintiff  for  the  pur- 
pose of  her  getting  water  and  food.  The  road  of  defend- 
VoL.  X-— 4 
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Not.  Tena,   ants  wsLft  not  fenced.    No  eyidence  was  offered  that  the 

*^'^'      board  of  county  commissioners  had  passed  any  order  al- 

MoCk>LB     lowing  sach  animals  to  run  at  large.    Applegaie  had  jndg- 

Thb  Stats,  ment  for  the  amount  of  damage  proved,  to-wit,  50  dollars. 

The  defendant  insists  that  the  mare  of  plaintiff  was  by 
him  wrongfully  suffered  to  run  at  large,  and  on  defendants' 
road,  and  therefore  he  had  no  right  to  maintain  this  suit. 
^  This  is  the  point  in  the  case;  and  we  have  already  passed 
upon  it  at  this  term,  in  the  case  of  the  Indianapolis  and 
Oindnnati  Railroad  Companp  v.  Townsend  (1). 

Per  Curiam^ — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 
R.  Crawfordy  for  the  appellants  (2). 
X  D.  FergusoUj  for  the  appellee. 

(1)  Ante,  SB, 

(3)  Mr.  Crawford  dted  the  following  cases : 

The  mare  was  wrongftillj  on  the  defendants'  road,  and  the  plaintiff  was  a 
wrongdoer  bj  toming  her  there.  77k<  Lafiufette,  frc,,  RaSroad  Co.  r,  Shriner, 
6  Ind.  B.  145.— An/rMuf  T.  Skinner,  19  Penn.  B.  S98. — Tidmadffe  T.  Ren.  and 
Sar.  BaOr.  Co.  IS  Barb.  390.— J^rvoib  y.  N.  Y.  and  Erie  RaOr.  Co.  19  id.  364. 
^-Vandigrift  t.  Rediker,  S  Zabr.  185.— iiinvra  Brandi  Railroad  t.  GHmee,  13 
HI.  B.  585.  If  it  appeared  from  the  eyidence  that  no  negligence  on  the  part 
of  the  defendants  caosed  the  ii^jnry,  or  that  the  negligence  of  the  plaintiff 
caused  it,  or  oontribnted  to  produce  it,  he  shonld  not  haye  reooyered.  Haw- 
kin*  y.  Cooper,  34  E.  C  L.  886.— iSifl  y.  Brown,  38  id.  S45.— Bramf  y.  Troy 
and  Sdien.  RaUr.  Co.  8  Baib.  368. 

Ifr.  Crawjbrd  contended  that  the  case  was  not  goyemed  by  the  statute  of 
March  \,  1853. 


McCoLE  and  Another  v.  The  State  on  the  relation  of 

Chipman. 

An  action  upon  a  lecognixance  for  appearance  in  the  Circuit  Court  may  be 
brought  in  the  Common  Fleas,  if  the  amount  is  within  the  Jurisdiction.     ^ 

Where  a  justice  of  the  peaoe  has  oonunittod  a  defendant  chaiged  wifli  a  baila- 
ble ofibnse,  for  iUlure  to  enter  into  reoogninnoe,  the  sheriff  may,  before  an 
indictment  is  found,  and  without  an  order  of  the  Court,  judge  or  cleric  fixing 
the  amount  of  bail  required,  accept  ball  in  the  amount  specified  in  tiie  war- 
taat  of  commitment. 
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Govt  win  not  examine  a  question  upon  tfie  raflSdencj  of  eridMioe,    Not.  Tenn, 
where  the  biU  of  exceptions  purports  to  contain  only  "the  substance  of  all        1857. 
the  eridence  introdnced."  


McCoLB 


APPEAL  from  the  Bamtiton  Court  of  Common  Pleas.  Xm  Statb. 

Hanna,  J.^ — This  was  an  action  on  a  recognizance  taken  Tueaday, 
by  the  sheriff— one  Jesse  Hi  Willis  being  in  his  custody  by  ^^'^^'ory  5. 
virtue  of  what  is  called  in  the  record  a  commitment  from 
a  justice  of  the  peace,  for  failiog  to  find  security  in  the 
sum  of  500  doUars,  for  his  appearance  in  the  Circuit  Court 
to  answer  to  a  chai^  of  larceny.  There  was  judgment 
for  500  dollars,  the  amount  of  the  recognizance. 

By  a  demurrer  to  the  complaint,  the  question  is  pre- 
sented, whether  this  suit  can  be  maintained  in  the  Com- 
mon Pleas  Court.  It  is  contended  by  the  appellants  that 
the  exclusive  jurisdiction  is  in  the  Circuit  Court,  in  actions 
upon  a  recognizance  for  appearance  in  that  Court;  and  we 
are  referred  to  §  48,  p.  366,  2  B.  S.  1852.  That  section 
reads  as  follows: 

^The  prosecuting  attorney  may,  at  any  time  after  the 
adjournment  of  the  Court,  proceed  by  action  against  the 
bail  upon  the  recognizance.  Such  action  shall  be  governed 
by  the  rules  of  civil  pleading  so  far  as  applicable." 

In  the  act  providing  for  the  organization  of  Circuit 
Courts,  we  do  not  find  any  provision  giving  exclusive 
jurisdiction  to  that  Court,  in  suits  of  this  character.  Sec* 
tion  11  of  the  act  establishing  Courts  of  Common  Pleas, 
gives  to  that  Court,  in  civil  cases,  ^^  concurrent  jurisdiction 
with  the  Circuit  Court,  when  the  sum  due  or  demanded, 
or  the  damages  claimed,  shall  not'  exceed  one  thousand 
dollars."  It  is  insisted  that  this  gives  jurisdiction  to  that 
Court.  We  do  not  perceive  the  distinction,  if  any  exists, 
between  this  and  any  other  action  for  the  recovery  of  a 
sum  of  money,  so  far  as  the  question  of  jurisdiction  of  the 
Court  is  concemedi 

The  next  point  is,  that,  at  the  time  the  sheriff  took  the 
reoc^nizan6e,  there  being  no  indictment  found,  no  order  of 
a  judge,  or  of  the  derk  of  the  Court,  fixing  the  amount  of 
bail  required,  the  sheriff  had  no  power  or  authority  to  take 
and  approve  such  recognizance.    This  question  is,  in  effect. 


B2  CABES  IN  THE  SUPREME  COURT 

No?.  Term,  presented  by  the  various  pleadings  in  the  form  of  answers, 
^^''  replies  and  demurrers.  The  appellants  say  that  "to  give 
MoCoLB  the  sheriff  authority  to  take  bail,  there  must  be  an  indict- 
Thx  Statb.  ment  found,  and  an  order  of  a^  Court,  judge,  or  clerk,  spe- 
cifying the  amount  of  bail  required ;"  and  they  refer  us  to 
the  statute  upon  the  subject  of  arrest  and  recognizance. 
3  R,  S.  p.  364.     Section  41  of  that  act  is  as  follows: 

"  When  any  person  is  committed  for  want  of  bail,  and 
the  amount  of  bail  is  specified  in  the'  warrant  of  commit- 
ment, the  sheriff  may  take  the  recognizance  and  approve 
the  baiL" 

The  ninth  section  of  the  act  prescribing  the  powers  and 
duties  of  justices  in  state  prosecutions,  gives  a  justice  the 
power  to  require  of  a  defendant  a  recognizance  in  a  sum 
to  be  fixed  by  such  justice,  for  appearance  in  the  Circuit 
Court,  to  answer  to  a  charge  of  a  felony.  The  thirtieth 
section  gives  the  justice  the  power  to  "commit  such  de- 
fendant to  the  county  jail,  until  discharged  by  due  course 
of  law,"  upon  failure  to  enter  into  recognizance  as  required. 
One  of  the  modes  of  being  discharged  by  due  course  of 
law,  we  think,  is  to  give  bail,  to  be  approved  by  the  sheriff^ 
in  Buch  sum  as  may  be  specified  in  the  warrant  of  commit- 
ment  We  believe  the  letter  of  the  statute  gives  the  sheriff 
this  power;  and  if  it  did  not,  the  whole  spirit  of  our  laws 
favors  the  right  of  the  citizen  to  liberty.  If  charged  with 
a  bailable  offense,  he  has  that  right,  at  the  earliest  mo- 
ment he  can  furnish  reasonable  bail ;  and  we  know  of  no 
legal  mode  of  availing  himself  of  that  right  at  an  earlier 
moment  than  to  have  the  privilege  of  giving  bail  to  the 
acceptance  of  the  officer  who  may  have  him  in  custody, 
without  waiting  until  an  indictment  may  be  found,  or  the 
order  of  a  superior  judge  procured. 

The  last  point  made  is,  that  the  evidence  is  insufficient 
to  warrant  the  judgment.  There  is  nothing  before  us  upon 
which  we  can  determine  that  question.  It  is  true,  there  is 
a  long  bill  of  exceptions  which  professes  to  cdntain  "the 
substance  of  all  the  evidence  introduced  upon  the  trial  of 
said  case."  The  30th  rule  of  this  Court  requires  that  in  a 
biU  of  exceptions  purporting  to  set  out  the  evidence,  the 
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words  "this  was  all  the  evidence  given  in  the  cause,"  are  ^o^-  Term, 
to  be  regarded  as  technical,  and  indispensable  to  repel       ^^'» 
the  presumption  of  other  evidence.     The  decisions  of  this      Ttlbb 
Conrt  are  in  conformity  with  that  rule,  in  cases  tried  since  Wilxutsom. 
its  adoption  (1). 

JPer  Curiam, — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

W.  Garvefj  for  the  appellants. 

D.  C.  Chipmanj  for  the  state. 

(I)  See  JarvU  y.  Strong,  8  Ind.  B.  384;  CvUy  v.  Imeil,  id.  456;  The  New 
AlUmf,  4re.  Co,  t.  CaUow,  id.  473,  on  petition  for  a  rehearing;  Nutter  r.  The 
State,  9  id.  178;  The  Jefferaonville  Railroad  Co.  t.  Butler,  id.  SOS;  The  State  t. 
Swarts,  id.  221 ;  Mianfy  y.  Huhbard,  id.  230. 


Tyler  and  Another  r.  Wilkinson  and  Others.  I^JJ  ^ 

APPEAL  from  the  Jennings  Circuit  Court.  Tuesday, 

Per  Ouriam. — Separate  demurrers  to  complaint  by  de-  ''""**^^  *• 
fendants  below.    Demurrer  of  Wilkinson  sustained.   Judg- 
ment on  said  demurrer  for  said  defendant 

No  exception  was  taken  to  the  ruling  of  the  Court 
There  is  no  question  before  this  Court,  as  we  have  several 
times  decided  (1). 

The  judgment  is  affirmed  with  costs. 

J,  W.  Robinson  and  J.  W.  Gordon^  iot  the  appellants. 

J31  C.  Newcomb  and  X  S.  Harvey,  for  the  appellees. 

(1)  See  Jolly  y.  The  Terre  Haute  Drawbridge  Co.,  and  cases  cited,  9  Ind.  B. 
417. 
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Not.  Tcnn, 

^™''*  Henderson  v.  Burch. 


yAXBIBUB 


LoTi.  ERROR  to  the  Greene  Circuit  Court 

^    ,  Per  Ouriam. — This  case  has  been  on  file  since  Decern^ 

Janiiary  5.       bcT  10, 1849.    The  record  is  not  accompanied  by  any  brief. 
For  that  reason,  if  any  errors  exist,  they  are  presumed  to 
be  waived,  under  the  28th  rule  of  this  Court. 
The  judgment  is  affirmed  with  costs. 
X  &  Watts,  for  the  plaintiff 
L  Blackfordj  for  the  defendant. 
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Vandibur  v.  Love. 

Suit  by  the  yendee  of  an  execation-defendazit  against  a  constable,  for  the  re- 
ooyeiy  of  personal  property.  On  service  of  summons  in  the  original  smt, 
the  defimdant  told  the  constable  to  tell  the  plaintiff,  or  the  justice,  to  set  off 
Mb  property,  and  if  he  had  more  than  800  dollars'  worth,  the  plaintifF  might 
recover  his  debt.  After  execution  had  issned,  defendant  sold  the  property. 
He  was  a  resident  honseholder,  and  his  property,  indnding  that  sold,  waa 
worth  less  than  300  dollars.  After  the  sale,  execution  was  levied  npon  the 
property  in  the  hands  of  the  vendee.  Defendant  then  claimed  it  as  exempt 
from  execution  under  the  statute  of  185S.  The  execution  was  issued  four 
months  before  it  was  levied. 

Held,  1.  That  whilst  the  execution  was  in  the  hands  of  the  officer,  and  the 
property  in  the  hands  of  the  execution-defendant,  the  writ  was  a  lien  upon 
his  personal  property  in  the  county,  and  as  owner  he  might  claim  it  aa 
exempt;  nor  did  his  sale  of  the  property  divest  the  lien. 

8.  That  the  execution-plaintiff  and  the  officer  had  notice  of  the  intention  of 
the  execution-defendant  to  claim  the  benefit  of  the  exemption  law;  that  the 
fiulure  to  levy  the  execution  for  four  months  after  it  issued,  was  to  some  ex> 
tent  an  acquiescence  in  the  justness  of  the  daim,  which,  coupled  with  the 
&ct  that  the  defendant  did  not  possess  300  dollars'  worth  of  property,  gave 
him  the  right  to  perfect  his  daim  after  levy,  for  tiie  benefit  of  his  vendee. 

Monday,  APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

Jamttny  II.  Hanna,  J. — This  was  an  action  by  the  appellee  against 

the  appellant  for  the  recovery  of  the  possession  of  personal 

property. 
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The  case  was  submitted  to  the  Court  npon  an  agreed  ^o^*  '^«™* 
statement  of  facts,  in  substance  as  follows:   On  the  Slst  of      ^^^* 
Marcki  1866,  Bffrd  Wi  Burk  obtained  a  judgment  against    Vaxdibuk 
one  Jesse  Myers  before  a  justice  of  Decakur  county.    On       lovs. 
the  12th  of  Aprils  1866,  execution  issued,    liters  then 
owned  the  property  in  dispute,  which  was  worth  70  dollars. 
On  the  10th  of  My^  1866,  he  sold  said  property  to  another 
person,  who,  on  the  13th  of  the  same  month,  sold  the  pro* 
perty  to  Love.     Vandibur^  as  constable,  levied  said  execu* 
tion  on  said  property  on  the  14th  of  August^  1866.    Myers^ 
during  all  that  time,  was  a  resident  householder  of  said 
county,  and  his  property  of  less  value  than  300  dollars, 
including  this  property,  and  he  had  not,  prior  to  its  sale 
by  him,  claimed  such  property  as  exempt  firom  sale  on 
execution,  except,  <<  that  he  told  the  constaUe  who  served 
the  summons  in  the  original  suit,  at  the  time  of  such  ser- 
vice, to  tell  Burhf  at  the  justice,  to  set  off  his  property,  and 
if  he  had  more  than  300  dollars,  he  could  get  his  debt" 
He  claimed  it  as  exempt  after  the  levy,  and  before  this  suit 
was  brought 

There  is  no  controversy  about  the  property  having  been 
subject  to  the  execution,  and  properly  levied  upon,  if  it 
was  not  exempt  under  the  act  to  exempt  property  firom  sale, 
&C.  2  B.  S«  p.  836.  Whilst  the  execution  was  in  the 
hands  of  the  officer,  and  the  property  in  the  hands  of  3fy- 
er«,  as  owner,  such  writ  was  a  lien  upon  his  personal  pro- 
perty in  the  county,  and  he  had  the  right  to  claim  it  as 
exempt  His  sale  of  such  property  did  not  divest  the  lien. 
Did  it  divest  hiin  of  his  right  to  claim  it  as  exempt  firom 
levy  and  sale?  But,  first,  did  he  make  the  proper  claim, 
if  any  was  necessary,  before  he  sold?  These  are  the  only 
questions  in  the  case. 

The  statute  in  force  is  as  follows:  *'  That  an  amount 
of  property  not  exceeding  in  value  300  dollars,  owned  by 
any  resident  householder,  shall  not  be  liable  to  sale  on  exe* 
cution,  or  any  other  final  process  of  a  Court,"  &c.  2  R.  S. 
p.  336,  §  1.  Sections  6,  6,  7,  and  8  of  the  same  act  pro* 
vide  for  the  appraisement  of  the  property  to  be  exempted. 
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Not.  Term,   and  for  the  return  of  a  schedule  thereof  with  such  execu- 

^^^'      tion,  by  the  officer.     The  9th  section  is. as  follows: 
Yandibub       "  If  any  execution-debtor  shall  claim  property  as  exempt- 
Love.       ed  by  virtue  of  this  act,  he  sh^  elect  whether  he  will  claim 
personal,  or  real  property,  or  both,  and  shall  designate  the 
property  so  claimed." 

The  remaining  sections  of  the  act  prescribe  the  duties  of 
the  officer  in  appraising,  setting  apart  and  seUing  property. 
It  is  insisted  by  the  appellant,  that  property  is  not  exempt 
until  a  claim  to  that  effect  is  made  by  the  proper  person; 
and  that  such  claim  cannot  be  made  until  after  levy.  On 
the  other  hand,  it  is  contended  that  the  exemption  is  for 
the  benefit  of  the  family,  and  where  there  is  less  than  300 
dollars  worth  of  property,  such  exemption  is  not  dependent 
upon  the  formality  of  a  claim.  We  are  referred  to  Mumdr 
love  V.  Burton^  1  Ind.  R.  39.  That  was  an  action  by  an 
execution-defendant  against  an  execution-plaintiff  and  the 
officer  who  had  the  writ,  for  property  levied  on.  The  pro- 
perty had  been  iradulently  transferred  after  the  rendition 
of  judgment,  and  before  the  execution  issued,  and  the  de- 
fendant disclaimed  titie  at  the  time  of  levy.  After  levy, 
he  claimed  it  as  exempt  under  the  act  exempting  125  dol- 
lars' worth  of  property.  The  real  question  presented  in 
the  case  was  as  to  whether,  under  the  circumstances,  the 
execution-defendant  could  sue;  but  the  following  language 
is  used  by  the  Court:  "  The  circumstance  that  125  dol- 
lars'  worth  of  this  property,  had  it  not  been  conveyed  away, 
might  have  been  retained  by  the  grantor  as  exempt  from 
execution,  cannot,  we  think,  alter  the  case.  The  posses- 
sor of  such  exempted  property  may,  we  suppose,  sell  it. 
If  he  do  so,  and  it  be  subsequently  levied  on  for  his  debt, 
the  purchaser  may  probably  reclaim  it  from  under  the  exe* 
cution,  but  we  do  not  see  where  the  seller  could  find  title 
on  which  to  rest  a  suit."  It  is  argued  that  the  authority 
above  quoted  establishes,  first,  the  absolate  exemption  of 
the  property  without  its  having  been  specifically  designated 
or  set  off,  and,  secondly,  that  the  property  in  the  hands  of 
the  purchaser  was  exempt  in  the  same  maimer  it  would 
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have  been  in  the  hands  of  the  execution-defendant.     What-   N^^-  Term, 
ever  may  be  the  effect  of  the  language  used,  it  is  evident       ^^^» 
that  it  is  only  incidental  to  the  main  question  refeired  to    Vambibdb 
in  the  last  sentence — ^the  right  of  tne  seller  to  maintain  an       Loyb. 
action.     The  statute  then  in  force  somewhat  differs  from 
our  present  exemption  law.     It  is  as  follows:    "  That  any 
householder  of  the  state  of  Bidiana  may  save,  reserve,  se- 
lect or  exempt  from  execution,  personal  property  to  the 
amount  of  125  dollars."     It  is  urged  that  that  act  did  not 
as  specially  as  the  present  statute,  require  the  person  in 
whose  behalf  the  exemption  was  claimed,  to  be  the  owner 
of  the  property;  and,  therefore,  if  a  purchaser  of  such  pro- 
perty, under  the  former  statute,  could  make  the  claim,  that 
it  cannot  be  done  under  this  act. 

We  think  that  the  facts  and  circumstances  admitted  to 
have  existed  in  this  case,  show  that  the  execution-plaintiff 
and  the  officer  had  notice  of  the  intention  of  the  execution- 
defendant  to  claim  the  benefit  of  the  exemption  law.  The 
failure  to  act  upon  the  execution  from  the  I2th  of  April 
until  the  14th  of  August  was,  to  a  certain  extent,  an  acqui- 
escence in  the  justness  of  such  claim,  and,  together  with 
the  admitted  fact  that  he  did  not  during  such  time  possess 
300  dollars  worth  of  property,  gave  such  defendant  the 
right,  when  the  property  was  so  levied  upon,  to  perfect  his 
claim  for  the  benefit  of  his  vendee. 

Per  Curiam, — The  judgment  is  affirmed  with  1  per  cent, 
damages  and  costs* 

X  Gavin  and  J.  R.  Caverdittj  for  the  appellant  (1). 

B.  W.  Wilson  and  O.  B.  Hbrd,  for  the  appellee  (2). 

(1)  Connsel  for  the  appellant  dted  the  following  aathorities : 

The  execution-defendant  had  a  right  to  sell  the  property,  and  his  yendce 
took  it  sabject  to  the  lien  of  the  execution.  Payne  y.  Drewe,  4  East,  529. — 
MeCaU  ▼.  Trevor,  and  note,  4  Blackf.  496. 

If  a  jndgmcnt-debtor  transfer  his  property  with  intent  to  defraad  his  credit- 
on,  and  when  the  officer  comes  to  leyy,  disclaims  ownership,  he  cannot  after- 
wards claim  his  exemption :  because  the  sale  is  a  valid  one  between  the  vendor 
and  tiie  vendee,  and  the  former  has  no  interest  in  the  property.  MnoMBove  v. 
Bwton,  1  Ind.  B.  89. 

(2)  Counsel  for  the  appellee  dted  two  cases  taken  from  a  digest^  which  thej 
did  not  rely  upon,  not  having  the  books  to  verify  them.    They  are  as  follows: 

Where  a  sale  is  made  by  virtue  of  legal  process,  it  is  a  forced  sale.    The 
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Not.  Term,    homealMd  UNveforo,  which  the  oonadtetioii  CKempto  from  *'lbrc«d  sale,"  caa 
1857.       no^  he  sold  hy  legal  piooess,  not  eren  if  hiubend  and  wiii»  haTe  consented,  in 

^ a  deed  of  mortgage,  that  the  same  may  he  sold  on  the  non-payment  of  the 

^'™      money  due.    It  is  an  immnnity^nferted  hy  the  consdtation,  and  can  not  be 
Turn  Stats,   renounced.    iSoMi^ifon  r.  WHUamBom^  6  Texas  B.  lOS. 

The  head  of  the  fiunfly,  if  a  married  man,  with  the  assent  of  his  wife,  may, 
in  ^  form  prescribed,  make  an  absolute  sale  of  the  homestead.  Id.  13  U. 
S.  Dig.  p.  819,  H  ^>  ^^' 

Where  the  defisndant  in  the  execnlion  has  tmt  one  fium-hone,  mnle,  or  yoke 
of  oxen,  it  is  not  necessary  Aat  he  should  select^  or  set  apart  snch  hone,  male» 
or  yoke  of  oxen.  When  he  has  sereral  he  has  the  right  of  selection.  The 
State  T.  Haagcard,  1  Humph.  390. 

The  defendant  may  waiTe  the  benefit  of  the  act;  the  fact  howerer  will  not 
bo  presumed,  but  must  be  prored  by  the  officer  indicted  for  Tiolating  die  act. 
Id.  4  U.  8.  Dig.  p.  703,  H  ^^O,  391. 
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Collier  and  Others  v.  The  State,  on  the  relation  of 

Lewis. 

Action  against  a  sheriff  and  his  sureties,  on  his  official  bond.  Breach,  failure 
to  doIlTer  an  execution  to  his  successor,  or  to  return  it,  &c.  The  action  ac- 
crued under  the  statute  of  1849,  but  was  brought  under  that  of  1853.  Bddf 
that  the  amount  of  the  recovery  was  govemM  by  the  statute  of  1852;  and 
that  the  defendants  might  gire  eyidenoe  of  the  insolvency  of  the  execution- 
defendant,  for  tiie  purpose  of  showing  the  amount  that  the  sheriff  might  pro- 
bably hare  collected. 

Monday,  APPEAL  from  the  Pwtnam  Circuit  Court 

anuary  .  Hanna,  J. — This  action  was  commenced  on  the  7th  of 
JwnSy  1853,  against  Collier  and  his  securities,  on  his  official 
bond  as  sheriff  of  Putnam  county. 

The  breach  assigned  is,  that  LewiSj  the  relator,  having 
recovered  a  judgment  against  one  Dicken^  sued  out  an 
execution  thereon,  dated  December  12, 1851,  and  delivered 
it  to  Collier^  who  continued  to  be  such  sheriff  until  OcUh> 
ber^  1852;  that  he  failed  to  deliver  the  execution  to  his  suc- 
cessor in  office,  or  to  return  it  to  the  clerk's  office  from 
whence  it  issued,  at  the  expiration  of  one  year  from  its 
date. 
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A  demturer  to  the  complaint  was  overruled,  and  that   K6t.  Tenn, 
ruling  is  assigned  for  error;  but  as  no  exception  was  taken       ^"^^' 
to  the  ruling  of  the  CJourt  on  the  demurrer,  there  is  nothing     Collibb 
before  ns  on  that  point.     The  same  point  was  raised  by  Tkb  State. 
the  defendants  in  another  form.     It  arose  upon  the  offer  to 
prove  that  the  execution-defendant  was  notoriously  insol- 
vent; and  upon  the  proof  that  search  for  property  had  been 
made,  and  none  found. 

This  suit  was  not  brought  until  after  the  statute  of  1852 
was  in  force,  which  differs  from  that  of  1849,  under  which 
the  liability  to  the  suit  was  incurred.  That  of  18S2  is  as 
follows:  '^  If  any  sheriff  shall  neglect  or  refuse  to  return 
any  execution,  as  required  by  law,  or  shall  make  a  false 
return  thereon,  he  shall  be  amerced  in  such  amount  as  he 
might  and  should  have  levied  by  virtue  of  the  execution.'' 
This  act,  we  think,  controls  the  manner  of  the  prosecution, 
and  the  amount  to  be  recovered.  Such  portions  of  the  law 
of  1849  as  were  inconsistent  with  that  of  1852  are  repealed 
by  §  802  of  the  latter  act.  2  R.  S.  p.  224.  Section  803  is 
as  follows :  ^  All  rights  of  action  secured  by.  existing  laws, 
may  be  {irosecuted  in  the  manner  provided  in  this  act." 

We  think  that  although  the  plaintiff^s  right  of  action 
accrued  under  the  act  of  1849,  the  amount  of  his  recovery 
is  governed  by  that  of  1852;  and  the  defendants  should 
have  been  permitted  to  give  evidence  of  the  insolvency  of 
the  execution-defendant,  for  the  purpose  of  showing  the 
amount  that  the  sheriff  might  probably  have  collected  on 
the  execution. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  Sec. 

X  A*  MaUon^  for  the  appellants. 

C  C  Nave^  for  the  state. 
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Not.  Tenn, 

1857. 

Piatt 

T. 

Dawbs. 
January  13. 


Turner  v.  The  State. 

APPEAL  from  the  Spencer  Court  of  Common  Pleas. 

Per  Curiam. — This  is  a  prosecution  for  selling  intoxi- 
cating liquors  under  the  statute  of  1855.  Motion  to  quash 
information  oyemiled.    Defendant  fined. 

For  the  reasons  given  in  the  case  of  O Daily  v.  The 
StaiCy  at  this  term,  the  judgment  is  reversed  (1). 

W.  C.  MoreaUy  for  the  appellant. 

D.  C.  Chipmanj  for  the  state. 


(1)  9  Ind.  B.  494. 


•  ••  * 


Wedne$daif, 
January  13. 


Piatt  v.  Dawes. 

Snit  bjr  a  gnftidiaii  of  minor  hein  agaixut  a  lessee  of  the  adminutrfttor  for  die 
use  and  occupation  of  a  certain  shop.  The  defendant  set  np  his  lease,  tfae 
validltj  of  which  the  plaintiff  denied.  The  defendant  introdnced  as  eri* 
dence  an  order  of  Court  authorizing  a  sale  of  the  rents  and  profits  for  tfae 
payment  of  debts,  and  a  seeond  order,  confirming  the  administrator's  report 
of  the  leasing  of  the  property.  He  then  offered  the  lease  in  eTideace,  bat  it 
was  excluded.  It  was  contended  that  if  the  orders  were  all  the  proceedings 
authorizing  the  lease,  it  was  inadmissible;  and  if  they  were  not,  all  the  pro- 
ceedlDgs  should  have  been  introduced.  Hdd,  that  a  party  may  prore  the 
fects  in  his  case  in  the  order  whidi  he  may  prefer;  that  it  cannot  be  pre- 
sumed that  if  the  lease  had  been  introduced,  the  defendant  would  have  rested 
his  case  upon  it  and  the  orders;  but  that,  on  the  contrair,  it  must  be  pre- 
sumed that  the  proper  proceedings  had  preceded  the  order  of  confirmation. 

The  statute  of  1843  authorized  administrators  to  lease  real  property  for  the 
payment  of  debts,  where  adYsrsary  proceedings  were  had,  at  least  to  the  ex- 
tent of  making  those  interested  in  the  land  parties,  and  giving  them  notice. 
Where  such  proceedings  were  not  had  the  leasing  is  of  no  yalidity. 

APPEAL  from  the  Marshall  Court  of  Common  Pleas. 

Hanna,  J. — The  facts,  as  shown  by  the  record,  are  as 
follows:  Elizabeth  Dawes^  as  gnrdian  of  her  minor  child- 
ren, heirs  of  Frank  Dawes^  deceased,  brought  suit  for  use 
and  occupation  of  a  certain  shop,  against  Piatt^  and  alleges 
that  deceased  was  the  owner  and  died  possessed  of  the 
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premises  described;  that  said  heirs  were  in  possession  there-   Nov-  Tenn, 
of  until  Piatt  entered  as  tenant,  &c.    Piatt  admitted  the       •^""' 
occupation,  but  denied  the  right  of  said  Elizabeth  to  reco-       Fiatt 
ver  the  rents,  and  set  up  that  he  held  under  a  lease  from      Dawbs. 
one  Pomeroy^  who  was  the  administrator  of  the  estate  of 
said  deceased,  and  who  executed  the  same  under  the  au-» 
thority  and  by  order  of  the  proper  Court.     To  this  it  was 
replied,  that  there  was  no  valid  lease;  that  the  execution 
of  a  lease  had  not  been  authorized;  and  denials.     Upon 
the  trial,  the  plaintiff  proved  that  deceased  died  in  pos- 
session of  the  shop;  that  his  heirs  had  possession  thereof 
until  defendant  entered;  and  proved  the  reasonable  value 
of  the  rents.     The  defendant  thereupon  introduced  as  evi* 
dence  certain  orders,  made  by  the  Ck)urt,  in  the  estate  of 
said  decedent,  as  follows: 

Of  Avgust  term,  1852.  ^  Now  comes  the  administrator 
and  C.  IL  Reeve^  on  behalf  of  himself  and  other  creditors, 
and  it  appearing  that  there  are  debts  that  are  not  paid  or 
any  part  thereof,  and  some  debts  that  have  been  paid  in 
full,  and  that  there  are  no  personal  assets  to  pay  with,  on 
motion  it  is  ordered  by  the  Court,  on  due  inquiry  mLie, 
that  said  administrator  proceed  to  advertise  and  offer  for 
sale,  for  one-third  cash  down,  and  the  balance  in  three  and 
six  months,  the  rents  and  profits  of  the  wagon-shop  on  lot 
45  in  Plymouth^  and  the  blacksmith-shop  over  the  river  in 
PlynunUh,^^  &c. 

And  also  the  following:  *^  Now  comes  William  G.  Pome' 
roffj  the  administrator,  and  files  a  report  of  the  leasing  of  a 
certain  shop  belonging  to  said  estate,  in  these  words  (here 
insert),  and  moves  for  confirmation,  and  after  full  inspec- 
tion had,  said  report  is  by  the  Court  approved  and  con- 
firmed." 

The  biU  of  exceptions  then  states  that  the  defendant 
offered  to  introduce  the  lease  referred  to  in  the  above  order, 
to  the  introduction  of  which  objection  was  made  and  the 
objection  sustained.  This  raises  the  question  to  be  con- 
sidered. 

It  is  insisted  by  the  appellant  that  the  orders  of  the 
Court  above  quoted,  are  Hot  void,  and  can  not  therefore  be 
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Nor.  Tem,   attacked  collaterally.     This  is  controverted;  and  it  is  also 

^^^-      said  that  the  lease  ought  not  to  have  been  given  in  evi- 

BiDDLB      dence,  if  those  orders  were  all  the  proceedings  authorizing 

WiLLABD.    the  making  thereof,  and  if  they  were  not  all  the  records, 

that  all  of  the  records  pertaining  to  the  matter  should  have 

been  introduced.     We  have  heretofore  decided  that  a  party 

has  a  right  to  prove  the  several  facts  in  his  case  in  the  or* 

der  which  he  may  prefer.    Hodden  v.  Johnson^  7  Ind.  R. 

394. — 4  Blackf.  174.    We  cannot  presume  that  if  the  lease 

had  been  admitted  in  evidence,  the  defendant  would  have 

stopped  there,  and  rested  his  case  upon  the  records  already 

produced;  but  we  must  presume,  so  far  as  any  presump* 

tion  arises  upon  the  point,  that  the  proper  proceedings  had 

preceded  the  order  confirming  the  report  of  leasing:    and 

therefore  it  was  error  to  refuse  the  evidence  offered. 

As  the  question  will  again  arise  upon  the  trial  below, 
we  might  add  that  the  statute  of  1843,  which  authorized 
an  administrator  to  lease  real  property  for  the  payment  of 
debts,  gave  such  power  in  instances  where  adversary  pro* 
ceedings  were  had,  at  least  to  the  extent  of  making  those 
interested  in  such  lands  parties,  giving  them  notice,  &c. 
If  no  such  proceedings  were  had  in  this  case,  the  leasing 
Tvas  of  no  validity. 

Per  Omriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

H.  C.  Newcomb  and  J.  S.  Harvey,  for  the  appellant. 

J.  W.  Chapnum  and  J.  B.  Merritcether^  for  the  appellee. 


«  ■ » ■ . 


BiDDLE    V*    WiLLARD,    GrOVCmor. 

There  axe  two  tenns  known  to  the  constitution  and  statates  of  this  state;  for 
which  the  ofSce  of  judge  of  the  Supreme  Court  may  be  held:  1.  A  term 
by  election,  of  six  years.  2.  A  teim  by  appointment,  for  the  time  interven- 
ing between  the  appointment  and  the  qualification  of  the  person  elected  at 
the  general  election  next  succeeding  the  appointment 

Sndi  judges  must  be  elected,  1.  Where  diere  is  an  existing  yacancy.    a. 
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Wliere  «i  appointee  Is  oocnpying  the  office.    8.  Where  the  term  for  which    Not.  Tenn, 
an  incumbent  was  elected  will  expira  before  another  election.  1857. 

To  constitute  a  complete  and  operatiye  resignation,  there  mnst  be  an  intention  — ~ 

to  relinqnish  a  portion  of  the  tenn  of  the  office,  accompanied  by  the  act  of  ^ 

relinqnishment  Wiilaxd. 

A  prospectiye  resignadon  nuty  be  withdrawn  at  any  time  before  it  is  accepted; 
and  after  it  is  accepted,  it  may  be  withdrawn  by  the  consent  of  the  authority 
accepting,  where  no  new  rights  have  intervened. 

Sncfa  a  resignation  creates  no  necessity  ibr  an  election. 

The  duty  of  the  Goyemor,  npon  receiring  a  resignation  creadng  a  vacancy  in 
a  jndidal  office,  is  to  appoint  a  successor;  this  is  the  only  notice  ho  is  re- 
quired to  give  of  the  existence  of  the  vacancy. 

And  should  the  Governor  conmiunicate  a  knowledge  of  sudi  resignation  to  the 
public,  the  communication  wonld  not  be  such  legal  notice  of  the  fact,  as  to 
make  it  the  duty  of  the  clerks  of  the  several  counties  to  give  notice  of  an 
election. 

APPEAL  from  the  Marion  Circuit  Court.  Friday, 

Perkins,  J. — Application  for  a  mandamas.  The  com-  *"'*"^ 
plaint  is  by  Horace  P.  Biddlle;  and  it  states,  that  at  the 
October  election  in  1852,  WUKam  Z.  Stuart  was  elected  a 
judge  of  the  Supreme  Court,  for  the  first  district,  in  the 
state  of  AdianOj  for  the  term  of  six  years  from  the  3d  day 
of  Jamuxryy  1853,  and  was  commissioned;  that  he  duly 
qualified  and  entered  upon  the  duties  of  his  office;  that  on 
the  4th  day  of  Augusty  1857,  he  conmiunicated  to  the  Gov- 
ernor of  the  state  his  resignation  of  said  office,  in  the  fol- 
lowing  terms: 

«  Bon.  A.  P.  WiUardj  Chvemor: 

^  Dear  Sir: — I  hereby  resign  the  office  of  judge  of  the 
Supreme  Court,  to  take  eSkct  on  the  first  Mmdap  of  Jan« 
uary  next,  (1858). 

^  Congenial  as  are  the  duties  of  the  office — ^more  so  than 
any  other  in  the  gift  of  the  people — ^my  private  aJEedrs  con- 
strain me  to  resume  the  practice,  l^he  resignation  takes 
effect  at  a  future  day,  that  there  may  be  no  inconvenience 
to  the  public  service,  and  ample  time  for  the  selection  of  a 


^  Permit  me  to  embrace  the  occasion  to  tender  to  the 
people  of  iidiana  my  heartfelt  acknowledgments  for  the 
honor  I  have  received  at  their  hands.  Very  respectfcdly 
your  oVt  servant,  W.  Z.  STUART. 

<"  Id^oMport^  August  4, 1857." 
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Nov.  Term,       The  complaint  farther  states,  that  at  the  general  election 

^^^*^'      in  October^  1857,  Horace  P.  Biddle  was  elected  a  judge  of 

BiDDLB     the  Supreme  Court,  as  the  successor  of  Judge  Stuaft,  hav- 

WiLLAHD.    ing  received  about  25,000  votes,  and  more  than  20,000  of 

a  majority;  that  he  had  demanded  a  commission,  &c.,  and 

that  it  had  been  refused. 

In  the  Circuit  Court,  a  demurrer  to  the  complaint  was 
sustained,  and  a  mandamus  refused.  Appeal  to  this 
Court. 

Somewhat  of  a  wide  range  was  taken  in  the  argument 
of  this  case,  but  its  merits  seem  to  us  to  lie  in  a  narrow 
compass. 

There  are  two  terms  known  to  the  constitution  and  statr 
utes  of  the  state,  for  which  the  office  of  judge  of  the  Su- 
preme Court  may  be  held,  viz.: 

1.  A  term  by  election,  of  six  years. 

2.  A  term  by  appointment,  for  the  time  intervening  be- 
tween the  appointment  and  the  qualification  of  the  person 
elected  at  the  general  election  next  succeeding  the  appoint- 

*  ment. 

We  quote  the  constitution  and  statute  establishing  this 
proposition.  Sections  1  and  16,  art  7,  of  the  constitution 
read: 

<^  The  Supreme  Court  shall  consist  of  not  less  than  three, 
nor  more  than  five  judges;  a  majority  of  whom  shall  form 
a  quorum.  They  shall  hold  their  offices  for  six  years,  if 
they  so  long  behave  welL" 

^^  No  person  elected  to  any  judicial  office,  shall,  during 
the  term  for  which  he  shall  have  been  elected,  be  eligible 
to  any  office  of  trust  or  profit,  under  the  state,  other  than 
a  judicial  office.^' 

Article  5,  §  18,  runs  thus: 

^^  When  dviAng  the  recess  of  the  general  assembly,  a  va- 
cancy  shall  happen  in  any  office,  the  appointment  to  which 
is  vested  in  the  general  assembly;  or  when,  at  any  time,  a 
vacancy  shall  have  occunred  in  any  other  state  office  or  in 
the  office  of  judge  of  any  Court,  the  Governor  shall  fill 
such  vacancy  by  appointment,  which  shall  expire  when  a 
"     successor  shall  have  been  elected  and  qualified." 
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So  far,  the  constitution*     Turning  to  the  statutes,  we   ^ov.  Term, 
find  section  1  of  the  general  election  law  providing  that,       ^^'' 
^  A  general  election  shall  be  held  annually  on  the  second      Biddub 
7\tesday  in  October^  at  which  all  existing  vacancies  in    Wzllabd. 
office,  and  all  offices,  the  terms  of  which  will  expire  before 
the  next  general  election  thereafter,  shall  be  filled,  unless 
otherwise  provided  by  law." 

And  section  2  requires  that— - 

"  The  clerk  of  the  Circuit  Court  shall,  at  least  twenty 
days  before  such  election,  certify  to  the  sheriff,  &c.,  what 
officers  are  to  be  elected,  and  that  such  sheriff  shall  give 
*    •    *  notice,"  &c.  (1). 

The  provisions  of  the  constitution  and  statutes  we  have 
quoted,  it  will  be  seen,  not  only  establish  the  proposition 
we  have  above  asserted,  but  they  do  more;  they  specify 
the  cases  in  which  judges  shall  be  elected  at  the  general 
October  election. 

The  following  are  beyond  doubt  such  cases: 

1.  Where  there  is  an  existing  vacancy.  . 

2.  Where  an  appointee  is  occupying  the  office.     And, 

3.  Where  the  term  for  which  an  incumbent  was  elected 
wiU  expire  before  another  election.  Neither  of  these  cases 
was  presented  at  the  last  October  election. 

There  was  no  existing  vacancy.  The  election  was  in 
October.  The  vacancy  did  not  occur  by  Judge  Stuarfs 
resignation  till  Jaimaary  following.  The  term  of  no  ap- 
pointee was  about  to  expire.  The  term  for  which  a  judge 
had  been  elected  was  not  about  to  expire. 

The  question,  then,  alone  remains,  was  there  any  other 
case  in  which,  under  the  constitution  and  statutes,  an  elec- 
tion was  to  be  held  for  a  judge  of  the  Supreme  Court,  at 
the  last  October  election?  and  if  so,  what  was  it?  For  it 
can  scarcely  be  necessary  to  remark  that  an  election  to  fill 
an  anticipated  vacancy,  could  not  be  valid  unless  author- 
ized by  law.    SBlackf.  158. 

It  is  contended  that  there  was,  or  may  have  been,  such 
a  case,  vizi,  where  a  judge,  before  the  election,  had  made 
a  prospective  resignation  to  take  effect  after  that,  and  be- 
fore the  next  succeeding  election. 
Vol. 
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Nor.  Term, 

1857. 

BiDDLB 

▼. 

WlLULBS. 


After  patient  reflection,  we  have  not  been  able  to  come 
to  such  a  conclusion. 

1.  The  case  does  not  fall  within  the  letter  of  the  consti- 
tution or  statutes  relative  to  elections;  it  does  not  embrace 
the  material  fact  of  the  expiration  of  the  term  of  office. 
The  elective  term  of  the  judicial  office  is,  by  the  constita- 
tion,  as  we  have  seen,  six  years;  for  that  period  the  suc- 
cessful candidate  at  an  election  is  chosen;  for  that  period 
he  is  disqualified  to  hold  any  political  office;  and  for  that 
period  he  has  a  right  to  bold  the  office  of  judge.  That 
term  of  six  years  cannot  expire  except  by  its  own  limita- 
tion. It  may  be  abandoned  by  the  incumbent.  It  may  be 
vacated  of  that  incumbent  by  the  act  of  Ood^  and  by  law 
a  new  term  may  be  made  to  then  begin;  but  the  term  it- 
self can  only  legally  expire  by  the  effiux  of  time.  If,  in 
the  case  of  a  prospective  resignation,  there  is  an  expiration 
of  any  term,  it  is  the  term  attempted  to  be  created  by  the 
resignation  itself.  But  such  a  term  is  not  known  to,  or 
contemplated  by,  the  constitution  or  statutes,  and  did  not 
in  law  exist,  in  this  case,  if  it  can  in  any.  This  will  ap- 
pear when  we  consider  what  a  resignation  is. 

2.  To  constitute  a  complete  and  operative  resignatiov, 
there  must  be  an  intention  to  relinquish  a  portion  of  the 
term  of  the  office,  accompanied  by  the  act  of  relinquish- 
ment. Webster  and  Richardson  define  the  words  resign 
and  resignation^  substantially  thus :  to  resign,  is  to  give 
back,  to  give  up,  in  a  formal  manner,  an  office;  and  resig- 
nation is  the  act  of  giving  it  up.  Bouvier  says,  resigna- 
tion is  the  act  of  an  officer  by  which  he  declines  his  office, 
and  renounces  the  further  right  to  use  it.     Ace.  WTiarton* 

Hence,  a  prospective  resignation  may,  in  point  of  law, 
amount  but  to  a  notice  of  intention  to  resign  at  a  future 
day,  or  a  proposition  to  so  resign;  and  for  the  reason  that 
it  is  not  accompanied  by  a  giving  up  of  the  office — posses- 
sion is  still  retained,  and  may  not  necessarily  be  surren- 
dered till  the  expiration  of  the  legal  term  of  the  office,  be- 
cause the  officer  may  recall  his  resignation — ^may  withdraw 
his  proposition  to  resign.  He  certainly  can  do  this  at  any 
time  before  it  is  accepted;  and  after  it  is  accepted,  he  may 
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make  the  withdrawal  by  the  conset  of  the  authority  accept-   Nov.  Term, 
log,  where  no  new  rights  have  intervened.     The  record  no       ^^^' 
where  shows  us,  in  this  case,  that  the  prospective  resigna-      Biddle 
tion  of  Judge  Stuart  was  ever  accepted;  and,  therefore,  it    Willabd. 
does  not  show  that  any  special  term,  not  known  to  the  law, 
was  created  by  it,  if  in  any  event  there  could  have  been, 
which  might  have  been  filled  at  the  October  election. 
3.  It  will  appear  beyond  doubt,  that  a  prospective  resig- 

* 

nation  does  not  create  a  case  for  an  election  in  October^  in 
contemplation  of  law,  when  we  consider  how  a  resigna- 
tion is  to  be  made,  and  the  course  that  is  to  be  afterward 
pursued  in  relation  to  it. 

Section  5,  chapter  19, 1  R.  S.  p.  223,  requires  the  resigna- 
tion of  a  judge  to  be  communicated  to  the  Grovemor,  and 
to  him  alone;  and  we  have  been  cited  to  no  law,  and  we 
know  of  none,  authorizing  the  Governor  to  communicate 
a  knowledge  of  such  resignation  to  any  one  else,  and  par- 
ticularly to  the  public  And  there  being  no  law  providing 
for  such  communication,  the  act  of  the  executive,  should 
he  make  it,  would  be  of  no  legal  effect — ^would  in  law,  be 
no  notice  of  the  fact,  any  more  than  the  unauthorized  re- 
cording of  an  instrument  in  writing  by  the  county  recorder 
in  his  office,  would  be  legal  notice  of  the  existence  of  such 
an  instrument.  But  the  duty  prescribed  to  the  Governor^ 
upon  the  reception  of  a  resignation  creating  a  vacancy  in 
a  judicial  office,  is,  to  fill  the  vacancy  by  the  appointment 
of  another  person  as  judge.  This  is  all  the  notice  he  is  re- 
quired to  give  of  the  existence  of  the  vacancy. 

Now,  can  it  be  believed  for  a  moment,  that  it  was  the 
intention  of  the  law  that  there  should  be  an  election  to  fill 
a  vacancy  of  which  the  electors  might  not,  necessarily, 
have  any  notice?  This  CJourt  certainly  should  not,  by  a 
strained  construction,  fix  upon  the  law-making  power  an 
intention  to  open  such  a  door  to  the  practice  of  trickery — 
to  thus  trifle  with  the  elective  franchise.  Such  was  not 
the  intention,  for  by  section  2  of  the  act  regulating  elec- 
tions, above  quoted,  it  is  made  the  duty  of  the  various 
county  officers  to  give  notice  to  the  public  of  all  the  offices 
to  be  filled  at  the  October  election;  and  how  could  they 
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Not.  Term,  give  such  notice  in  the  case  of  a  prospective  vacancy,  of 
^•0^*^'  which  they  themselves  were  not,  necessarily,  to  be  notified? 
BiDDUB  We  do  not  mean  to  say  that  their  omission  to  give  such 
WiLLAKD.  notice  in  a  case  where  by  law  [an  election  was  to  take 
place,  at  all  events,  would  vitiate  the  election.  We  need 
not  decide  as  to  that  point.  The  people  take  notice  of  the 
general  laws  of  the  state  —  of  the  legal  terms  of  their 
public  officers,  and  the  expiration  of  those  terms — of  the 
general  elections  to  fiU  them — of  the  occupancy,  by  a  pub- 
lic officer,  of  his  office  by  an  appointment,  and  the  time  of 
electing  his  successor;  and  such  notice  might  be  sufficient 
to  render  valid  an  election  in  such  cases.  But  in  the  case 
of  a  prospective  resignation  of  a  judge,  under  our  consti- 
tution and  laws,  the  people  have  not  even  this  description 
of  notice.  They  do  not,  necessarily,  know  anything  of 
such  a  resignation  until  it  is  made  public  by  the  actual 
vacation  of  the  office,  and  the  appointment  of  a  successor. 

And  if  it  be  conceded  that  an  election  to  fill  an  office  at 
the  legal  expiration  of  its  terra — ^being  one  of  which  the 
law  itself  is  public  notice — ^would  be  valid  without  the  ac- 
tual notice  required  by  statute,  the  fact  will  not  weaken 
the  inference,  as  to  legislative  intention,  to  be  drawn  from 
the  statutes;  for  the  law  expects  such  actual  notice  to  be 
given,  and  it  will  be  an  illegal  act  on  the  part  of  the  officers 
if  it  is  not  given.  Now,  could  it  have  been  the  intention 
of  the  legislature  that  an  election  should  take  place  in  a 
case  wheie  the  notice  required  by  statute  could  not  be  given 
— ^that  the  officers  should  be  required  to  give  notice  of  what 
they  had  not  notice  themselves? 

We  niight  pursue  the  discussion  of  the  case,  with  a  view 
to  its  further  illustration;  but  it  seems  to  us  that  sufficient 
has  been  said  to  plainly  vindicate  the  decision  we  make — 
to  show,  indeed,  that  we  could  make  no  other.  3  Kernan, 
350. 

The  election  of  Judge  Biddle  at  the  last  October  elec- 
tion was  not  in  a  case  provided  for  by  law,  and  was  invalid 
— ^was  a  nullity. 

We  are  unwilling  to  close  this  opinion  without  the  re- 
mark that  the  resignation  of  Judge  Sktart  was  made  and 
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carried  out  in  good  faith;  and  being  so,  was  in  an  unobjee*  ^ot.  Tens, 
tionable  mode — ^was  indeed  eminently  proper,  as  it  gave      ^^"* 
the  executive  timely  notice  of  his  intention  to  vacate  the       Huict 
office  on  the  first  Monday  of  Jawuary^  and  afforded  ample  thk  State. 
time  for  the  selection,  by  the  executive,  of  a  successor,  be- 
fore the  vacancy  occurred,  to  be  appointed  afterwards. 
And  for  any  illegitimate  inferences,  leading  to  correspond- 
ing action,  on  the  part  of  others,  in  relation  to  the  matter, 
he  is  in  no  way  responsible. 

Fer  Curiam^ — The  judgment  is  affirmed  with  costs. 

H.  (yNealf  O.  P.  Motion^  and  J.  Cobum^  for  the  appel- 
lant (2). 

J.  E.  McDonald  and  F.  Rand^  for  the  appellee  (3). 

(1)  1  B.  S.260. 

(2)  ConnseL  for  the  appellant  cited  3  Keroan,  350;  Smith's  Comm.  i  670 
a  tnfra,  and  aathorities  there  cited;  3  Hill,  4^;  The  Governor  y.  Ndmm^  6  Ind. 
B.  496;  Coffin  y.  The  State,  7  id.  157;  4  Selden,  89;  19  Wend.  143;  12  Conn. 
B.243. 

(3)  Counsel  for  the  i^pellee  cited  the  decision  of  the  XJ.  6.  Senate  in  Laru 
man's  case,  Gordon's  Dig.  1827,  appendix,  note  1,  B;  1  McLean,  509. 


■  •  »  ■  > 


Hunt  v.  The  State. 

APPEAL  from  the  Johnson  Court  of  Common  Pleae.  Fridtuf, 
Hanna,  J.  —  Five  persons  were  prosecuted  for  a  riot. 
One  of  them,  the  appellant  herein,  demanded  to  be  tried 
separately.  On  his  separate  trial  he  offered  one  of  his  co- 
defendants,  who  was  willing  to  testify,  as  a  witness.  He 
was  sworn,  but  objection  being  made  by  the  prosecutor, 
his  testimony  was  excluded  by  the  Court.  This  ruling 
was  erroneous.  The  third  specification  of  §  90,  2  R.  S.  p. 
372,  makes  accomplices  competent  witnesses  when  they 
consent  to  testify.  This  statute  certainly  gives  a  defend- 
ant upon  trial  separately,  as  in  this  case,  the  right  to  the 
testimony  of  his  co-defendant  who  is  not  yet  upon  trial. 
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Nov.  Term,    What  weight  is  to  be  given  to  the  evidence,  is  a  question 
1857.      for  the  jury.    Marshall  v.  The  State,  8  Ind.  R.  498.— J^we- 
Thb  Citt  op  rett  V.  The  State,  6  id.  495. 

&c.     *      Per  Curiam* — The  judgment  is  reversed  with  costs. 

jBiTKisBfl      Cause  remanded,  &c 

JF*.  3L  Finchy  for  the  appellant. 


"•-•" 
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The  Citt  of  Lafayette  and  Martin,  County  Treasurer 

V.  Jenners. 

Section  1  of  ch.  87  of  the  Acts  of  1855,  anthorizmg  incorporated  ddes  and 
towns  to  establish  public  sdiools  within  their  respecdre  corporate  limits, 
and  to  leyj  and  collect  taxes  for  their  support,  is  nnconBtitntional.* 

But  the  constitutional  restraint  applies  only  to  taxation  to  paj  for  tuition :  mu- 
nicipal corporations  may  be  authorized  to  leyj  and  collect  taxes  to  build 
school-houses;  but  it  seems  that  in  such  case  the  assessment  should  be  for 
the  specific  object. 

It  seems  that  a  charter  where  acceptance  may  be  necessary,  may  be  inferred  to 
haye  been  accepted ;  and  that  if  the  citizens  act  under  it,  their  action  may  be 
regarded  as  an  acceptance. 

The  general  law  of  1857  for  the  incorporation  of  cities  is  not  unconstitutional 
for  want  of  uniformity  in  the  mode  of  organization,  arising  out  of  the  direr- 
sity  of  the  municipal  corporations  that  might  desire  or  be  compelled  to  ayail 
themselres  of  its  provisions;  nor  are  the  oiganizations  under  it  yoid  for  that 
reason. 


Jamtary  SB. 


APPEAL  from  the  THppecanoe  Circuit  Court. 

Perkins,  J. — Application  for  an  injunction.  Injunction 
granted.     Appeal  to  this  Court. 

The  facts  of  the  case  are  a^  follows:  In  1855,  the  legis- 
lature passed  an  act  entitled  "  An  act  to  authorize  the  esta- 
blishment of  free  public  schools  in  the  incorporated  cities 
and  towns  of  the  state  of  Indiana.^^  The  first  section  of 
the  act  reads  thus: 

^'  Be  it  enacted,  &c — That  the  several  incorporated  cities 
and  towns  in  this  state  be  and  they  are  hereby  authorized 


*  It  seems  that  the  whole  act  must  ftll  witii  the  first  section. 
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and  empowered  to  establish  and  support  public  schools   ^or.  T«cm, 
within  their  respective  corporate  limits,  and  by  an  ordi-       i^^* 
nance  of  such  corporation  to  levy  and  collect  such  taxes  Thb  Citt  of 
as  may  be  necessary,  from  time  to  time,  for  the  support         &o. 

t»»««of."  (1).  j,iKia«. 

Under  this  section,  the  city  of  Lafayette  levied  a  tax  for 

the  support  of  public  schools  within  the  corporation,  and 
was  proceeding  to  collect  it.  Jenners  filed  his  complaint  in 
the  Circuit  CJourt,  asking  that  the  city  be  enjoined  from  col- 
lecting the  tax  so  assessed  against  him.  The  injunction, 
as  we  have  seen,  was  granted.  The  sole  question  present- 
ed in  the  case  is,  whether  the  section  of  the  statute  above 
quoted  is  constitutional ;  and  we  can  scarcely  regard  it  as  * 
an  open  one. 

The  act  of  1852, 1  R.  S.  p.  444,  §  32,  and  p.  454,  §  130, 
authorized  incorporated  cities  and  towns  to  levy  taxes  for 
the  support  of  public  schools,  after  the  public  funds  had 
been  exhausted;  and  this  Court  on  all  occasions,  has  held 
that  portion  of  the  act  unconstitutional.  But  what  is  the 
difference  between  it  and  the  section  of  the  act  of  1855 
which  we  have  quoted?  Simply  this,  and  nothing  more: 
— the  act  of  1852  authorized  incorporated  cities  and  towns 
to  levy  taxes  for  the  support  of  their  schools,  after  the  pub- 
lie  funds  should  have  been  exhausted;  the  act  of  1855  au- 
thorizes incorporated  cities  and  towns  ^^  to  levy  and  collect 
such  taxes  as  may  be  necessary,  from  time  to  time,  for  the 
support''  of  public  schools  within  their  corporate  limits. 
The  distinction  between  the  acts  is  without  a  difference. 

If  the  legislature  cannot,  under  the  constitution,  confer 
upon  cities  and  towns  the  power  to  levy  taxes  to  continue 
the  free  public  schools  of  the  state,  how  can  it  confer  upon 
them  power  to  levy  taxes  to  establish  and  support  free  pub- 
lic schools?  What  objection  exists  to  the  exercise  of  the 
first,  that  does  not  exist  to  the  exercise  of  the  second  act 
of  power?  And  what  was  the  objection  assigned  against 
the  first?  It  was  not  that  it  was  conferring  upon  cities 
and  towns  power  that  they  were  not  adapted  to  exercise; 
but  that  it  was  attempting  to  confer  upon  them  power  for^ 
bidden  to  be  so  conferred  by  the  constitution.     It  was  at- 
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Not.  Term,   tempting  to  confer  upon  them  power  touching  a  subject  as 

^^^'      to  which  the  constitution  required  all  power  to  be  exercised 

Thb  City  of  by  the  legislature  alone — ^viz.,  the  subject  of  furnishing  tui- 

&c.      '  tion  in  public  schools  to  the  children  of  the  state. 

jBXKBRg         ^^  Adamson  v.  The  Auditor^  &a,  9  Ind,  R.  174,  this 

Court,  in  speaking  of  the  law  of  1852,  said: 

^  According  to  the  decision  in  QreencasUe^  4*^.,  v.  Blacky  5 
Ind.  R.  557,  the  provision  in  that  law  authorizing  township 
trustees  to  assess  taxes  for  paying  teachers  of  common 
schools,  is  unconstitutional;  because  the  power  of  voting 
taxes  for  that  purpose  is  vested  by  the  constitution  in  the 
legislature  alone.  As  to  such  taxes,  the  law  must  be  uni- 
'  form  throughout  the  state.  Quick  v.  WhUewiUer  Town^ 
ship  J  7  Ind.  R.  570. —  Quick  v.  Springfield  Township,  idw 
636." 

The  new  constitution  does  not  contemplate  two  systems 
of  free  public  schools  in  the  state— one  under  the  control 
of  the  state,  and  supported  by  her  trust  funds  and  taxes, 
and  another  under  the  control  of  the  various  municipal 
corporations  of  the  state  —  the  cities,  towns,  tovniships, 
counties,  school  districts — and  supported  by  taxation  by 
them.  This  would  be  remitting  us  back,  practically,  to 
precisely  the  condition  we  were  in  under  the  old  constitu- 
tion and  laws,  where  the  state  supported  a  system  of  pub- 
lic schools,  and  authorized  the  counties,  &C.,  severally  to 
ndse  additional  taxes  for  schools,  if  they  pleased.  The  con* 
sequence  was,  the  legislature  shirked  the  duty  of  keeping 
up  an  efficient  system — contented  itself  with  authorizing 
the  municipal  corporations  to  provide  schools  at  their  option 
—and  hence  we  had,  on  this  subject,  no  miiform  rate  of 
taxation — ^no  uniformity  of  system — ^no  equality  of  educa- 
tional privilege — among  the  children  of  the  state.  To  rem- 
edy this  evil — to  give  us  this  uniformity  and  equality — ^to 
secure  a  united  and  vigorous,  instead  of  a  divided  and  thus 
weakened,  common  school  system  and  interest — ^to  place 
upon  the  legislature  a  compulsion  to  give  us  these  advan- 
tages by  its  own  action,  instead  of  hazarding  them  with 
the  voluntary  action  of  municipal  corporations — the  new 
constitution  provides  that  it  shall  be  the  duty  of  the  gene- 
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ral  assembly  to  provide  by  law  for  a  (one)  "  general  and   Nov.  Tenii, 
nniform  system  of  common  schools,  wherein  tuition  shall       ^Q^*^* 
be  without  charge,  and  equally  open  to  all,"     The  system  Thb  Citt  of 
must  operate  equally  in  city  and  country,  or  it  would  not         &c,      ' 
be  uniform.      The  citizens  of  the  city  must  be  taxed    j^nJ^ 
to  support  it  equally  with  those  of  the  country.     Their 
children  must  have  the  right  to  attend  the  schools  under 
the  system  in  the  city.     And  if  another  set  of  public 
schools  can  be  maintained  in  the  corporation  by  taxation, 
either  concurrently  with,  or  in  the  vacation  of,  the  state 
schools,  then  taxation  for  the  support  of  public  schools  is 
not  uniform  and  equal;  for  such  taxes  are  levied,  in  effect, 
by  the  state,  as  the  city  can  only  levy  them  by  authority 
delegated  to  her  by  the  state;  and  educational  privilege  is 
not  made  equal,  to  the  children  of  the  state — in  short,  we 
will  not  have,  as  required  by  the  constitution,  one  uniform 
system  of  common  or  public  schools  (for  the  terms  in  the 
statutes  and  constitution  are  synonymous),  supported  by 
equal  taxation,  and  made  equally  open  to  all. 

We  think  the  injunction  was  rightly  granted. 

It  may  be  observed  that  the  constitutional  restraint  ap* 

I 

plies  only  to  moneys  raised  for  tuition.  Municipal  corpo- 
rations may  be  authorized  to  raise  money  by  taxation  to 
build  school-houses,  &c.;  but,  perhaps,  the  assessment 
should  be  for  the  specific  object.  Money  cannot  be  raised 
to  pay  the  salary  of  teachers. 

Another  point  was  made,  but  it  is  immaterial  in  the  case. 
It  was,  whether  the  city  of  Lafayette  had  properly  accepted 
the  charter  of  1857,  A  charter,  where  acceptance  may  be 
necessary,  may  be  inferred  to  have  been  accepted.  K  the 
citizens  haTc  acted  under  the  new  charter,  it  might  be  re- 
garded as  an  acceptance  relating  back  to  the  commence- 
ment of  action  under  it     See  Bedf.  on  Bailw.  10.  - 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

-8.  C.  Gregory^  IL  W.  Chase  and  J.  A*  Wilstachj  for  the 
appellants  (2). 

TFI  M.  JennerSj  for  himself. 

(1)  Act^of  1855,  p.  184. 

(2)  See  notod  to  the  opinion  on  petition  for  rehearing.  • 
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April  6. 


The  same  Case. 

ON  Petition  for  a  Rehearing. 

Perkins,  J^ — In  fhis  case  an  earnest  petition  for  a  re- 
hearing has  been  filed;  and  while  the  Court  consider  that 
the  question  involved  has  been  so  fully  presented  in  the 
opinions  delivered  in  previous  eases  in  which  it  has  arisen, 
that  its  reexamination  is  a  work  of  supererogation;  yet,  re» 
spect  for  the  able  counsel  who  ask  the  rehearing,  and  for 
the  people  of  the  cities  and  towns  who  are  so  deeply  inter- 
ested in  the  subject,  induces  us  to  depart  from  the  usaal 
practice,  in  cases  where  the  Court  is  satisfied  with  the  de- 
cision rendered,  of  simply  overruling  the  petition,  and  to 
again  briefly  review  the  points  presented. 

The  constitution  of  Indiana  ordains  that  the  general 
assembly  shall  ^^  provide,  by  law,  for  a  general  and  uniform 
system  of  common  schools,  wherein  tuition  shall  be  with- 
out charge  and  equally  open  to  all."  §  1,  art.  8.  It  also 
ordains  that  that  '^  assembly  shall  provide  for  the  election 
by  the  voters  of  the  state,  of  a  state  superintendent  of 
public  instruction.*'  §  8,  art.  8.  Now  the  question  pre- 
sents itself,  what  is  the  meaning  to  be  given  to  these  con- 
stitutional provisions? 

Judge  HovEY,  himself  a  prominent  member  of  the  con- 
vention that  framed  them,  as  was  Judge  Pettit,  who  de- 
cided the  case  at  bar  below,  in  delivering  the  opinion  of 
this  Court  in  Oreencastle  Toumshipj  i^c,  v.  Blacky  in  1864, 
said: 

"  It  was  evidently  the  intention  of  the  framers  of  the 
constitution  to  place  the  commdh  school  system  under  the 
direct  control  and  supervision  of  the  state,  and  make  it  a 
qiLOsi  department  of  the  state  government" 

Judge  Stuart,  in  the  same  case,  said: 

^  Common  schools  are  thus  to  be  established  as  a  state 
institution,  under  the  superintendent  of  public  instruction 
as  its  official  head,  and  to  be  supported,  as  to  tuition^  by 
state  funds." 


V. 
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Jadge  GrooKiNS,  in  delivering  the  opinion  of  the  Court,   ^v-  Tenn, 
in  1856,  in  Quick  v.  Spriftgfield  Tawnshipj  said :  ^857. 

' "  The  people  of  the  state  were  seeking,  by  a  constitution,  The  Citt  of 
to  devise  a  system  which  should  convey  the  means  of  in-         ^.      * 
straction  [in  common  schools],  equally  to  every  child  in  the 
state."    7  Ind.  R.  636. 

And  again,  in  Quick  v.  Whitewater  Totanship^  the  Court 
said,  that  the  constitution  had  '^  made  the  [common  school] 
education  of  the  children  of  the  state,  a  public  duty  of  the 
state."     7  Ind.  IL  570. 

And  again,  in  1857,  in  Adamson  v.  TAe  Auditor^  &C.,  the 
Court  said: 

^  According  to  the  decision  in  Greencastle  Totonship  v. 
BUichf  5  Ind.  R.  557,  the  provision  in  that  law  [the  school 
law,]  authorizing  township  trustees  to  assess  taxes  for  pay- 
ing teachers  of  common  schools,  is  unconstitutional,  be- 
cause the  power  of  voting  taxes  for  that  purpose  is  vested 
by  the  constitution  in  the  legislature  alone.  Ab  to  such 
taxes,  the  law  must  be  uniform  throughout  the  state."  9 
Ind.  R.  174  (1). 

Thus  far  the  case  rests  upon  the  provisions  of  the  con- 
stitution we  have  quoted.  They  enjoin  one  general  uni- 
form system  of  common  schools;  which,  to  be  such,  all  ad- 
mit, must  operate  alike  in  town  and  country.  No  other 
provision  was  needed  in  that  instrument  to  produce  such  a 
system. 

But  it  does  contain  another  provision,  viz.,  that  the  general 
assembly  shall  not  pass  any  local  or  special  law  providing 
for  the  support  of  common  schools.    §  22,  art.  4. 

And  the  questions  arise,  why  was  that  prohibitory  sec- 
tion inserted?  To  what  was  it  addressed?  What  was  its 
design?  It  was  not  to  establish  a  general  system  of  com- 
mon schools;  for  that  had  already  been  plainly  provided  for. 
What  was  its  object?  What  could  it  be  addressed  to  but 
city  and  town  schools?  We  cannot  suppose  that  in  so< 
carefully  considered  an  instrument  as  a  state  constitution, 
it  was  inserted  without  aim,  without  some  meaning.  What 
was  it? 

The  question  is  easily  answered,  when  considered  in  the 


76  CASES  IN  THE  SUPREME  COURT 

Not.  Term,  light  of  l^istory.  Under  our  former  constitution,  we  had 
i^'7.  had  two  systems  of  common  schools,  the  general  and  the 
Thb  Citt  of  local,  and  the  local  had  broken  down  the  general  system, 
ibo!"*'  aJid  neither  had  flourished.  See  Oreencastle  Township  v. 
j^  ^*  Blacky  suprcu    This  was  an  evil  distinctly  in  the  view  of 

the  convention  which  framed  the  new  constitution;  and  it 
was  determined  that  the  two  systems  should  no  longer  co- 
exist; that  the  one  general  system  should  be  continued^ 
strengthened  by  additional  aids;  and  that  the  counteracting 
local  system  should  go  out  of  existence— should  cease. 

We  have  said  that  under  the  former  constitution,  the 
local  school  system  broke  down  the  general  one;  and  the 
same  would  be  the  result  were  both  tolerated  under  the 
present  constitution.  An  ordinary  amount  of  knowledge 
of  human  nature,  and  the  motives  that  govern  legislative 
bodies,  must  suffice  to  convince  any  one  of  this  fact.  The 
constituents  of  members  representing  counties  having 
towns  and  cities  which  had  adopted  the  local  system  would, 
to  a  great  extent,  prefer  to  have  no  other  to  interfere  with 
that;  they  would  have  no  interest  in  keeping  up  the  gene- 
ral system;  and  hence,  their  representatives  would  natu- 
rally unite  with  the  enemies  of  that  system  in  the  legisla- 
ture, to  render  it  inefficient,  merely  nominal;  and,  under 
such  influences,  it  would  wither,  if  not  die.  While,  on  the 
other  hand,  if  to  obtain  schools  for  their  own  constituents, 
they  were  compelled  to  vote  them  to  all  the  people  of  the 
state,  the  efficiency  and  permanency,  as  well  as  equality 
and  uniformity  of  the  general  system  would  be  maintained* 

The  question  next  occurs,  is  the  act  of  1855,  authorizing 
cities  and  towns  to  pay  teachers  of  common  schools  by 
taxation  of  the  citizens,  a  local  law? 

The  Court  is  not  insensible  to  the  difficulty  of  determin- 
ing, in  many  cases  under  our  constitution,  what  constitutes 
such  a  law..  The  question  is  often  one  of  much  embarrass- 
ment, and  few  authorities  are  found  to  aid  in  its  solution. 
But  in  the  present  case,  it  would  seem  that  there  could  be 
but  little  difficulty  in  arriving  at  a  correct  conclusion.  The 
subject  of  the  act  of  1855,  it  will  be  observed,  is  not  the 
organization  of  city  and  town  corporations,  but  the  main- 
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tenance  of  public  or  comihon  schools,  and  taxation  for  that  ^^^  Tma, 
purpose.    And  we  have  seen  that  common  schools  as  a       ^^"^^ 
whole,  are  made  a  state  institution — ^a  system  coextensiye  Thb  Citt  ov 

Xa4FATXTTB 

with  the  state,  embracing  within  it  every  citizen,  every  foot  &c.  ' 
of  territory,  and  all  the  taxable  property  in  the  state.  The  j^J^,^ 
whole  territory  of  the  state  is  divided  into  school  districts, 
under  the  general  school  system,  including  the  towns  and 
cities — they  are  school  districts.  Now,  a  law  that  is  less 
general  than  the  single  subject  upon  which  it  is  to  operate, 
cannot,  as  a  general  rule,  certainly,  be  a  general  law.  But, 
on  the  other  hand,  if  it  be  as  general  as  that  subject,  it  cer- 
tainly will,  as  a  general  rule,  be  a  general  law. 

Here,  as  we  have  seen,  the  subject  is  common  schools. 
The  subject  embraces  all  the  persons  and  all  the  property 
of  the  state.  Yet  this  law  of  1855  operates,  and  is  design- 
ed to  operate,  only  upon  a  portion  of  the  persons  and  pro- 
perty of  the  state;  to  be  operative  only  in  a  part  of  the 
school  districts.  The  state  is  divided  into  districts  for  com- 
mon school  purposes.  The  cities  and  towns  form  a  part 
of  the  districts,  and  must  do  so,  to  render  the  school  sys- 
tem general  and  uniform.  Now,  suppose  the  school  law 
in  terms  provided  that  taxation  for  common  schools,  and 
the  management  of  the  system,  should  be  uniform  except 
in  that  portion  of  the  school  districts  situated  in  towns  and 
cities;  but  that  in  such  districts,  a  tax,  additional  to  that 
levied  in  the  rural  districts,  might  be  imposed,  and  a  differ- 
ent organization  and  management  of  the  schools  adopted; 
would  any  one  pretend  that  the  law  thus  fiamed  was  uni- 
form in  its  operation  as  required  by  the  constitution,  and 
not  local?  See  TJie  Slate  v.  Barbee^  3  Ind.  IL  258.  Yet, 
SQch  is  the  school  law  of  the  state,  if  the  act  of  1855  is  a 
part  of  it;  for  the  additional  taxes  levied  by  cities  and 
towns  for  school  purposes,  are  levied  only  by  virtue  of  that 
law  of  the  state  specially  authorizing  them.  It  constitutes 
one  law,  one  scale  of  taxation,  for  one  part  of  the  school 
districts,  and  another  for  the  other  part.  But  here  we  are 
met  with  the  argument  that  cities  and  towns  are,  in  a  mea- 
sure, independent  governments,  imperia  in  imperioj  and  may 
be  indefinitely  endowed  with  the  power  of  taxation. 
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Not.  Term^       We  admit  that  great  powers  may  be  conferred  upon  mu- 

^^^'      nicipal  corporations  for  corporate  purposes  within  consti- 

The  Citt  of  tutional  limits.     The  City  of  Aurora  v.  West^  9  Ind.  R.  74. 

&c.      '  But  the  state  cannot  confer  upon  such  corporations  the 

Jbviibbb     '^ght  to  do  that  which  the  constitution  forbids  to  be  done 

by  any  power  in  the  state. 

Yet,  by  the  law  of  1855,  an  attempt  to  confer  such  right 
is  made.  The  constitution  provides  that  common  or  free 
public  schools  shall  be  supported  by  state  taxation  alone — 
supported,  as  a  state  system,  by  a  uniform  and  general  law. 
Taxes,  therefore,  levied  for  the  support  of  such  schools,  are 
levied  for  a  state  purpose,  not  a  city  or  town  purpose.  Now, 
if  the  constitution  requires  all  taxes  for  such  purpose  to  be 
levied  by  a  general,  uniform  law,  operating  alike  upon  all 
the  persons  and  property  of  the  state,  and  forbids  the  pas* 
sage  of  any  other,  can  the  state  authorize  municipal  corpo- 
rations to  raise  taxes  for  such  state  purpose,  in  addition  to 
those  raised  by  the  general  law  of  the  state,  thus  destroy- 
ing the  uniformity  of  the  school  system  and  taxation  for 
its  support,  and  evading  the  constitutional  restriction?  If 
so,  surely  constitutional  checks  are  worthless.  We  have 
not  been  able,  as  yet,  to  reconcile  our  consciences  to  this 
mode  of  trifling  with  the  fundamental  law  of  the  state. 

The  state  legislature  cannot  charter  towns  and  cities  to 
carry  on  common  schools.  They  must  be  carried  on  by 
the  state.  Can  the  legislature  under  our  constitution,  char- 
ter cities  and  towns  with  the  power  to  create  banks? 

Here,  we  might  close  this  opinion;  but  it  is  due,  perhaps, 
to  counsel,  that  we  should  notice  two  or  three  inconve- 
niences which  it  is  suggested  must  arise  from  this  deci- 
sion. 

1.  It  is  claimed  that  it  will  annihilate  all  colleges  and 
academies.  This'is  not  so.  The  constitution  limits  the 
general  legislation  involved  in  this  decision  to  common 
schools.  Colleges,  academies,  and  charitable  associations, 
are  not  included  within  the  ordinary  or  technical  meaning 
of  the  term  common  schools.  The  state  is  left,  by  her  con- 
stitution, free  to  encourage  education,  to  any  extent  she 
may  deem  expedient,  by  such  agencies. 
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2.  It  ia  said,  if  cities  and  towns  cannot  tax  for  common  ^oy.  Term, 
schools,  neither  can  they  for  streets,  &c.     This  is  not  so.  __3__ 
The  constitution  says  laws  on  the  subject  of  highways  The  City  op 
shall  be   general     It  does  not  so  provide  as  to  streets,         &c.      ' 
and  a  highway  is  not  a  street,  either  technically  or  in  com-     j^Bug 
roon  parlance.     This  has  been  judicially  settled  by  this 

Court.  7%e  Common  Council  of  Indianapolis  v..  Croas^  7 
Ind.  R.  9. 

And  here  we  cannot  refrain  from  using  the  example  put, 
to  iUustratc  the  correctness  of  the  decision  we  have  made. 
The  constitution  says  there  shall  be  one  general,  uniform 
system  of  common  schools  for  all  the  children  of  the  state, 
and  that  no  local  law  shall  be  passed  on  the  subject. 

The  constitution  does  not  say  that  there  shall  be  one 
general  system  of  highways  extending  into  every  part  of 
the  state,  and  that  there  shall  be  no  other.  It  simply  says 
there  shall  be  no  local  laws  for  opening,  working  on,  and 
laying  out  highways,  where  highways  may  be  needed. 
The  constitution  enjoins  no  system  of  highways,  but  regu- 
lations as  to  working,  &;c  Statutory  highways  are  not 
needed  in  cities,  because  streets  there  take  their  place;  and 
streets  are  recognized  in  the  constitution  and  statutes  as 
existencies  distinct  from  highways.  1  R.  S.  p.  52. — 2  R. 
S.  p.  339.  A  general  law  for  highways,  where  they  are 
needed,  like  one  touching  county  seats,  need  only  be  as 
general  as  the  particular  subject-matter,  to  comply  with  the 
constitution. 

3.  It  is  said  that  schools  cannot  be  kept  up  in  cities  with- 
out local  taxation.  We  are  unable  to  see  why.  As  the 
proceeds  of  taxation  are,  or  may  be,  drawn  from  the  treas- 
ury of  the  state  per  capita^  that  is,  upon  the  heads  of  the 
children,  cities  would  seem  to  have  the  advantage,  as  the 
great  mass  of  floating  population  is  within  their  limits. 
All  this,  however,  is  matter  for  legislative  regulation  with- 
in constitutional  restrictions.  It  is  not  a  question  for  the 
CourL 

4.  The  Ck>urt  is  charged,  in  annulling  this  law,  with  dis- 
respect to  the  legislature  which  enacted  it.  The  Court 
knows  its  duty,  touching  this  point,  and  will  not  hesitate 
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Not.  Term,   to  do  it.     It  is 'the  duty  of  the  Court  to  respect  the  acts  of 
^^**      the  other  departments  of  the  government — ^to  regard  themt 
The  City  of  prima  fade*  as  legal — ^to  hesitate  long,  and  weigh  them 
&c.      '  well  before  it  overthrows  them.     Those  acts  constitute^  in 
Jbkitbbs.     ^'^^  language  of  Judge  Mc Kinney,  in  Hedleyv.  The  Board 
of  Commissioners^  4*c.,  4  Blackf.  116,  ''persuasive  argu- 
ments;'* still  they  are,  in  a  sense,  but  arguments,  and  do 
not  absolve  the  Court  from  the  obligation  to  think  for  it- 
self and  decide  for  itself,  in  testing  them  by  the  paramount 
law  of  the  land,  to  which  they  must  conform.     See  Noel 
V.  Eiffififf,  9  Ind.  R.  27.— Slaize  v.  The  State^  4  id.  342.— 
Beebe  v.  The  State,  6  id.  501.— Whiteneck  v.  The  Madison, 
4-c.,  Co.  8  id.  217. 

Another  position,  briefly  alluded  to  in  the  former  opin- 
ion in  the  case,  is  urged  against  the  validity  of  the  school 
tax,  viz.,  that  Lafayette  was  not  a  legal  corporation.  It 
is  said,  the  general  law  of  1857  for  the  incorporation  of 
cities  is  unconstitutional,  for  want  of  uniformity  in  the 
mode  of  their  organization. 

We  shall  not  extend  our  opinion  by  elaborating  this 
point  The  act  contemplates,  as  existing  at  the  time  of 
its  passage,  four  classes  of  municipal  corporations  that 
might  desire  or  be  compelled  to  avail  themselves  of  its  pro- 
visions. 

1.  Towns  under  the  management  of  trustees. 

2.  Towns  under  the  management  of  a  cpmmon  counciL 

3.  Cities  incorporated  with  special  charters  under  the 
old  constitution,  and  continuing  to  act  under  such  incorpo- 
ration.    See  The  City  of  Aurora  v.  West,  suprcu 

4.  Cities  acting  under  the  previous  general  laws  for  the 
incorporation  of  cities. 

These  corporations  differed  in  various  particulars,  one  of 
which  was,  the  officers  by  which  they  were  governed.  Cer- 
tain steps  were  to  be  taken,  in  some  of  them,  to  bring  them 
under  the  general  law.  There  could  not  be  unifomaity  in 
the  officers  who  were  to  take  these  steps,  because  it  did  not 
in  fact,  exist  in  the  corporate  officers  of  the  different  corpo- 
rations ;  for  example,  one  town  had  trustees,  one  a  com- 
mon council,  &c.;  and  there  necessarily  existed  diversity  to 
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that  extent,  in  making  the  movementfi  necessary  to  bring  Not.  Term, 

themselves  under  a  uniform  system  of  government.     This       ^^^' 

diversity  renders  neither  the  law,  nor  the  organizations  un-  The  Citt  of 
J      ..        . ,  Lapatbttb, 

dent,  void.  Ac. 

*  Per  Ourianu — The  petition  is  overruled,  with  costs.  Jevsebb 

Counsel  the  same  as  above  (3). 

(1)  Seo,  aUo,  The  Tnisteety  ^v.,  t.  CMmme,  9  Ind.  B.  458,  and  Bote  y.  Balk 
Tomnskip,  ante,  18. 

(2)  By  oomisel  for  the  appellants : 

Before  the  Court  will  pronoonoe  a  statato  inTalid,  its  onconstitationality 
must  appear  beyond  donbt  Maize  y.  The  Staie,  4  Ind.  B.  342. — Stocking  t. 
The  State^  7  id,  327.— Sedgw.  on  Stat  and  Const.  Law,'  482.  t 

Where  two  daases  of  the  constitntion  or  other  text  are  snseepdble  of  being 
so  coQstmcd  as  to  make  them  harmonioos  and  efi^tual,  the  Courts  will  seek 
for  and  adopt  snch  a  constraction.    Sedgw.  tupra,  237,  et  segr. 

Where  tiie  sabject-matter  is  local,  a  local  law  applicable  to  it  is  cons1itatlo&' 
wL     Cash  T.  The  Auditor,  fx.,  7  Ind.  B.  227. 

The  power  of  taxation  can  be  conferred  on  manicipal  corporations  in  this 
state  by  any  law  that  shall  be  general  in  its  operation  in  all  snch  mnnidpalH 
ties:  and  snch  a  law  wonid  not  come  within  any  of  the  restrictions  contained 
in  the  constitution  of  this  state. 

In  the  case  of  The  People  y.  The  Mayor,  ^.,  of  Brooklyn,  4  Comst.  420,  this 
power  came  under  rcyiew.  In  that  case,  under  the  charter  of  the  dty  of 
Brooidyn,  the  common  council,  in  the  year  1848,  caused  Fhuking  Avenue,  one 
of  the  streets  of  that  city,  to  be  graded  and  payed,  at  an  expense  of  20,890 
dollars,  26  cents,  which,  according  to  a  proyision  in  the  charter,  was  assessed 
upon  the  owners  or  occupants  of  (he  lands  benefited  by  the  improyement,  in 
proportion  to  the  amount  of  such  benefit.  After  the  assessment  had  been  con- 
firmed by  the  common  council,  Griffin  and  others,  the  relators,  caused  the  pro- 
ceedings to  be  remoyod  into  the  Supreme  Court  of  that  state,  where  the  pro- 
ceedings were  reyersed  and  the  assessment  annulled,  on  the  ground  that  the 
statute  authorizing  such  assessments  was  unconstitutional  and  yoid.  The 
Court  of  Appeals  reyersed  the  decision,  and  RuggUe,  J.,  in  deliyeiing  die  opin- 
ion of  the  Court  says:  "For  the  purpose  of  ascertaining  what  has  been 
deemed,  on  high  authority,  the  nature  and  extent  of  the  power  of  taxation 
yested  in  the  legishUures  of  the  state  goyemments,  I  refer  to  the  opinion  of 
the  late  Chief  Justice  Masshall,  in  the  case  of  the  Providence  Bank  y.  BiU 
linge,  4  Petcn,  514,  561,  563: 

^ '  The  power  of  legislation,  and  consequently  of  6aadon,  operates  on  all 
the  persons  and  property  belonging  to  the  body  politic.  This  is  an  original 
principle  iHiich  has  its  foundation  in  society  itself.  It  is  granted  by  all  for  the 
benefit  of  alL  It  resides  in  the  goyemment  as  part  of  itself,  and  need  not  be 
reseryed  where  property  of  any  description,  or  the  right  to  use  it  in  any  man- 
ner, b  granted  to  indiyiduals  or  eorporate  bodies.  Hotfeyer  absolute  the  right 
of  an  indiyidnal  may  be,  it  is  sttU  in  the  nature  of  that  right  that  it  must  bear 
a  portion  of  the  public  burthens;  and  that  portion  must  be  determined  by  the 
legialature.    This  yital  power  may  be  abused;  but  the  interest,  wisdom  and 
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KoY.  Terniy   ja^ce  of  the  repieaentatiTe  body,  and  its  rdatioiu  wiA  its  constitveats,  fur- 
1857.       nish  ^0  only  security  against  unjust  and  excessiye  taxation,  as  veil  as  against 
~  nnwise  legislation.' 


^■*  "  And,  again,  in  McCuBmH,  t.  Maryland,  4  Wheaton,  428,  tiie  following  ob- 

SiMon.  serrations  are  found  coming  ih)m  the  same  high  authority:  'It  is  admitted 
that  the  power  of  taziqg  the  people  and  their  property  is  essential  to  the  reiy 
existence  of  goyemment,  and  may  be  legitimately  exerdsed  on  the  object  to 
which  it  is  applicable,  to  the  utmost  extent  to  which  the  goyemment  may 
choose  to  carry  it.  The  only  security  against  the  abuse  of  this  power  is  found 
in  the  structure  of  the  goyemment  itself.  In  imposing  a  tax,  the  goyemment 
acts  upon  its  oonstitnentB.  This  is  in  general  a  sufficient  security  against  eno- 
neons  and  oppressiye  taxation.  The  people  of  a  state,  therefore,  giye  to  tibeir 
goyemment  a  rig^t  of  taxing  themselyes  and  their  property;  and  as  tiie  exi- 
gencies of  the  goyemment  cannot  be  limited,  diey  prescribe  no  Umits  to  the 
exercise  of  this  right,  resting  confidently  on  the  interest  of  the  legislature  and 
the  influence  of  the  constituents  oyer  their  representatiyes,  to  guard  them 
against  its  abuse.' 

"And,  again,  at  page  430,  he  speaks  of  it,  as  'unfit  for  tlie  judicial  depart- 
ment to  inquire  what  degree  of  taxation  is  the  legitimate  use,  and  what  degree 
may  amount  to  the  abuse  of  the  power.' 

«  Assumhig  this,  as  we  saibly  may,  to  be  sound  doctrine,  it  must  be  conced- 
ed that  the  power  of  taxation,  and  of  apportioning  taxation,  or,  of  assigning 
to  each  indiyidual  his  share  of  the  burthen,  is  yested  exdusiyely  in  the  legis- 
lature, unless  this  power  is  limited  or  restrained  by  some  constitutional  proyi- 
aion.  The  power  of  taxing  and  the  power  of  i^portioning  taxation  are  iden- 
tical and  inseparable.  Taxes  cannot  be  laid  without  apportionment,  and  the 
power  of  i^portionment  is  therefore  unlimited,  unless  it  be  restrained  as  a  part 
of  the  power  of  taxation." 

In  the  case  of  The  Madiaim  and  IndkmapoUM  Railroad  Co.  y.  WkUeneck,  8 
Ind.  R.,  on  page  223,  FsBKiirs,  J.,  says :  "  We  proceed,  then,"to  the  work  of 
interpretation.  In  Prigg  y.  Pentuylvania,  16  Pet.  on  page  610,  it  is  said,  that 
'  perhaps  the  safost  rule  of  inteipretation  [of  the  constitution],  after  all,  wHl 
be  found  to  be  to  look  to  the  nature  and  object  of  the  particnJar  powers,  da- 
lies,  and  ri^ts,  with  all  the  Ught  and  aid  of  contemporary  history,  and  to  gxye 
to  the  words  of  each  just  such  operation  and  force,  consistent  with  their  legiti- 
mate meaning,  as  will  fisurly  secure  and  attain  the  end  proposed.'  To  the  same 
efitDCt,  Martin  y.  Runter,  3  Cond.  B.  on  p.  557;  1  Kent,  448;  Federalist,  Ko. 
78;  Smith  on  Statutes,  p.  418,  S  276.' 


if 
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Rees  and  Another  v,  Simons  and  Others. 

In  a  suit  upon  a  promltoory  note  payable  to  a  certain  firm,  by  seyeral  plain- 
tiffb  deecriMng  themselyes  as  partners  composing  the  firm,  proof  that  lliey 
constituted  the  firm  is  only  required  where  their  title  as  payees  of  the  note  is 
put  in  issue  by  some  form  of  pleading  yerified  by  affidayit. 
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APPEAL  fix)m  the  BamiUon  Court  of  Common  Pleas.  Not.  Tenn, 

Davison,  J. — Benjamin  SimonSy  Ezekiel  Simons  and  Max      ^^^^ 
Thwrmaner^  who  describe  themselves  as  partners  under  the     Cowdin 
name  of  B.  Sf  M.  Simons  8f  Co.j  sued  Rees  and  McCole      nm. 
upon  a  promissory  note  payable  to  the  order  of  B.  Sf  M. 
Simons  ^  Co.    The  note  is  as  follows :  ^S^is, 

''  $945  00.  CincinnoHj  Ohio,  May  11, 1854.  Six  months  i^^d- 
after  date  we,  the  subscribers,  of  NoblesviUey  county  of 
HamiUonj  and  state  of  BuUanaj  promise  to  pay  to  the  or- 
der of  B.  Sf  M.  Simons  4*  Co.  945  dollars  for  value  re- 
ceived, without  any  relief  from  valuation  or  appraisement 
laws,    [Signed]    J.  H.  Rees,  8.  R.  McCole:* 

The  defendants  answered  the  complaint  by  a  general 
denial.  Issue  being  thus  made,  the  cause  was  submitted 
to  the  Court.  The  note  sued  on  was  the  only  evidence 
adduced  on  the  trial;  and  upon  that  evidence  alone,  the 
Court  found  for  the  plaintiffs.  New  trial  refused,  and  judg- 
ment. 

This  judgment  is  said  to  be  erroneous  because  there  was 
no  evidence  tending  to  prove  that  the  plaintiffs  constituted 
the  firm  of  J3.  4*  ^  Simons  Sf  Co.  There  is  nothing  in 
the  objection;  such  proof  is  only  required  when  the  title  of 
the  plaintiffs  as  payees  of  the  note  is  put  in  issue  by  some 
form  of  pleading  verified  by  affidavit  Abemathy  v.  Reeves, 
7  Ind.  R.  306,  decides  the  question  under  consideration. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

2>.  Moss,  for  the  appellants. 

G.  EL  Toss,  for  the  appellees* 


» ■ 


CowDiN,  Auditor,  v.  HuFFr 

The  act  of  1859  estaUufaing  Courts  of  Common  Fleas  giadaateB  the  solarsM 
of  the  judges,  partlj  vpoo  popolatioiiy  partly  apon  territory,  and  partly  upon 
popolatkm  and  territory  combined.  Hdd,  that  the  act  is  not  imifonn,  with- 
in the  meaning  of  the  constitntion. 

The  prorisoee  in  f  88  of  that  act  are  void. 
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Not.  Term, 

1857. 

COWBIK 

y. 
Hnrr. 

Saturdaif, 

JemuarySS, 

1858. 


APPEAL  from  the  While  Court  of  Common  Pleas. 

Perkins,  J. — Motion  for  a  mandate  to  compel  the  audit- 
or of  White  county  to  allow  and  audit  a  claim..  The  state* 
ment  of  the  case  is  as  follows: 

The  appellee  served  in  the  office  of  judge  of  Common 
Pleas,  for  the  district  composed  of  the  counties  of  Tippe^' 
canoe  and  White^  one  year  and  nine  months.  He  was  paid 
for  his  services  at  the  rate  of  an  annual  salary  of  600  dol- 
lars— ^the  respective  counties  of  the  district  paying  at  that 
rate  in  proportion  to  their  population,  that  of  Tippecanoe 
being  19,377,  and  of  White  4,751,  according  to  the  last 
census  taken  by  the  United  States. 

The  appellee  insists,  and  the  Court  below  held,  that  he 
was  entitled  by  law  to  receive  at  the  rate  of  an  annual  sal- 
ary of  800  dollars,  and  that  the  respective  counties  of  the 
district  should  have  paid  him  at  that  rate  in  proportion  to 
population. 

The  only  question  in  the  case  arises  upon  the  38th  sec* 
tion  of  the  "  act  to  establish  Courts  of  Common  Pleas," 
&c.,  approved  May  14, 1852.  2  R.  S.  p.  23.  This  section 
reads  as  follows: 

"  Sec.  38.  The  salary  of  the  judges  of  Common  Pleas 
shall  be  graduated  as  follows,  viz.:  in  districts  in  which  the 
population  is  under  five  thousand,  the  annual  salary  of  the 
judge  shall  be  300  dollars;  in  districts  in  which  the  popu- 
lation is  over  five  thousand,  and  under  eight  thousand,  the 
salary  shall  be  400  dollars;  in  districts  in  which  the  popu- 
lation is  over  eight  thousand,  and  under  thirteen  thousand, 
the  salary  shall  be  500  dollars;  in  districts  in  which  the 
population  is  over  thirteen  thousand,  and  under  eighteen 
thousand,  the  salary  shall  be  600  dollars;  and  in  all  dis- 
tricts where  the  population  is  over  eighteen  thousand,  the 
salary  shall  be  800  dollars:  Provided^  that  in  all  districts 
composed  of  only  one  or  two  counties,  the  salary  of  said 
judge  shall  not  exceed  600  dollars  per  annum.  And^  prO' 
vided,  further  J  that  in  districts  of  more  than  two  counties, 
said  salary  shall  not  exceed  600  dollars,  unless  the  popula- 
tion of  such  district  shall  exceed  thirty  thousand." 

Section  39  provides  that  the  last  census  or  enumeration 
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taken  by  the  UntUed  States^  or  this  state,  firom  time  to  time,  Not.  Tom, 
shall  be  taken  as  the  basis  npon  which  to  graduate  the  sal-      ^^T' 
aries;  that  the  salary  shall  be  paid  quarterly  out  of  the     Cowdiv 
county  treasury;  and  when  there  are  two  or  more  counties      Hufv. 
in  a  district  each  county  shall  pay  in  proportion  to  popu- 
lation. 

By  the  third  section  of  the  ^  act  to  authorize  and  limit 
allowances,''  &c*,  1-  R.  S.  p.  101,  it  is  made  the  duty  of  the 
auditor  to  draw  his  warrant  upon  the  treasurer,  when  the 
amount,  time  of  payment,  and  the  person  to  whom  paya- 
ble are  fixed  by  law. 

The  appellee  argues  that  the  proviso  in  section  38  limit- 
ing his  salary  to  600  dollars,  because  the  district  of  which 
he  was  judge  contained  only  two  counties,  while  the  popu- 
lation vr^&  over  18,000,  is  void,  as  being  in  conflict  with 
art  4,  §§  22  and  23  of  the  constitution,  prohibiting  local  or 
special  legislation  upon  the  subject  of  fees  and  salaries,  ' 
&C.,  and  requiring  all  laws  to  be  general  and  of  uniform 
operation  throughout  the  state. 

There  are  now,  and  were,  at  the  adoption  of  our  consti- 
tution, at  least  three  modes  in  use  of  compensating  per- 
sons engaged  in  the  public  service,  viz.,  fees,  salaries  and 
wages.  These  modes  are  all  different,  each  from  the  other; 
and  the  difference  between  them  has  been  immemorially 
well  understood. 

Fees  are  compensation  for  particular  acts  or  services; 
as  the  fees  of  clerks,  sherifls,  lawyers,  physicians,  &c. 

Wages  are  the  compensation  paid,  or  to  be  paid,  for  ser- 
vices by  the  day,  week,  &c.,  as  of  laborers,  commissioners, 

&C. 

Salaries  are  the  per  annum  compensation  to  men  in 
official  and  some  other  situations.  The  word  salary  is  de- 
rived from  solarium^  which  is  from  the  word  ^a/,  salt,  being 
an  article  in  which  the  Roman  soldiers  were  paid.  See 
[the  dictionaries  of]  Richardson^  Webster^  Bouvier,  and 
Wharton, 

Where  the  constitution  does  not  provide  otherwise,  the 
state  may  adopt  either  of  these  modes  of  compensating 
those  who  may  be  in  her  service.    But  where  that  instru- 
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Nov.  T^nn,  ment  does  prescribe  a  mode,  that  mode  must  be  foUowed. 
^^''  It  does  provide,  in  effect,  that  jadges  of  the  Supreme  and 
CowDiK  Circuit  Courts  shall  be  paid  by  salary.  Art.  7,  §  13.  It 
Hnvr.  makes  no  provision  as  to  the  compensation  of  judges  of 
the  Court  of  Common  Pleas.  These  judges,  therefore, 
might  be  paid  by  fees,  as  are  justices  of  the  peace;  or  by 
per  diem  allowance,  wages,  as  were  the  Probate  judges 
under  the  old  constitution;  or  by  salary,  as  are  the  present 
judges  of  the  Circuit  and  Supreme  Courts.  But  if  the 
mode  by  fees  or  salary  be  adopted,  the  law  must  be  uni- 
form— ^if  by  fees,  the  fees  must  be  the  same,  for  the  same 
acts,  to  all  the  judges;  and  if  by  salary,  it  would  seem  that 
the  salary  must  be  the  same  to  all  the  judges.  Could  the 
legislature  make  a  distinction,  in  point  of  salary  between 
the  judges  of  the  Supreme  Court?  Could  they  make  such 
distinction  between  the  judges  of  the  Circuit  Court? 

It  would  seem  that,  for  the  compensation  by  salary,  of 
the  same  class  of  officers,  the  law,  to  be  general  and  uni- 
form, must  give  to  each  the  same  compensation.  The  con- 
stitutional provision,  it  will  be  observed,  does  not  embrace 
•duties  to  be  performed,  but  requires  uniformity  in  salary 
where  it  is  given,  or  in  scale  of  fees,  where  they  are  al- 
lowed. 

It  would  seem,  therefore,  that  a  law  for  paying,  by  sala- 
ry, the  judges  of  the  Court  of  Common  Pleas,  to  be  gene- 
ral and  uniform,  should  fix  the  same  compensation  for  each 
and  aH  of  them.  But,  however  this  may  be,  we  are  clear 
that  a  law  which  graduates  the  salary  of  a  part  of  those 
judges  upon  population,  a  part  upon  territory,  and  a  part 
upon  population  and  territory  combined,  is  not  uniform 
within  ihe  meaning  of  the  constitution.  And  as  the  pre- 
sent case  involves  the  validity  of  the  two  provisoes  in  the 
38tti  sectk>n  only,  we  limit  our  decision  accordingly,  and 
simply  doelare  them  void. 

Per  OuriaM4 — The  judgment  is  affirmed  with  costs. 

X  D.  Cawdifij  for  the  appellant. 

S,  A,  Huff^  for  the  appellee. 
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Boots  and  Another  v.  Ttner  and  Another,*  1867. 
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Boots       127    66 

An  instmctbn  inaccurately  worded,  and  enoneons  as  an  abstract  proposition,       Triims        ^^      ^ 
is  neTartheless  right,  if  it  is  correct  in  its  application  to  the  evidence,  and  not 
calculated  to  mislead  the  jnry. 

An  appellant  cannot  assign  as  error  an  instmction  in  his  fiiyor. 

An  instmction  prayed  should  be  based  upon  facts  assumed  tA  be  proted  by  alf 
the  CTidence  bearing  upon  them,  and  not  bj  a  portion  only  of  the  eridence* 

The  Court  most  decide  the  effect  and  sufficiency  of  evidence  where  the  evi- 
dence offered  can  legally  produce  bat  one  result;  but  the  Ck>art  will  not  as- 
sume that  bat  one  efiect  will  be  produced  by  the  evidence  upon  a  |iyen  point, 
unless  such  evidence  has  a  fixed  legal  import,  and  is  such  that  no  other  in- 
ference can  be  drawn  from  it. 

An  instruction  too  narrow  to  cover  the  merits  of  the  case,  should  be  refused. 

The  Court  is  not  bound  to  give  an  instrftcdon  unless  it  ought  to  be  given  pre- 
dsely  as  prayed. 

APPEAL  from  the  Franklin  Circuit  Court.  ^''^''^ 

GrooKiNS,  J. — 7)/ner  and  Roberts^  the  plaintiffs,  were  mil-  jgse.  ' 
lers,  residing  at  BrookviUe^  Franklin  county,  Indiana^  and 
Soots  and  Coe,  the  defendants,  were  commission  merchants, 
residing  at  Cincinnati^  Ohio.  In  May  and  June^  1851,  the 
plaintiff  consigned  to  the  defendants  38  barrels  of  flour, 
and  in  the  fall  of  1854,  they  forwarded  to  them  145  barrels, 
for  sale.  This  action  was  brought  to  recover  the  value  of 
the  two  consignments,  alleging  a  special  demand  and  refu- 
sal to  account. 

The  defenses  were,  that  the  first  lot  was  not  received  by 
the  defendants;  and,  as  to  all,  that  they  had  fully  account- 
ed and  paid  over  the  proceeds. 

There  was  a  jury  trial — ^verdict  for  the  value  of  both  con- 
signments— ^new  trial  refused,  and  judgment. 

The  controversy  grew  out  of  the  manner  of  keeping  the 
accounts  by  Boots  and  Coe^  and  the  insolvency  of  Tyner^ 
one  of  the  plaintiffs. 

Previous  to  February^  1850,  several  different  firms,  of 
each  of  which  Tyner  was  a  member,  and  seems  to  have 
been  the  managing  partner,  had  dealuags  with  the  defend- 


*  The  opinion  in  this  case  has  been  held  back  on  petition  for  a  rehearing 
unoe  the  date  in  the  margin.  The  petition  was  overruled  May  8, 1858,  and 
the  judgment  reaffirmed. 
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ISor,  Teim,  ants,  and  with  a  previous  firm  of  which  they  were  succes- 
^^'*  sors.  The  defendants  kept  separate  accounts  with  each  of 
Boots  the  firms.  In  February^  1850,  the  manner  of  keeping  the 
TmxB.  accounts  was  changed  at  the  request  of  Tyner^  and  from 
that  date  they  were  kept  in  his  name.  All  receipts  from 
either  of  the  firms  were  credited  to  Tyner^  and  all  disburse* 
ments  to  or  on  account  of  either,  or  of  Tpner  individually, 
were  charged  to  him.  There  was  evidence  tending  to  show 
that  this  was  done  with  the  consent  and  approbation  of 
Robertst  Roots  and  Coe^  in  their  record  of  sales,  kept  an 
account  of  their  transactions  with  each  of  the  several  firms. 
The  evidence  tended  to  show  that  Roberts  directed  a  spe- 
cific appropriation  of  the  proceeds  of  sales  of  the  145  bar- 
rels forwarded  in  November^  1854,  which  order  was  after- 
wards countermanded  by  Tyner^  at  the  request  of  Roots  and 
Cbe,  and  without  the  knowledge  of  Roberts;  and  the  pro- 
ceeds of  the  sales  of  the  flour  were  carried  to  the  credit  of 
Tyner^  who  soon  after  failed,  there  being  a  large  balance 
due  to  the  defendants  from  Tyrier^  on  his  genersd  account 
with  them.  He  was  also  largely  indebted,  at  the  time  of 
his  failure  to  his  copartner,  Roberts^  at  whose  instance  tiiis 
suit  is  evidently  prosecuted  in  the  name  of  the  firm. 

It  is  not  contended  by  the  appellants  in  this  Court,  but 
that  there  was  sufficient  evidence  to  sustain  the  verdict,  if 
the  jury  were  rightly  instructed.  The  errors  assigned  are 
upon  instructions  given  and  refused.  The  following  were 
given  by  the  Court  of  its  own  motion: 

1.  If  you  believe  from  the  evidence,  that  the  13  and  25 
barrels  of  flour  were  delivered  by  the  plaintiffs  to  the  de- 
fendants, at  their  commission  house  in  the  city  of  Oincin^ 
nati,  you  will  find  for  the  plaintiffs  the  amount  the  flour  is 
worth  from  the  evidence,  unless  you  believe  it  was  passed 
to  the  credit  of  Tyner  and  Roberts.  If  you  believe  the 
flour  was  not  delivered  to  the  defendants,  you  will  find  for 
the  defendants. 

2.  If  you  believe,  from  the  evidence,  that  the  firm  of  2^' 
iter  and  Roberts  were  doing  business  with  Roots  and  Cbe, 
as  commission  merchants,  and  that  Tyner  had  all  the  busi- 
ness of  the  firm  of  Tyner  and  Roberts  done  with  Roots 
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and  Coe  in  the  name  of  Tyner  alone,  by  the  knowledge  Not.  Tomi, 
and  consent  of  Roberts j  and  that  it  was  acknowledged  by       ^°^*' 
Roberts  that  R.  Tyner  was  the  financial  agent  of  the  finn  of      Boots 
Tyner  and  Roberts^  and  that  all  the  moneys  dne  the  firm  were      Ttitbb. 
credited  and  paid  to  Tyner ^  and  that  all  the  debts  due  from 
the  firm  of  Tyner  and  Roberts  to  Roots  and  Coe^  were 
charged  to  the  individual  account  of  Tyner^  and  paid  by 
him,  and  that  Tyner  was  in  the  practice  of  using  his  indi- 
-vidual  name  for  the  purpose  of.  procuring  money  for  the 
use  of  the  firm  of  Tyner  and  Roberts  from  Roots  and  Cbe, 
or  from  others,  to  the  knowledge  of  Roots  ^nd  Cbe,  and 
they  furnished  2V?ter .  advancements  in  money  or  bills  of 
acceptance,  and  Tyner  ordered  the  145  barrels  of  flour  to 
be  passed  to  his  individual  accomit^it  would  authorize 
Roots  and  Coe  to  pass  to  the  credit  of  Tyner  the  value  of . 
the  flour,  and  you  should  find  for  the  defendants. 

The  first  of  these  instructions  is  not  as  accurately  word- 
ed as  would  have  been  proper;  but  taken  in  connection  with 
the  evidence,  we  do  not  think  it  could  have  misled  the  jury. 
It  is  complained  that  by  the  use  of  the  word  ^^  t^"  the  jury 
were  directed  to  take  the  value  of  the  flour  at  the  time  of 
trial  as  the  measure  of  damages;  but  that  word  was  used 
in  immediate  connection  with  a  reference  to  the  evidence 
of  value;  and  no  evidence  was  given  of  its  value  at  the 
time  of  trial,  but  its  value  when  delivered  was  proved.  It 
is  also  complained  that  the  jury  were  improperly  directed 
to  find  for  the  plaintiffs  the  value  of  this  flour,  uidess  it 
was  carried  to  the  credit  of  Tyner  and  Roberts.  We  think 
the  meaning  of  the  Court  was,  that  the  jury  should  find, 
as  to  that  flour,  for  the  plaintifb,  unless  they  had  received 
the  benefit  of  it.  The  contest  in  respect  to  these  two  lots 
of  flour,  constituting  the  first  consignment,  was,  whether 
the  defendants  had  received  it.  To  that  point  the  testi- 
meny  was  addressed,  and  a  witness  brought  to  prove  the 
delivery  was  sought  to  be  impeached.  The  account  ren- 
dered by  the  defendants  contained  no  credit  for  it.  With 
this  evidence  before  them,  we  think  the  jury  would  put  the 
construction  that  we  have  put  upon  the  charge.  It  is  fur- 
ther complained,  that  the  jury  was  directed  to  find  for  the 
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Hot.  Term,  plaintiffs,  unless  Tyner  and  Roberts  had  been  credited  with 

^^_ the  proceeds  of  the  flour,  although  there  may  have  been  a 

Boots  general  balance  against  them.  In  respect  to  this,  we  re- 
TtiTBR.  peat  what  we  liaye  already  said.  The  Court  and  jury 
were  not  dealing  in  abstractions.  They  had  the  evidence 
before  them,  and  in  view  of  it,  any  jury,  we  think,  would 
'  have  been  led  to  consider  that  which  applied  to  the  contro- 

versy involved  in  this  part  of  the  case— did  the  defendants 
get  the  flour?  If  they  did,  have  they  accounted  for  it? 
An  instruction  is  right  if  correct  in  its  application  to  the 
evidence,  although  it  might  be  erroneous  as  an  abstract 
proposition.     Shook  v.  2%^  State,  6  Ind.  R.  113  (1). 

Upon  the  second  instruction,  the  appellants  cannot  as- 
sign error.  It  is  in  their  favor.  They  complain  that  it 
imposed  too  many  restrictions  on  their  right  to  a  verdict^ 
The  jury  were  told  that  if  certain  facts  were  proved  they 
must  find  for  the  defendants;  not,  that  if  certain  facts  were 
not  proved  they  must  find  for  the  plaintiffs.  The  point  sought 
to  be  made  upon  this  instruction  could  only  have  been 
raised  by  the  defendants  by  praying  an  instruction  which 
did  not  impose  so  many  restrictions  upon  their  right  to  a 
verdict,  i^nd  excepting  to  the  refusal  to  give  it. 

The  following  instructions  were  prayed  by  the  defend* 
ants,  and  refused  by  the  Court: 

"  1.  That  if  the  jury  believe,  firom  the  testimony,  that 
the  facts  with  respect  to  the  disposition  made  by  defend- 
ants, of  the  proceeds  of  the  145  barrels  of  flour,  by  the 
plaintiflis  consigned  to  the  defendants  for  sale,  in  October 
and  November  last,  are  as  testified  to  by  Mr.  R.  Tyner  and 
the  clerk  of  the  defendants,  in  his  deposition,  the  defend- 
ants were  justified  in  making  the  disposition  which  they 
did  make  of  such  proceeds,  and  are  not  liable  again  to  ac- 
count to  the  plaintiffs  therefor. 

"  2.  K  Roots  and  Coe  did  receive  the  38  barrels  of  flour 
in  controversy,  they  ought,  if  such  was  the  usual  course  of 
dealings  between  the  parties,  to  have  credited  the  R.  TSf* 
ner  account  with  the  proceeds ;  and  if  the  only  result  of 
giving  that  credit  would  be  to  reduce  the  balance  which 
stood  to  the  debit  of  that  account,  on  the  first  of  Ocfyh 
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ber,  1854,  the  plaintiils  cannot  recover  in  this  Buit  there*  Ito^«  Term. 


1867. 


for."  

The  first  of  these  is  objectionable,  because  its  effect,  if  Boots 
giren,  would  have  been  to  draw  the  attention  of  the  jniy  Trrax. 
from  the  other  evidence  in  the  cause,  and  to  induce  them 
to  base  their  verdict  on  that  of  two  only  out  of  a  number 
of  witnesses.  This  was  improper.  Lawreneebwrg^  SfC*^ 
Railroad  Co,  v.  Monigomeryj  7  Ind.  R.  474.  An  instruction 
prayed  should  be  based  upon  a  state  of  facts  assumed  to 
have  been  proved  by  all  the  evidence  bearing  upon  it,  and 
not  by  a  portion  only  of  the  evidence. 

The  second  instruction  prayed  by  the  defendants,  was 
lightiy  refused.  There  are  some  cases  in  which  it  devolves 
upon  the  Court  to  decide  upon  the  effect  and  sufficiency  of 
evidence  ( Orookshank  v.  Kellogg^  8  Blackf.  256, — Hagnei 
V.  Thomas^  7  Ind.  R.  38) ;  but  this  is  where  the  evidence 
offered  can  legally  produce  but  one  result.  The  Court  can- 
not be  asked  to  assume  that  but  one  effect  will  be  produced 
by  the  evidence  upon  a  given  point,  unless  such  evidence 
has  a  fixed  legal  import,  and  is  such  that  no  other  inference 
can  be  dra^irn  from  it.  As  already  stated,  the  contest  con* 
ceming  the  38  barrels  was,  whether  it  had  been  delivered 
to  the  defendants,  their  account  with  Tyner  containing  no 
credit  for  it.  That  account,  though  kept  with  Tyner j  and 
with  the  assent  of  Roberts^  was  often  shown  to  the  latter, 
as  testified  by  the  defendants'  clerk.  The  account,  as  given 
in  evidence,  showed  monthly  balances  from  February^  1850, 
to  November^  1854,  and  was  proved  to  have  been  frequentiy 
rendered  to  Tyner ^  of  which  rendering,  it  is  fair  to  presume, 
the  several  firms  of  which  Tyner  was  the  managing  part- 
ner had  the  benefit.  From  the  manner  in  which  the  busi- 
ness was  transacted,  the  jury  might  have  inferred  that  the 
keeping  of  the  accounts  on  both  sides  was  intrusted  mainly 
to  the  defendants,  and  that  if  the  account  shown  to  iZoft- 
erts  had  contained  a  credit  for  the  proceeds  of  this  flour,  it 
would  not  have  remained  three  and  a  half  years  without 
being  settled  in  such  a  manner  that  Roberts  would  have 
got  the  benefit  of  it. 
The  instruction  was  properly  refused,  we  think,  for  an- 
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Not.  Term,  other  reason*  The  object  of  it  was  to  secure  a  verdict  for 
^^'*  the  defendants  in  respect  to  the  38  barrels  of  flour,  by  the 
Boots  solution  of  an  arithmetical  proposition  which  did  not  ne- 
Ttvib.  cessarily  involve  the  merits  of  the  case.  Suppose  the  jury 
had  found  that  the  usual  course  of  dealings  between  the 
parties  would  have  been  to  credit  the  "  JL  7)/ner  account  ** 
with  the  proceeds  of  the  flour,  and  had  then  imagined,  con- 
trary to  the  proof,  that  that  had  been  done,  and  that  this 
amount  had  been  carried  down  through  the  various  bal- 
ances, and  had  been  in  that  way  finally  subtracted  firom 
the  balance  on  that  account  in  favor  of  the  defendants^ — 
that  would  not  have  been  conclusive  of  any  question  of 
right  between  the  parties,  regardless  of  the  other  evidence 
in  the  cause.  It  is  a  favorite  resort  of  the  practitioner 
to  endeavor  to  secure  a  verdict  by  fixing  the  attention 
of  the  jury  upon  a  single  proposition.  We  do  not  mean 
to  condemn  that  practice;  but  he  that  will  do  so  must  see 
that  his  proposition  is  broad  enough  to  cover  the  merits 
of  the  case.  The  jury  might  have  been  misled  by  the 
instruction,  and  the  Court  is  not  bound  to  give  an  in- 
struction unless  it  ought  to  be  given  precisely  in  the  terms 
prayed. 

Upon  the  whole  case,  we  conclude  that  the  judgment 
must  be  affirmed. 

Per  Ouriatih) — The  judgment  is  affirmed,  with  1  per  cent; 
damages  and  costs. 

P.  L.  Spooner  and  J.  Ryman^  for  the  appellants. 

J.  D.  Howland  and  O.  Holland^  for  the  appellees  (2). 

(1)  See,  also,  Thompsonr.  T^boni/wofi,  9  Ind.  R.328;  Shaw r.Savm, id. bl7; 
JoUy  T.  The  Tent  Haute  Drawbridge  Co.,  id.  on  p.  423,  and  cases  cited. 

(2)  Connsel  for  the  appellees,  in  a  supplemental  brief,  cited  McCaU  t.  /Sm- 
ver$,  6  Ind.  R.  187;  Short  t.  >ScoM,  6  id,  430;  Vanuxen  t.  Bxxe,  7  id.  222,  to 
the  point  that  the  Terdict  being  right  on  the  weight  of  eridenoe,  the  law  of  the 
case  as  given  bj  the  Court  to  the  juiy  is  whoUj  immaterial. 

The  original  briefs  were  missing. 
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« 

Not.  xtnkf 
Boob  v.  The  Junction  Railroad  Company.*  IoOy. 


Boob 

Where  two  or  more  nulroad  companies,  with  tho  coiuent  of  the  legislatnre,    r^n^  Juiro- 
granted  subsequently  to  the  sabscriptions  of  stock,  but  without  the  consent  tiov  Railb'd 
of  the  stockholders,  consolidate  their  separate  existcnoes  into  one,  non-con-     Cohfakt. 
Bentiug  stockholders  are  released,  and  may  withdraw  from  the  corj)oration. 

li  aeemSj  that  such  consolidation  does  not  necessarily  dissolve  the  corporation. 

Where  the  original  charter  of  a  railroad  company,  in  such  a  case,  provided 
that  the  legislature  might  make  such  amendments  to  the  charter  as  the  com- 
pany might  at  any  time  desire, — held,  that  the  amendments  contemplated 
were  such  as  might  ftdlitate  the  construction  of  the  road  provided  for  in  th<^ 
charter,  and  not  such  as  would,  in  eflbct  create  a  new  company,  for  a  diiTer- 
ent  purpose.  The  word  company,  as  there  used,  probably  means  the  stock- 
holders. 

APPEAL  from  the  Fayette  Circuit  Court,  Wednaday, 

Perkins,  J. — This  suit  involves  the  question  decided  in  ^^"ct*^^- 
McCray  v.  The  Junction  Railroad  Co.^  9  Ind,  R.  358.  That 
question  is,  whether  two  railroad  companies,  by  consent  of 
the  legislature,  granted  subsequently  to  the  subscriptions 
of  stock,  bnt  without  the  consent  of  the  stockholders,  can 
consolidate  their  separate  existences  into  one.  It  is  ad- 
mitted that  they  can  do  it  with  such  consent.  This  Court 
has  held  that  they  cannot  without.  A  stockholder,  not  con- 
senting, may  w^ithdraw  from  the  corporation.  Such  con- 
solidation does  not  necessarily  dissolve  the  corporation,  it 
seems,  but  releases  non-consenting  stockholders. 

We  adhere  to  the  decisions  heretofore  made.  We  think, 
as  a  general  proposition,  that  corporations  cannot,  unless 
authorized  by  their  charters,  enter  into  partnerships.  If 
not,  they  cannot  consolidate,  as  was  attempted  to  bq  done 
in  this  case.  See  Stevens  v.  The  Rutland^  SfC.^  Co.^  1  Am. 
L.  Reg.  154,  where  the  cases  are  reviewed. — Carlisle  v. 
2T4e  Terre  Haute  and  Richmond  Railroad  Co*,  6  Ind.  R. 
316. — Sparrow  v.  The  Evansville,  ^c,  Co.,  7  Ind.  R.  369. 
— Fisher  v.  The  Evansville,  SfC,  Co.^  id,  407. — jfedf.  on 
Railw.  91  (1). 


*  The  opinion  in  this  case  was  deliycred  at  the  date  in  the  margin,  but  it 
was  afterwards  rocalledi  and  the  case  reconsidered.  It  was  finally  returned 
April  6,  1858. 
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Not.  Term,       The  original  charter  of  the  company,  in  the  case  at  bar, 
^^^*      contained  this  section:  "  Should  the  company  at  any  time 
Boob       desire  any  amendment  to  this  act,  it  shaU  be  lawful  for  the 
Thx  Juiro    legislature  to  make  the  same." 
^  CowijfT."*      As  to  this  clause,  we  think  the  most  reasonable  construc- 
tion of  it  is,  that  it  simply  contemplated  amendments  that 
might  facilitate  the  construction  of  the  road  provided  for 
in  the  charter,  and  not  such  as  should,  in  effect,  create  a 
new  company  for  a  different  undertaking.     Again,  the 
amendment  must  be  one  desired  by  the  company,  which, 
probably,  in  that  section  of  the  charter,  means  the  stock- 
holders. 

No  doubt  the  two  companies  could  form  a  through  con- 
nection for  running  their  roads,  each  retaining  its  own  or- 
ganization, defraying  its  own  expenses,  and  receiving  its 
own  profits. 

The  judgment  below  must  be  reversed,  and  the  cause  re- 
manded for  another  trial,  in  which  the  question  whether 
the  appellant  had  expressly,  or  by  implication,  assented  to 
the  consolidation  may  be  determined. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
J,  A.  Fay^  for  the  appellant. 
&  W.  Parker  and  J.  C.  Mcintosh^  for  the  appellees. 

(1)  See,  also,  Pierce's  Amer.  Railr.  Law,  89  to  99. 
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CASES 

ARGUED  AND  DETERMINED 

IW    THE 

SUPREME  COURT  OF  JUDICATURE 

OF    THE 

STATE  OF  INDIANA, 


AT  INDIANAPOLIS,  MAY  TERM,  1858,  IN  THE  FOBTY-SECOND 

YEAB  OF  THE  8TATS. 


Dragooo  V.  Dragooo. 


The  defendant,  in  tlus  cue,  daimed  as  a  set-off  the  amount  of  a  note  made 
jotntlj  by  the  plaintiff  and  himself,  alleging  that  he,  defendant,  was  only 
snrcty,  and  that  he  had  paid  the  whole  note.  To  proTe  this,  he  called  the 
plaintiff  as  a  witness.  Plaintiff  testified  that  defendant  had  paid  the  note, 
and  then  went  on  to  testify  to  a  series  of  amngements  between  him  and 
defendant,  bj  idiich  he  had  satisfied  the  latter.  Defendant  then  offered  him- 
self as  a  witness  touching  these  forther  fects,  but  he  was  rejected.  Hdd, 
that  he  should  haye  been  admitted. 

APPEAL  from  the  Lagrange  Court  of  Common  Pleas.  Monday, 
Per  Cfuriam. — In  this  case  the  defendant  called  the  plain-  ^  ^' 
tiff  as  a  witness  to  answer  three  inquiries*  He  answered 
them,  and  then  proceeded  to  state  further  facts*  The  de- 
fendant then  offered  himself  as  a  witness  as  to  those  fhr- 
tl^er  facts.  He  was  rejected.  The  statute  is  that,  ^^  any 
party  examined  by  an  adverse  party  may  testify  in  his  own 
behalf  in  respect  to  any  matter  pertinent  to  the  issue;  but 
if  he  testify  to  any  new  matter  not  responsive  to  the  inqui- 
ries put  to  him  by  the  adverse  party,  such  adverse  party 
may  offer  himself  as  a  witness  on  his  own  behalf  in  respect 
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May  Term,   to  the  new  matter,  and  shall  be  received."    2  R.  S.  p.  96, 
1858.      ^  300^ 


The  Ivdiak^  It  is  not  easy  to  determine,  in  every  case  under  this  pro- 
Railwat  Co.  vision,  what  shall  be  regarded  as  new  matter.  The  testi- 
BoDur.  nio'iy  must  all  be  pertinent  to  the  issue,  still,  though  thus 
pertinent,  it  may  be  new  matter.  It  must  be  responsive 
to  the  question  put,  or  it  will  be  such  matter.  But  how 
wide  a  range  of  explanatory  facts  may  be  given  in  response 
to  an  inquiry?     This  is  the  difficulty. 

Here,  the  defendant  claimed,  as  a  set-off  to  the  plaintiff's 
suit,  the  amount  of  a  note  made  jointly  by  the  plaintiff 
and  defendant  to  a  third  person.  The  defendant  claimed 
that  he  paid  the  whole  of  the  note,  that  he  was  but  a  surety 
on  the  note,  and,  hence,  was  entitled  to  the  whole  amount. 
One  step  in  making  out  his  case  would  be  to  prove  that 
he  paid  the  whole  of  the  note.  To  prove  this,  he  called 
the  plaintiff,  and  asked  him  who  paid  said  note.  He  re- 
plied that  the  defendant  paid  it.  He  then  went  on  to  tes- 
tify to  a  series  of  arrangements  between  him  and  the  de- 
fendant, by  which  he  had  satisfied  the  latter,  &c. 

We  think  this  was  new  matter,  and  that  the  defendant 
should  have  been  allowed  to  testify  (1). 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &e. 

A.  Ettison,  for  the  appellant. 

(1)  See  Thompson  y.  Shaefer,  9  Ind.  R.  500. 
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The  Indiana  Central  Railway  Company  v.  Bodex. 

It  is  only  where  this  company  has  taken  possession  of  or  appropriated  pro* 
party  in  the  constniction  of  her  work,  that  they  may  be  sued  for  damages 
in  the  mode  prescribed  by  4  3  of  the  act  of  January  13,  1849,  amendatory 
of  the  act  of  incorporation.  • 

Bat  a  railroad  company  is  liable  for  an  injury  resulting  from  the  constniction 
of  their  work,  as  at  common  law,  where  no  remedy  is  giren  by  the  charter. 


\ 
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APPEAL  from  the  Wayne  Circuit  Court.  Maj  Tenn, 

Davison,  J. — This  suit  was  commenced  before  a  justice       ^8^' 
of  the  peace,  under  the  act  incorporating  the  railway  com-  Ths  Ikdiaka 
pany.    The  complaint  alleges  that  Boden^  who  was  the  iuhwat  Co. 
plaintiff,  is  the  owner  of  lots  9, 10, 11, 12  and  13,  in  block      bomk 
14  in  Cambridge  City;  that  the  company  had  seized  upon 
the  lots,  rendered  them  useless  to  the  owner,  and  appropri-  -^w<%f 
ated  them  to  her  own  use.     It  is  averred  that  the  plaintiff 
is  greatly  injured;  that  he  has  sustained  damage  to  the 
amount  of  1,500  dollars;  and,  therefore,  he  makes  com- 
plaint, &c*     Pursuant  to  the  act,  the  parties  selected  arbi- 
trators, who  returned  an  award,  upon  which  the  justice 
rendered  judgment.     The  company  appealed. 

In  the  Circuit  Court,  the  jury,  to  whom  the  cause  was 
submitted,  found  specially  as  follows:  That  the  company 
located  and  constructed  her  railway  on  and  upon  a  certain 
street  in  Cambridge  City^  upon  which  street  the  plaintiff's 
lots  bound  and  front,  and  has  erected  an  embankment  im- 
mediately in  front  of  said  lots,  so  high  above  the  formei 
level  of  the  street  as  to  cause  the  water  and  dirt  to  run  and 
slide  down  from  the  embankment  to  and  upon  the  lots, 
thereby  hindering  egress  and  regress  from  them  to  and 
along  the  street.  And  further,  the  jury  found  generally 
for  the  plaintiff,  and  assessed  his  damages  at  125  dollars. 
The  defendant  moved  for  a  new.  trial  and  in  arrest;  but 
her  motions  were  overruled,  and  judgment  rendered,  &c. 

Section  3  of  the  act  of  incorporation  to  which  we  have 
referred,  provides,  inter  alia,  that,  in  all  cases  where  the 
owner  of  lands,  stone,  wood  or  other  materials,  necessary 
for  the  use  and  construction  of  said  road,  shall  refuse  to 
relinquish  the  same,  or  accept  a  fair  compensation  therefor, 
it  shall  be  lawful  for  the  corporation,  by  their  agent,  &cc^ 
to  enter  upon,  take  possession  of,  and  use  the  same,  avoid- 
ing, in  all  cases,  unnecessary  damage  to  the  owner;  and 
where  such  owner  may  feel  aggrieved  or  injured  in  conse* 
quence  of  such  use  of  his  land,  &c.,  he  shall  make  written 
complaint  before  the  nearest  justice  of  the  peace,  setting 
forth  the  nature»and  locality  of  the  injury,  &c.,  whereupon, 
such  justice  shall  require  the  president  of  the  company  to 
Vol.  Xr-7 
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May  Term,   appoint  one  disinterested  appraiser,  and  the  complainant 

^Q^'      another,  which  appraisers,  so  appointed,  shall,  upon  com- 

Tbb  Ln>iAKA  putation  of  the  damages,  make  up  their  award,  and  report 

Railway  Co.  the  same  to  the  justice,  &c.     Local  Acts  1849,  p.  92. 

BoDsir  Does  the  remedy  thus  prescribed  embrace  the  case  made 

by  the  record?     This  is  the  only  question  before  ns. 

The  special  verdict  does  not  allow  the  conclusion  that 
the  lots  described  in  the  complaint,  or  any  part  of  them, 
were  seized  and  appropriated  to  the  use  of  the  company, 
nor  does  it  appear  that  they  were  entered  upon  and  used, 
within  the  meaning  of  the  statute.  The  embankment  in 
front  of  the  plantifTs  lots  is  evidently  an  obstruction  to  his 
easement  in  the  street;  but  for  such  injury  the  statute  con- 
templates no  remedy.  It  is  only  where  the  company  has 
taken  possession  of  and  appropriated  property  in  the  con- 
struction of  her  work,  that  its  owner  is  allowed  to  sue  for 
damages  in  the  mode  prescribed  by  the  act  of  incorpora- 
tion. 

Still,  the  plaintiff  is  not  without  remedy;  because  it  has 
been  often  decided  that  a  railroad  company,  for  an  injury 
which  necessarily  results  to  private  property  from  the  con- 
struction of  her  work — ^there  being  no  remedy  given  by  her 
charter — ^is  liable  as  at  common  law.  l\Ue  v.  TAc  Ohio 
and  Mississippi  Railroad  ^Co.^  7  Ind.  R.  479. — HuUon  v.  The 
Indiana  Central  RaUway-  Cb.,  id.  522. — The  Evansville^  ^e^ 
Railroad  Co.  v.  Dick,  9  Ind.  R.  433  (1). 

The  plaintiff,  having  improperly  instituted  his  suit  under 
the  act  incorporating  the  company,  and  the  damages  claim- 
ed being  an  amount  to  which  a  justice's  jurisdiction  does 
not  extend,  the  judgment  must  be  reversed. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
C  H.  Test,  J.  S.  Newman  and  J.  P.  Siddall^  for  the  ap- 
pellants. 

Cl)  See  the  ang;iiment  of  oounsel  in  this  last  case,  9  Ind.  B.  437,  et  Beq, 
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May  Tenn, 

Howard  v^  The  State  on  the  relation  of  Vawter.  1868. 


HOWABD 

The  act  of  1855  (ch.  11)  "to  fix  the  commencement  of  the  terms  of  certain  ▼• 

county  officers,  and  to  render  the  same  nniform,"  conflicts  with  §  2  of  art.  6    ■*^^*  State. 
of  the  constitiition,  and  is  therefore  Toid. 
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APPEAL  from  the  Benton  Circuit  Court.  Monday, 

Davison,  J. — This  was  a  proceeding  by  writ  of  mandate    ^^ 
against  Hatoard,  the  clerk  of  the  Benton  Circuit  Court.  Ij§  iS 

The  affidavit  upon  which  the  writ  is  founded  alleges,  inter  ^ — ^ 

ali€tj  that  one  TheophUus  StembeU  was,  at  the  annual  elec-  '^^    ^ 

tlon  in  October^  1854,  elected  treasurer  of  Benton  county, 
for  the  term  of  two  years,  commencing  on  the  16th  of  Av^ 
gusty  1865,  and  terminating  on  the  15th  of  August.,  1867; 
that  StembeU  was  duly  commissioned,  &c,  as  treasurer, 
and  on  the  16th  of  ilt^ti^^,  1866,  commenced  the  discharge 
of  the  duties  of  that  office,  and  still  is  acting  as  such  trea*- 
surer;  that  a  general  election  was  held  in  said  county,  on 
the  second  Tuesday  of  October^  1866,  at  which  Vawter^  the 
relator,  was  a  candidate  for  treasurer,  and,  having  received 
a  large  majority  of  the  votes  cast  at  that  election,  was  duly 
elected  treasurer  of  said  county,  and  his  election  to  that 
office  was  declared  by  the  board  of  canvassers,  and  certi- 
fied to  Howard  as  clerk,  &c.,  on  the  Thursday  succeeding 
the  election.  The  affidavit  further  alleges  that  Howard^ 
as  clerk,  &c.,  has  failed  and  refused  to  make  out  a  state- 
ment specifying  the  number  of  votes  given  to  Vawter  for 
said  office,  and  transmit  the  same  to  the  secretary  of  state, 
&c 

Upon  this  affidavit,  the  Court  ordered  an  alternative 
mandate  against  Howard,  commanding  him  to  make  out 
and  transmit  a  statement  of  the  votes  cast  for  Vawter  as 
treasurer,  &c.,  to  the  secretary  of  state,  or  to  appear  and 
show  cause  why  a  peremptory  mandate  should  not  issue 
against  him,  &c 

The  answer  to  the  alternative  mandate  admits  the  date 
of  StembelPs  election,  his  commission,  and  the  commence- 
ment of  his  term  of  office,  as  stated  in  the  affidavit;  but 
alleges  that  Howard  did  refuse,  and  still  refuses,  to  make 
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May  Term,   out  and  transmit  to  the  secretary  of  state  a  statement  of 

^^^'      the  number  of  votes  cast  for  Vatvter;  because,  by  an  act 

HowABD     of  the  legislature  entitled  "  An  act  to  fix  the  commence- 

The  State,  ment  of  the  terms  of  certain  county  oflScers,  and  to  render 

the  same  uniform,"  approved  March  3, 1855,  Stembell  is 

entitled  to  hold  the  office  of  treasurer  until  the  first  Mon* 

day  in  November^  1857.    It  asserts  that  the  election  of 

Vawter  was  illegal,  and  that  no  legal  election  could  be  held 

for  that  office  until  the  general  October  election  for  1857. 

The  act  referred  to  provides,  first,  that  the  terms  of  of- 
fice of  the  sheriff,  treasurer,  &;c.,  ^'  shall  commence  on  the 
first  Monday  of  the  month  of  November  immediately  fol- 
lowing the  general  October  elections,  and  that  any  of  the 
above-named  officers  to  be  elected  hereafter  shall  hold  their 
offices  until  the  first  Monday  of  November  aforesaid,  ac- 
cording to  their  respective  terms."  Secondly,  "  That  when- 
ever any  of  the  aforesaid  officers  shall  have  been  elected  at 
the  October  election  of  1854,  said  election  shall  be,  and  is 
hereby,  declared  valid,  and  they  shall  enter  upon  the  dis- 
charge of  the  duties  of  said  offices  at  the  expiration  of  the 
term  of  the  present  incumbent,  and  hold  as  provided  in  the 
first  section  of  this  act."     Acts  1855,  p.  52, 

To  the  answer  there  was  a  demurrer  sustained,  and  a 
peremptory  mandate  was  ordered,  &c. 

The  answer,  no  doubt  construes  the  act  correctly.  Un- 
der it,  the  relator  could  not  be  entitled  to  the  office  on  the 
first  Monday  in  November  immediately  following  his  elec- 
tion; because  there  was  then  an  incumbent  who&e  tenn 
had  been  by  the  act  itself  extended  to  the  first  Monday  of 
November^  1857.  Hence,  there  could  not,  in  view  of  the 
act,  have  been  a  legal  election  of  a  successor  to  Stembell 
until  the  second  Tuesday  in  October  immediately  preced- 
ing the  expiration  of  his  extended  term.  But  it  is  insisted 
that  the  act  in  question  conflicts  with  §  2  of  art.  6  of  the 
constitution,  and  is  therefore  a  nullity;  and  that,  under  the 
general  election  law  of  1852,  StembelPs  term  ended  on  the 
15th  of  August,  1857,  at  which  period  Vawter j  having  been 
elected  in  October,  1856,  was  entitled  to  the  office.  1  R, 
S.  p.  260. 
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The  constitutional  provision  to  which  we  are  refened,  is   May  Term, 
as  follows:  1868. 


"  There  shall  be  elected  in  each  county,  by  the  voters     Howahd 
thereof,  at  the  time  of  holding  general  elections,  a  derk  of  thb  Statb. 
the  Circuit  Court,  auditor,  recorder,  treasurer,  &c    ♦  •  • 
The  treasurer,  &c.,  shall  continue  in  office  two  years ;  and  no 
person  shall  be  elligible  to  the  office  of  treasurer,  &c*,  more 
than  four  years  in  any  period  of  six  years." 

Thus,  the  term  of  the  office  of  treasurer  is  fixed.  And 
though  it  t»e  conceded  that  the  legislature  may  have  the 
power  to  fix  the  time  at  which  such  term  shall  commence, 
still,  in  Older  to  effect  that  object,  they  are  not  authorized 
either  to  shorten  or  lengthen  it.  This  construction  is  well 
supported  by  another  provision.  Section  2  of  art  15  says: 
"  When  the  duration  of  any  office  is  not  provided  for  by 
the  constitution,  it  may  be  declared  by  law;"  and  thereby 
clearly  implies,  that  when  such  duration  is  limited  by  the 
organic  law,  it  cannot  be  changed  by  legislation.  But  the 
appellant  argues  thus:  "  If  the  legislature  have  the  power 
to  designate  the  time  at  which  the  regular  term  of  the 
office  of  treasurer  shall  commence,  and  the  time  fixed  would 
cause  a  vacancy  in  that  office,  they  have  the4)ower  to  pro- 
vide by  enactment  for  the  filling  of  any  such  vacancy." 
The  answer  to  this  is,  that  the  term  being  expressly  limited 
by  the  constitution,  the  legislature  have  no  power  to  enact 
a  law  which,  in  its  effect,  would  create  a  vacancy.  It  is 
true,  they  may  provide  by  general  law  for  the  filling  of  va- 
cancies that  may  occur;  but  that  purpose  is  not  indicated 
either  in  the  title  or  provisions  of  the  act  before  us.  Ap- 
plied to  this  case,  it  affirmatively  extends  a  term  of  office 
beyond  the  limit  fixed  by  the  constitution,  and  must,  there- 
fore, be  held  invalid.  We  are  unanimously  of  opinion  that 
Vawter  was  entitled  to  the  office  upon  the  expiration  of 
two  years  from  the  15th  of  Augustj  1855.  The  judgment 
roust  be  affirmed. 

Per  Oufianu — The  judgment  is  affirmed  with  costs. 

J.  Lu  MUler^  for  the  appellant. 

JL  C  Oregory^  H.  W.  Chase  and  J.  A.  WiUtackj  for  the 
state. 
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^^^  Hill  v.  Brinkley. 


10    lOBSl  HlLl 

147    139l  T.  — .      ^  .  «,  «  .    ,  -   ,  i.  ,. 

Bkxvkuet.    ^'^^  Conrt,  on  motion,  wul  set  off  judgments  of  toe  same  or  of  at 

Courts. 
Where  one  of  the  judgments  thus  set  off  has  been  assigned,  the  Court  will 
not  except  the  amount  of  a  lien  thereon  of  which  the  assignee  had  no  no- 
tice. 
,  In  this  state,  attorneys  hare  bo  general  lien  on  judgments  for  lees. 

Monday,  APPEAL  from  the  Cfrcmt  Court  of  Ck>mmon  Pleas. 

^  Perkins,  J.^ — Motion  to  set  o£f  judgments.     Motion  sus- 

tained. 

It  appears  that  David  HUl  obtained  a  judgment  against 
Spencet  Brinkley.  Subsequently,  Brinkley  became  the 
owner,  by  assignment  to  him  from  one  Jones,  of  a  judg- 
ment in  the  same  Court,  against  JHilL  Brinkley  moved 
that  the  Court  order  the  latter  judgment  to  be  set  off 
against  the  former,  and  the  former  to  be  entered  as  thereby 
satisfied*  The  Court  did  so.  This  was  right.  The  Court 
will  thus  set  off  judgments  in  the  same,  and  in  different 
Courts.    2  Swan's  Ft.  p.  999. 

While  the  motion  was  pending,  the  attorneys  for  Jones 
gave  notice  that  they  claimed  a  lien  of  50  dollars,  on  the 
judgment  assigned  to  Brinkley,  by  him,  and  asked  the  Court 
to  except  that  amount  out  of  the  operation  of  the  order  of 
set-off     The  Court  did  so.    This  was  wrong. 

1.  It  was  wrong  because  Brinkley  had  purchased  and 
received  the  assignment  of  the  whole  judgment  without 
any  notice,  given  expressly,  or  constructively  by  noting  the 
claim  for  a  lien  upon  the  record. 

2.  Because,  in  this  state,  attorneys  have  no  general  lien 
upon  judgments  for  fees.  In  Englandj  and  in  some  of  the 
states  of  the  Union,  attorneys  have  such  a  lien  for  taxable 
costs;  but  these  are  different  from  attorneys'  fees.  These 
taxable  costs,  here,  go  to  the  clerks  and  other  officers,  not 
to  attorneys.  Neither  statute  nor  usage,  in  this  state,  gives 
attorneys  a  lien  upon  judgments  for  their  fees. 

But  no  error  is  assigned  as  to  this  point. 

Per  Curiam. — The  judgment  is  affirmed  with  costs* 
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L   Van  DevatUer  and  J.  F.  McDoweU^  for  the  appel-  Maj  Tena, 

lant.  1888. 

J.  Brownlee^  A.  Steele  and  JX  D.  Thompson^  for  the  ap-  Slauohtbb 

P®U^®*  Dbtinbt. 


•  ••» 


Slaughter  and  Another  v.  Detiney,  A  ^l    S C  *^^     ^  '     / 

SemUe,  that  a  man  cannot  mortgage  land  to  one  of  his  creditors,  who  is  wil- 
ling to  give  him  time— his  wife  not  joining  in  the  mortgage — and  let  his 
other  creditors  sell  his  other  property  to  paj  their  claims,  and  then  select 
llie  mortgaged  property  as  exempt  fiom  execution,  as  against  the  mortgagee, 
iHien  he  shall  seek  to  foredose,  as  well  as  against  the  other  creditors;  nor 
can  the  right  to  select  a  portion  ont  of  many  articles  of  property,  render  any 
article  actually  exempt  tiU  the  selection  has  been  made. 

Where  an  execution-defendant  claims  land  as  exempt  from  execution,  and  se- 
lects a  freeholder  as  an  appraiser,  and  such  freeholder  is  not  a  householder,  * 
the  sheiiflT  must  choose  an  appraiser  for  him. 

Where  land  mortgaged  to  secure  a  debt  was,  after  being  claimed  as  exempt 
from  execution,  sold  under  a  decreee  of  foreclosure,  and  the  mortgagee 
brought  suit  to  reooTer  possession,— ^cU,  that  the  exccntion-defiandant,  in  his 
answer,  need  not  n^gatiTe  that  the  mortgage  was  given  to  secure  the  pay- 
ment of  purcha8e4noney ;  but  that  the  plaintiff  must  set  this  ikp  in  his  re- 
ply. 

A  paragraph  of  an  answer  purporting  to  answer  the  whole  complaint,  but  re- 
ally answering  but  a  part  of  it,  is  bad. 

APPEAL  jfrom  the  Harrison  Circuit  Court  Monday, 

Perkins,  J- — Suit  for  the  recovery  of  sixty  acres  of  land  ^^y  ^• 
alleged  to  be  in  the  possession  of  the  defendant,  Detiney, 

Answer,  1.  Denying  generally  the  complaint;  and,  2.  Al- 
leging that  on,  &C.,  the  defendant,  Detiney^  and  one  LaW'> 
rence^  were  the  joint  and  equal  owners  of  said  sixty  acres; 
that,  being  so,  they  mortgaged  them  to  Terry  Sf  Co,^  to  se- 
cure a  debt  contracted  after  the  4th  of.  July^  1852;  that  the 
wife  of  Lawrence  joined  in  the  mortgage,  while  the  wife 
of  Detiney  did  not;  that  subsequently,  Terry  Sf  Co,  fore- 
closed the  mortgage,  obtained  a  decree  for  the  sale  of  the 
mortgaged  premises,  the  wife  of  Detiney  not  being  a  party 
thereto,  and  that  the  lands  were  sold  under  the  decree,  the 
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May  Tenn,  plaintiffs  in  this  suit  becoming  the  purchasers;  that  before 
^^^°*  the  sale,  defendant,  Detiney^  claimed  the  land  as  exempt 
Slauohtbs  from  execution,  demanded  its  appraisement,  and  selected 
Dbtikbt.  a  freeholder  on  his  part  to  aid  in  making  it,  &c.  The  de- 
fendant alleges  that  the  plaintiffs  purchased  with  notice, 
that  his  wife  is  still  living,  and  that  he  was  and  is  a  resi- 
dent householder,  &c. 

A  demurrer  was  overruled  to  this  paragraph  of  the  an- 
swer, and  final  judgment  was  rendered  for  the  defendant. 

It  is  provided  in  2  R.  8.  p.  337,  that  any  resident  house- 
holder may  select  from  his  real  and  personal  property  300 
dollars'  worth  which  shall  be  exempt  from  execution. 

The  third  section  of  the  act  is  as  follows: 

"  No  mortgage  or  sale  of  any  real  estate,  exempted  un- 
der the  provisions  of  this  act,  shall  be  valid  if  executed  by 
a  married  man,  unless  the  deed  be  acknowledged  by  the 
wife  in  due  form  of  law." 

The  second  paragraph  of  the  answer  above  set  out^  was 
drawn  with  reference  to  this  section;  but  the  appellant  con- 
tends that  the  section  does  not  apply  to  the  case.  He  in- 
sists that  it  relates  only  to  property  that  has  been  claimed 
and  allowed  as  exempt  from  execution  before  it  is  mort- 
gaged; that  the  mortgage,  to  be  rendered  void,  must  be 
executed  upon  property  then  actually  exempt.  There  is 
certainly  much  strength  in  the  position  taken.  By  the 
statute,  a  debtor  has  a  right  to  select,  out  of  all  his  pro- 
perty, particular  pieces  to  the  value  of  300  dollars,  leaving 
the  balance  to  be  sold  to  pay  debts.  Austin  v.  Swanky  9 
Ind.  R.  109.  And  it  is  easy  to  see,  that  if  a  man,  his  wife 
not  joining,  may  mortgage  to  one  creditor,  who  may  be 
willing  to  give  him  time,  a  piece  of  land,  and  let  his  other 
creditors  sell  his  remaining  property  to  pay  their  claims,  he 
selecting  the  mortgaged  property  as  exempt  from  sale  on 
execution,  both  against  his  other  creditors,  and  also  against 
the  mortgagee  when  he  shall  seek  to  foreclose,  great  injus- 
tice and  hardship  may  be  occasioned.  It  would  seem  to 
be  invalidating  by  a  subsequent  act,  what  was  before  valid. 
Nor,  it  would  seem,  can  the  mere  right  to  select  a  portion, 
out  of  many  articles  of  property,  as  exempt,  render  any 
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article  actually  exempt  till  the  selection  has  been  made.  May  Tenn, 
But  we  regard  this  point  as  of  too  much  importance  to  be       •'•^^' 
settled  till  after  it  has  been  fully  discussed;  and  we  have   Slaughter 
seen  no  brief  upon  it  from  the  appellee.     We  shall  there-    Dbtivsy. 
fore  leave  it  wholly  undetermined,  as  the  case  must  go  back 
upon  another  point  (1). 

It  is  further  objected  that  the  paragraph  is  bad  because 
it  alleges  the  selection  of  a  freeholder  as  an  appraiser,  when 
the  statute  requires  a  householder.  It  is  true  that  a  free- 
holder may  not  be  a  householder,  and  hence,  not  a  legal 
appraiser;  but  the  statute  further  provides  that  if  the  exe- 
cution-defendant fails  to  select  an  appraiser,  as  provided  by 
statute,  the  sheriff  shall  select  for  him.  This  he  shomld 
have  done.  It  is  also  insisted  that  the  paragraph  is  bad 
because  it  does  not  negative  that  the  mortgage  was  given 
to  secure  purchase-money  of  the  mortgaged  lands,  &c. 

But  as  this  exceprtion,  if  it  be  such,  in  the  statute,  is  con- 
tained in  a  subsequent,  independent  section,  to  that  relied 
on  in  the  answer,  we  think  it  need  not  be  negatived  therein, 
but  should  be  set  up  by  way  of  reply.  See  Sorden  v.  Oate* 
wood,  1  Ind.  R.  107. 

Another  objection  to  the  paragraph  of  the  ahswer  under 
consideration  is,  that  it  purports  to  answer  the  whole,  and 
actually  answers  but  a  part,  of  the  complaint  This  is  a 
valid  objection.  The  suit  is  against  the  defendant  to  re- 
cover the  entire  sixty  acres  of  which  he  is  in  possession. 
The  paragraph  is  pleaded  as  an  answer  to  the  whole  cause 
of  action.  It  sets  up,  in  fact,  no  bar  to  one  half  of  that 
cause,  even  if  valid  (which  we  do  not  decide)  as  to  that. 
The  defendant  aUeges  a  title  to  but  an  undivided  half  of 
the  land.  Beagles  v.  Sejtcmj  7  Ind.  R.  496.-2  R.  S.  p. 
167,  §  600. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings,  with  leave  to 
amend. 

W.  T.  Otto  and  W,  Q.  Oresham^  for  the  appellants. 

J2.  Cfratofordy  for  the  appellee. 


(1)  8ee  VandSbntr  y.  Love,  anie,  54. 


J 
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May  Tenn, 
^°^'  Smith  v.  The  State. 


10  I06i        Smith 

147 — 65|  T.  upon  an  indictment  for  larceny,  evidence  is  not  admissible  to  show  that  the  de- 

fendant has  a  general  disposition  to  commit  that  offense;  nor  that  he  had 
been  g:ailt7  of  a  similar  offense;  mnch  less  that  he  had  been  guilty  of  a  fel- 
ony of  a  diii^rent  character. 
Where  an  attempt  has  been  made,  by  exciting  the  fears  of  a  prisoner,  to  pro- 
cure him  to  make  confessions,  and  there  is  reason  to  presume  that  the  atr 
tempt  had  that  effect,  evidence  of  his  confessions  is  inadmissible. 

^^ ^^  • 

Monday,  APPEAL  from  the  Cass  Circuit  Court, 

"^    * '  Hanna,  J, — The  defendant  was  indicted,  tried  and  con- 

victed of  larceny.  Exceptions  were  taken  at  the  trial  to 
the  admission  of  evidence  npon  two  points;  first,  upon  the 
question  of  character,  and,  second,  upon  the  reception  of 
confessions. 

Before  the  close  of  the  evidence  in  behalf  of  the  state, 
the  defendant  asked  one  of  the  witnesses  for  the  state,  '^  if 
he  had  ever  heard  of  any  charge  against  him,  defendant, 
before  the  present  one" — to  which  he  answered  that  he 
never  had  heard  him  charged -with  any  offense  before  the 
present  case.  This  witness  also  gave  testimony  tending 
to  prove  the  general  good  character  of  the  defendant,  as 
well  as  evidence  ^'  that  he  had  trusted  him  with  his  team, 
money,"  &c.  This  evidence,  other  than  of  general  charac- 
ter, was  not  objected  to. 

The  state  then  ccdled  another  witness  and  asked  him  to 
state  what  he  knew  ^^of  the  defendant  having  been 
charged  with  feloniously  passing  coimterfeit  money."  The 
evidence  was  objected  to,  but  the  Court  permitted  the  wit- 
ness to  testify  that  he  heard  that  the  defendant  was  ar- 
rested for  passing  counterfeit  money  in  Lafayette. 

The  examination,  referred  to  as  a  cross-examination,  hav- 
ing been  really  an  examination  in  chief,  by  the  defendant, 
upon  the  question  of  character,  might  have  been  objected 
to  at  the  time  it  was  made,  the  whole  of  it  for  being  out 
of  place  at  that  time,  and  a  part  of  it  for  its  impropriety. 
Not  having  been  objected  to,  the  state  had  a  right  to  cross- 
examine  upon  the  general  question,  and  also  as  to  the 
grounds  of  the  witness's  belief,  and  as  to  particular  facts. 
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and  might  bring  evidence  in  contradiction,  to  impeach  the  ^^7  ^nn> 
general  character  of  the  defendant.    2  Stark.  Ev.  366. —       ^°^' 
3  Greenl.  Ev.  §§  25,  26-— Burrill  on  Circumst.  Ev,  633.—      Smith 
Whart.  Amer.  Grim.  Law,  294.  Thb  Btatb. 

Bnt  it  is  not  allowable  to  show,  in  a  case  similar  to  the 
one  at  bar,  that  the  defendant  has  a  general  disposition  to 
commit  the  same  kind  of  offense  (15  New  Hamp.  R.  169. 
— Whart  sttpra^  295) ;  nor  that  he  had  been  guilty  of  a 
similar  offense  {Id,  295. — MchUire  v.  The  StatCj  decided  at 
the  last  term  of  this  Court  (1). —  Walker  v.  Com.,  1  Leigh, 
574) ;  much  less  that  he  had  been  guilty  of  a  distinct  felo- 
ny of  a  different  character.  Nor  was  the  foundation  laid 
for  the  introduction  of  such  evidence,  by  the  prosecutor 
standing  by  and  without  objection  permitting  improper 
questions  to  be  asked,  and  irrelevant  answers  elicited.  Even 
the  record  of  the  charge  in  Lafayette  would  not  have  been 
competent  evidence  on  the  trial  in  this  case,  nor  the  evi- 
dence of  one  who  saw  him  arrested  upon  it,  much  less  that 
of  one  who  testified  to  what  he  had  heard  in  regard  to  such 
arrest. 

The  state  offered  to  prove  the  confessions  of  the  defend- 
ant, and  thereupon  the  witness,  StUherland,  was  question- 
ed  as  to  the  circumstances  under  which  such  confessions 
were  made,  and  stated  that,  ''  soon  after  he  was  arrested 
I  told  him  that  I  knew  him  and  his  people,  and  that  if  he 
would  confess  to  me  all  he  knew  about  the  matter,  refer- 
ring to  the  mare,  I  would  assist  him  in  getting  clear;  but 
if  he  would  not  so  confess,  I  would  pursue  him  to  the  ex- 
tent of  the  law,  and  put  him  through."  Again,  the  wit- 
ness said,  ^'  we  were  with  him  as  much  as  a  half  an  hour, 
with  a  yiew  of  working  upon  his  fears  by  such  threats  as 
above  stated,  and  also  working  upon  his  hopes,  as  above 
stated,  in  order  to  influence  him  to  make  a  confession  con- 
cerning the  taking  of  the  mare.  I  told  him  I  asked  no 
boot  of  him — ^that  I  could  put  him  through."  Again,  "  the 
prisoner  seemed  much  affected,  and  shed  tears." 

Another  witness  was  introduced,  who  accompanied  Suih' 
erland  in  attempting  to  obtain  a  confession,  and  who  cor- 
roborated his  evidence  as  to  the  statements  that  were  made 
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May  Tenn.  to  the  defendant  by  Sutherland^  and  also,  that  witness 

^^^'      "  said  to  the  prisoner  that  Sutherland  would  do  what  he 

Smith      said,  and  that  he  had  better  confess.     •    ♦    ♦     We  did  all 

Thb  Statb.  we  cotdd  to  get  him  to  confess,  so  that  Sutherland  could 

get  his  mare." 

Evidence  was  received  of  confessions  thus  elicited. 

In  the  absence  of  a  statute  upon  the  subject,  the  rules 
of  evidence  would  not  have  permitted  admissions,  or  con- 
fessions, thus  obtained  by  the  prosecuting  witness,  to  be 
given  in  evidence.  2  Stark.  Ev.  39. — WharL  Am.  Crim. 
Law,  316.— 1  GreenL  Ev.  §§  219  to  222. 

Our  statute  upon  the  subject  is  as  follows: 

'^  The  confession  of  a  defendant  made  under  inducement, 
with  all  the  circumstances,  may  be  given  in  evidence 
against  him,  except  when  made  under  the  influence  of  fear 
produced  by  threats,"  &c.    2  R.  S.  p.  373. 

It  would  be  almost  impossible  to  determine  whether  a 
person  was  laboring  under  the  influence  of  fear,  so  far  as 
to  compel  or  induce  him  to  confess,  from  the  use  of  the 
means  detailed  in  evidence  in  this  case,  for  the  reason 
given  by  Gfreenleaf,  voL  1,  p.  287.  He  says:  "  Language 
addressed  by  others,  and  sufficient  to  overcome  the  mind 
of  one,  may  have  no  eflect  upon  that  of  another."  One 
thing  appears  to  be  certain:  the  attempt  was  made  by  the 
prosecuting  witness  to  excite  the  fears  of  the  prisoner,  and 
there  is  some  reason  to  believe  it  had  that  eflect,  from  his 
shedding  tears;  and  it  is  equally  certain  that  such  attempts 
ought  not  to  be  countenanced  in  behalf  of  the  state  against 
a  prisoner.     The  evidence  ought  not  to  have  been  received. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &C. 

EL  P.  Biddle  and  B.  W.  PeterSy  for  the  appellant. 

(1)  Ante,  2^. 
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May  Term, 

CuMMiNGs  V.  Henry.  _  I808.      m6^i| 

C1T1CMIK09 
y 

A  part/  may  readnd  a  contract  entered  into  when  he  was  so  far  intoxicated  as       Henry. 
to  render  him  incompetent  to  contract,  within  a  leasonahle  time. 

Whether  the  party  was  bo  intoxicated,  is  a  question  for  the  jnry. 

A  contract  of  sale  of  property  intended  to  be  nsed  for  gaming,  is  not  void  un- 
der onr  statntes. 

APPEAL  from  tbe  Cass  Court  of  Common  Pleas.         Monday, 

Hanna,  J. — This  was  an  action  by  Cummif^Sy  on  a  note    "*^  ^^' 
and  account,  against  Henry, 

Several  answers  were  filed,  upon  which  issues  of  fact 
were  formed.     Trial  and  judgment  for  defendant. 

The  questions  in  this  Court,  arise  upon  the  instructions 
given  and  refused  to  the  jury. 

The  note  was  given  by  defendant  to  tbe  plaintiff  for  a 
part  of  the  consideration  money  for  a  mare  purchased  by 
the  defendant  of  the  plaintiff.  The  account  was  upon  the 
same  consideration. 

By  the  pleadings  and  evidence  two  questions  are  made: 
first,  whether  the  defendant  was  capable  of  contracting  at 
the  time  he  made  the  purchase,  and,  secondly,  whether  the 
contract  is  void  for  illegality,  and  as  being  against  public 
policy. 

There  was  evidence  tending  to  prove  that  at  the  time 
the  defendant  made  the  contract  he  was  intoxicated,  and 
that  he  purchased  the  mare  to  run  for  a  wager  in  what  is 
commonly  called  a  horse-race,  of  which  the  plaintiff  was 
cognizant;  and  that  the  defendant  offered  to  return  the 
animal,  and  demanded  a  rescission  of  the  contract. 

The  first  instruction  objected  to  is  as  follows:  "  K  Henry 
was  so  intoxicated  as  to  render  him  incompetent  to  con- 
tract, he  had  a  right  to  rescind  the  contract  at  any  reason- 
able time  after  he  became  sufficiently  sober  to  know  the 
character  of  the  contro^ct  with  Oummings;  and  if  Cbm- 
mings  refused  to  return  the  note  and  take  back  the  property, 
the  contract  is  nevertheless  void,  and  the  recovery  on  the 
note  is  avoided." 

Other  instructions  were  given  by  the  Court,  which  were 


110  CASES  IN  TffE  SUPREME  COURT 

May  Tenii,   to  the  effect  that  such  contract  was  voidable,  at  the  option 

^Q^°  of  the  person  who  was  drunk. 
CuMMiHos  This  instruction  is  said  to  be  too  general;  that  by  it,  the 
Hbkrt.  question  is  left  to  the  jury  to  determine  the  degree  of  drunk- 
enness that  renders  a  person  incompetent  to  contract;  and 
that  such  question  is  one  of  law,  purely,  to  be  determined 
by  the  Court.  Therefore,  the  plaintiff  asked  an  instruc- 
tion, which  was  refused,  as  follows: 

*'  A  man  must  be  so  drunk  as  not  to  be  able  to  stand,  or 
write,  or  understand  what  he  is  doing,  to  avoid  his  contract 
on  the  plea  of  drunkenness." 

This  instruction  assumes  that  a  man  would  be  responsi- 
ble for  the  performance  of  his  contracts,  however  he  might 
be  deprived  of  reason  by  intoxication,  until  he  became  so 
drunk  that  he  could  not  "  stand  or  write."  Some  men  are 
80^K)nstituted  as  to  be  able  to  retain  and  command  their 
mental  powers  when  much  intoxicated,  whilst  others  be- 
come wild  or  imbecile,  when  laboring  under,  apparently,  a 
degree  of  intoxication  affecting  much  less  the  physical  sys- 
tem. The  simple  question  would  be,  was  he  competent  to 
contract.  That  is  a  question  for  the  jury.  It  is  proper  for 
the  Court  to  present  to  the  jury  the  rules  of  law  upon  the 
subject,  and  then  the  jury  determine  whether  the  evidence 
brings  the  case  within  those  rules.  6  Blackf.  240. — 1  Pars, 
on  Cont.  310  and  note.— 2  id.  573  and  note.— 3  Blackf.  61. 

The  next  question  is  made  upon  the  following  instrue- 
tion: 

"  If  Oummings  sold  the  mare  to  Henry  as  a  race  nag,  for 
the  purpose  of  being  run  on  wager  for  money  or  property, 
and  Cumming's  knew  that  fact,  the  contract  is  void  as  be- 
ing against  public  policy." 

Other  instructions  were  given  tending  to  the  same  con- 
clusion. 

The  appellee  insists  that  a  contract,  made  under  the  cir- 
cumstances indicated  in  this  instruction,  is  void;  and  cites 
2  Paw.  on  Cont.  263;  Peck  v.  Brig-gs,  3  Denio.  107;  Jack' 
son  V.  Walker  J  5  Hill,  27;  WTiite  v.  Buss,  3  Cush.  448. 

In  the  first  authority  cited,  the  following  language  is  used : 
"  All  contracts  which  provide  that  anything  shall  be  done, 
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which  is  distinctly  prohibited  by  law,  or  morality,  or  pub-   M*y  Term, 
lie  policy,  are  void."  ^^^* 

This  embodies  the  principle  upon  which  the  several  de-  Cuiuaxas 
cisions  to  which  reference  is  made  were  arrived  at.  The 
one  in  Denio  was  a  case  in  which  Peck  and  one  Tompkins 
made  a  bet  on  the  election,  and  they  each  borrowed  the 
money  bet  of  one  Bri^s^  and  deposited  it  with  Briggs  as 
a  stakeholder.  Upon  the  'decision  of  the  bet,  the  money 
was  paid  to  the  winner.  Suit  by  Briggs  for  the  money 
loaned;  and  the  Court  say  that,  by  the  statute  of  9  Ann, 
c  14,  in  force  in  New  Yark^  securities  taken  for  money 
knowingly  lent  to  be  bet,  are  void;  and  that  by  the  statute 
of  New  York  the  C9ntract  itself  is  void.  So  in  Ruchman 
V.  Bryan^  the  plaintiff  had  bet  3,000  dollars  on  a  trotting- 
match,  which  he  lost  and  paid.  By  agreement,  the  defend- 
ant was  interested  in  the  bet  with  the  plaintiff  to  the 
amount  of  600  dollars;  and  upon  ascertaining  the  loss,  by 
his  request,  the  plaintiff  advanced  that  sum  for  him  in  pay- 
ing the  loss;  and  in  a  suit  for  the  600  dollars  advanced, 
the  plaintiff  was  defeated-^the  Court  referring  to  both  the 
English  and  New  York  statutes  in  making  the  decision. 
So  in  Jackson  v.  Walker j  the  plaintiff  had,  in  1840,  erected 
a  structure  called  a  log,  cabin,  used  for  holding  political 
meetings  and  selling  refreshments  in,  upon  its  proving  a 
losing  business,  and  the  plaintiff  expressing  the  intention 
of  tearing  it  down,  the  defendant  promised  the  plaintiff 
1,000  dollars  if  he  would  not  do  so,  but  keep  it  open  mitil 
after  the  election,  which  .he  thereupon  did;  and  upon  suit 
brought  against  the  defendant  for  refusing  to  pay  the  1,000 
dollars,  the  Court  held  the  contract  void  under  the  statute 
of  New  York,  which  provides,  among  other  things,  as  fol- 
lows: '^  It  shall  not.be  lawful  to  contribute  money  for  any 
other  purpose  intended  to  promote  an  election  of  any  par- 
ticular person  or  ticket,"  &c  So  in  White  v.  Buss,  which 
was  an  action  for  money  loaned :  "  The  same  evidence  by 
which  the  loan  was  proved,  tended  to  show  that  the  money 
was  loaned  whilst  the  plaintiff  and  defendant,  with  other 
persons,  were  gaming  and  playing  for  money  at  cards,"  &c. 
The  Court  say,  <^  We  think  the  tenor  and  effect  of  the 
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May  Tem,   statutes  treat  gaming,  as  charactexized  by  the  judge's  chaige 

^^^'      in  this  case,  as  unlawful;  and,  therefore,  our  opinion  is,  that 

CuMMiKOft    it  is  within  the  principle  of  the  cases  cited,  that  all  con- 

Hekst.      tracts  designed  to  promote,  advance  and  uphold  an  imlaw- 

ful  purpose  or  practice  aie  utterly  void." 

Now  although  these  decisions  appear  to  correspond  in 
principle  with  the  text  of  Parsons^  yet  the  decisions  are 
made  to  rest  upon  the  statutory  provisions  of  the  .several 
states  in  which  they  were  delivered.  Our  statutes  are,  first, 
an  act  touching  gaming  contracts  (1  R.  S.  p.  305),  which 
renders  void  "  all  notes,  bills,  bonds,  conveyances,  contracts, 
&i^,  when  the  whole  or  any  part  of  the  consideration  there* 
of  shall  be  for  money  or  other  valuable  thing  won,  on  the 
result  of  any  wager,  or  for  repaying  any  money  lent  at  the 
time  of  such  wager,  for  the  purpose  of  being  wagered." 
Other  sections  following  provide  for  recovering  money 
which  may  have  been  lost  and  paid.  Yet  other  provisions 
of  the  statute  (2  R.  S.  p.  435)  prescribe  the  punishment  that 
shall  be  inflicted  for  either  winning  or  losing,  &c.;  or  for 
keeping  a  house  in  which  gaming  is  permitted. 

It  is  clear,  fix>m  these  statutes,  that  it  was  the  intention 
of  the  legislature  to  make  gaming  for  money,  or  other  valu- 
ables, an  unlawful  act;  therefore,  it  is  said  in  argument, 
that  for  property  sold  to  a  person  who  intends  and  pur* 
poses  using  it  some  way  in  this  illegal  business,  no  recov- 
ery can  be  had. 

Our  statute  makes  void  two  classes  of  contracts,  and  all 
securities  taken  on  them:  first,  for  money,  &c,  won;  se- 
cond, for  money  lejit  at  the  time  of  such  wager,  for  the 
purpose  of  being  wagered.  A  contract  of  sale  of  property 
to  be  used  in  gaming,  does  not  fall  within  the  express  pro- 
vision of  this  statute;  nor  can  it,  as  we  conceive,  be  made 
to  fall  within  the  general  meaning  of  our  statutes,  either 
upon  the  subject  of  gaming,  or  the  contracts  connected 
therewith.  In  the  case  at  bar,  the  distinction  does  not  ap- 
pear to  have  been  sufficientiy  kept  up  between  transactions 
in  which  the  sale  and  the  illegal  act  are  so  mixed  and 
blended  as  to  form  really  but  one  contract,  and  those  where 
the  sale  and  the  illegal  act  are  distinct,  and  do  not  neces- 
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sarily,  by  the  contract,  fonn  parts  of  the  same  transaction.   M^y  Term, 
No  doubt  a  contract  expressly  providing  that  a  race  should       ^^^' 
be  run  for  a  wager,  would  be  void;  as  if  the  contract  of  sale    Cumxixos 
in  this  case  had  been  made  by  the  vendor  to  depend  upon,      Hbitrt. 
or  be  connected  with,  the  result  of  a  race  for  a  wager. 

If  a  mechanic  were  to  sell  guns  to  persons  whom  he  knew 
purposed  target-shooting  for  a  wager,  we  cannot  believe 
he  would  be  remediless,  by  the  laws  in  force  in  this  state, 
when  he  should  seek  to  recover  the  price  of  such  guns. 

In  the  case  of  Arinstrang'  v.  Toler^  the  following  lan- 
guage is  used  by  Chief  Justice  Marshall  in  delivering  the 
opinion  of  the  Supreme  Court:  ^'  Questions  upon  iUegal 
contracts  have  arisen  very  often,  both  in  England  and  in 
this  country;  and  no  principle  is  better  settled  than  that 
no  action  can  be  maintained  on  a  contract,  the  considera- 
tion of  which  is  either  wicked  in  itself,  or  prohibited  by 
law."     11  Wheat.  272.-6  Curtis,  591. 

The  consideration  of  this^contract  was  not  a  wager,  nor 
that  a  race  should  be  run  for  a  wager,  but  it  was  the  deliv- 
ery of  the  animal  which  perhaps  might  be  used  for  that 
purpose.  The  consideration  of  the  note  is  not  therefore 
wicked  in  itseU^  nor  is  the  sale  of  a  horse  prohibited  by 
law. 

Per  ft/rtaw,— The  judgment  is  reversed  with  costs. 

L.  OhamberUHj  for  the  appellant  (1). 

H.  P.  Biddle  and  B.  W.  Peters,  for  the  appellee  (2). 

(1)  Mr.  Chamherlin  cited  anthorities  to  the  following  points: 

1.  It  is  no  defense  to  an  obligation  that  it  was  given  for  property  wbich  the 
Tcndee  intended  to  appij  to  an  anlawfal  purpose,  even  though  the  vendor,  at 
the  time  of  the  sale,  knew  that  the  property  was  thus  to  be  used.  Holm<m  v. 
JohtiMon,  Cowp.  341. — Story  on  Cont.  §  624. — Hilliard  on  Sales,  305, 306. 

2.  The  instructions  refused  should  have  been  given.  Story  on  Cont.  \  45. 
— ^  Blackf.  51.— 6  id.  840. 

(2)  Counsel  for  the  appellee  made  the  following  points: 

1.  Money  lent  to  be  used  in  gaming  cannot  bo  recovered  back.  White  v. 
Bttss,  8  Cush.  448. 

2.  No  action  will  lie  on  a  contract  made  in  violation  of  a  statute,  or  of  pub- 
lic policy,  or  against  good  morals.  Wheder  v.  Russell,  17  Mass.  B.  258. — 
Warren  v.  7%e  Insurance  Co,,  13  Pick.  51S.— White  v.  Franiiin  Bank,  22  id, 
ISl, ^Roquet  V.  Rail,  4  Ohio  R.  400.— Jackson  v.  Walker,  5  Hill  (N.  Y.),  27. 

3.  A  party  who  makes  a  contract  in  such  a  state  of  drunkenness  as  not  to 
know  what  he  is  doing,  cannot  be  compelled  to  perform  that  contract  by  the 

Vol.  X.— 8 
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U»y  Term,    oAer  party  who  knew  him  to  be  in  that  stale.    A  man  who  takes  an  obUga- 
1858.       ^o&  ^T^  another  onder  snch  drcnmstances  is  guilty  of  actual  fraud.    Addi- 
'  son  on  Contracts,  872. 


"'^  The  Court  will  rigilantlj  look  into  contracts  made  nnder  mental  fanbedlity, 

Ths  State,  especially  when  oonpled  with  inadequate  oonsideradon.    Crmter.  Ckriglopher, 
5  I>ana»  181.— 7fYuy  t.  Sachtt,  I  McCook,  Ohio  B.— 1  Pars,  on  Cont.  310. 


Mills  and  Others  v.  The  State  on  the  relation  of  Bar- 
^  ^1  BOUR  and  Others. 

A  justice  of  the  peace  is  not  a  state  or  connty  officer,  within  the  meaning  of 
§  11  of  the  act  organizing  the  Conrt  of  Common  Fleas. 

The  Conct  of  Common  Fleas  has  jnrisdlction  of  a  salt  upon  the  official  bond 
of  a  justice  of  the  peace. 

A  summons  cannot,  under  the  code,  be  issued  upon  a  prcccipe;  nor  can  it  issue 
before  the  complaint  is  filed. 

Where  a  summons  has  been  issued  upon  a  pneeipe,  the  ennor  might  be  waived 
by  i^peaianoe  without  a  motion  to  quash  or  set  aside  tiie  summons ;  but  ap- 
pearance  after  judgment  by  default,  and  making  an  ineffectual  motion  to  set 
aside  the  default,  will  not  operate  as  a  waiyer  of  the  error. 

Monday,  APPEAL  ftom  the  Howard  Court  of  Common  Pleas. 

*^  WoRDEN,  J. — This  was  an  action  brought  by  the  appel- 

lee  against  the  appellants,  in  the  Common  Pleas  of  Hoto^ 
ard  county,  on  an  official  bond  of  the  appellant,  Mills^  as 
a  justice  of  the  peace. 

It  appears  by  the  record  that,  on  the  14th  of  May^  1855^ 
the  relators  filed  in  the  office  of  the  clerk  of  said  Court  a 
prwdpe,  requiring  the  clerk  to  issue  a  summons  in  the  cause ; 
and  that  on  the  same  day  a  summons  was  issued,  which 
was  afterwards  served  and  returned.  Afterwards,  on  the 
1st  day  of  Jiine^  in  the  same  year,  a  complaint  was  filed. 
At  the  next  term  of  the  Court,  held  in  Jklp^  when  the  sum- 
mons was  made  returnable,  the  defendants  below  were 
called  and  defaulted,  and  judgment  rendered  against  them 
as  by  default.  They  afterwards  moved  to  set  aside  the  de- 
fault; but  theh*  motion  was  overruled.  There  is  a  ques- 
tion raised  as  to  an  amendment  permitted  by  the  Court 
after  the  judgment  by  default  had  been  entered;  but  from 


OF  THE  STATE  OF  INDIANA.  115 

the  view  we  take  of  another  point  in  the  case,  it  will  be   M^y  Twm, 
unnecessary  to  notice  it.  ^^^ 

Several  eiiors  are  assigned;  but  we  shall  notice  but  two      Miixb 
of  them.     The  first  is,  ^^that  the  Court  had  no  jurisdiction  thb  Statb. 
to  try  and  determine  the  cause;"  and  the  second,  ^  that  the 
writ  issued  without  the  authority  of  law,  and  was  void.'' 

It  is  claimed  that  the  Court  had  not  jurisdiction  of  the 
subject-matter  of  the  action;  and  this  depends  upon  the 
construction  which  shall  be  given  to  the  11th  section  of  the 
act  organiidng  the  Court  of  Common  Pleas,  and  defining 
its  jurisdiction,  &c  2  R.  8.  p.  18.  That  section  provides 
that,  ^  In  all  civil  cases  except  for  slander,  Ubel,  breach  of 
mairiage  contract^  action  on  official  bond  of  any  state  or  ^ 

county  officer,  &c,  the  Court  of  Common  Pleas  shall  have 
concurrent  jurisdiction  with  the  Circuit  Cotirt,"  Sec,  Is  a 
justice  of  the  peace  a  "  state  or  county  officer"  within  the 
meaning  of  said  section? 

There  are  several  constitutional  and  statutory  provisions 
that  seem  to  bear  upon  this  question.  By  the  14th  section 
of  article  7  of  the  constitution,  it  is  provided  that  '^  A  com- 
petent number  of  justices  of  the  peace  shall  be  elected,  by 
the  voters  in  each  township  in  the  several  counties,'*  &c 

Section  6  of  article  6  provides  that  ^^  All  county,  town- 
ship, and  tovim  officers  shall  reside  within  their  respective 
counties,  townships,  and  towns;  and  shall  keep  their  res- 
pective offices  at  such  places  therein,  and  perform  such  du» 
ties  as  may  be  directed  by  law."  • 

By  the  first  section  of  the  act  to  {Provide  for  township 
elections  (1  R.  S.  p.  369),  it  is  enacted  ^'  That  there  shall 
be  held  an  election  in  each  township,  at  the  usual  place  of 
holding  elections,  on  the  first  Monday  of  AprU  in  each  year, 
for  the  purpose  of  electing  township  officers,  and  such  other 
officers  as  may  be  provided  for  by  law,"  &c. 

By  the  act  providing  for  the  election  of  justices,  and  de- 
fining their  jurisdiction,  &c.  (2  R.  S.  p.  449),  it  is  provided 
that  the  nnmber  of  justices  in  each  township  shall  be  regu* 
lated  by  the  board  of  commissioners;  that  vacancies  shall 
be  filled  at  the  tovMship  election  next  preceding  the  time 
when  the  vftcancy  will  occur;  that  their  jurisdiction  in  civil 
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Mftj  Teim,   cases  Bhall,  unless  otherwise  provided  by  law,  be  limited  to 
^°^'      their  townships  respectively;  and  that  if  they  absent  thena- 
MiLLs       selves  from  the  township  for  more  than  thirty  days  they 
Thb  State,  shall  deposit  their  dockets,  &c.,  with  another  justice. 

From  these  several  provisions  it  seems  to  us  clear,  that 
a  justice  of  the  peace  is  not  a  state  or  county  officer,  with- 
in the  meaning  of  the  law.  ^  He  is  elected  by  the  people  of 
a  townshipy  at  a  township  election,  under  a  law  providing 
for  the  election  of  township  officers.  His  jurisdiction  is 
confined,  ordinarily,  to  his  township,  and  we  think,  under 
the  constitution,  he  is  required  to  reside  and  keep  his  office 
in  the  township  in  which  he  is  elected,  and  therefore  we 
9  think  he  is  a  township  officer,  as  contra-distinguished  from 

a  state  or  county  officer. 

The  Court  below,  in  our  opinion,  had  jurisdiction  over 
the  subject-matter  of  the  action. 

The  other  objection  to  the  proceedings,  however,  we 
think  is  well  taken.  The  summons  issued  upon  a  mere 
prcecipe^  as  was  the  old  practice,  without  any  complaint  be- 
ing filed.  The  suit  was  commenced  after  the  taking  effect 
of  the  revision  of  1852.  By  that  code  (2  R.  S.  p.  35,  §  34)» 
it  is  provided  that  '^  A  civil  action  shall  be  commenced  by 
filing  in  the  office  of  the  clerk  a  complaint,  and  causing  a 
summons  to  issue  thereon;  and  the  action  shall  be  deem- 
ed to  be  commenced  from  the  time  of  issuing  the  sum- 
mons,"  &c 

We  think  that,  under  the  statutory  provision,  the  filing 
of  a  complaint  is  a  necessary  pre-requisite  to  the  issuing 
of  a  summons,  and  that  a  summons  issued  before  a  com- 
plaint is  filed,  is  issued  without  authority  of  law,  and  void. 

The  error  might  probably  be  waived  by  the  appearance 
of  the  defendants  to  the  action,  without  any  motion  to  set 
aside  or  quash  the  summons;  as,  indeed,  the  issuing  of  a 
summons  at  all  might  be  waived;  but  we  do  not  think  the 
appearance  of  the  defendants  below,  after  judgment  by  de- 
fault had  been  entered  against  them,  and  making  an  un- 
successful motion  to  set  aside  the  default,  will  operate  as 
a  waiver  of  the  error. 

Per  Curiam. — The  judgment  is  reversed  at  the  cost  of 
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the  relators,  and  the  cause  remanded,  with  instnictions  to  May  Term, 

the  Court  below  to  dispose  of  the  case  in  a  manner  not  ■^^'^^' 

inconsistent  with  this  opinion.  Bolsteb 

K  JR.  Lindsay  and  T.  J.  Harrison^  for  the  appellants.  Cattuuv. 

H.  A.  Bronse  and  SL  P.  Biddle^  for  the  state. 


Bolster  v.  Catte^rlin. 

Bj  eh.  18,  Acts  of  1855,  the  objectioii  that  the  complamt  does  not  set  forth  a 

ivfficieiit  cause  of  actioii,  may  be  made  on  appeal,  though  not  raised  in  the 

Court  below. 
An  injunction  will  lie  to  preyent  the  commission  of  a  mere  trespass  onlj  in 

cases  where  irreparable  injnry  would  result  and  the  plaintiff  has  no  other 

remedy. 

APPEAL  from  the  Laparte  Circuit  ConiL  7\mm%, 

Davison,  J. — The  complaint  in  this  case  charges  that  "^  *  * 
CaUerlinj  who  was  the  plaintiff,  was  the  owner  in  fee  of  an 
eighty-acre  tract  of  land  lying  on  both  sides  of  a  section 
line;  that  in  the  year  1835  a  county  road  was  located  on 
said  line,  across  the  middle  of  the  land,  dividing  it  into  two 
forty-acre  tracts,  which  was  opened  as  located,  upon  the 
line  run  by  the  government,  and  while  the  blazes  were  yet 
visible;  that  in  the  same  year  the  plaintiff  built  a  dwelling 
house,  and  commenced  making  improvements  on  his  land 
— ^fenced  the  road  on  both  sides,  where  it  passes  through 
the  land,  and  has  built  his  house,  made  improvements  and 
planted  ornamental  trees,  with  a  view  to  the  road  as  open- 
ed and  fenced;  that  he  has  resided  on  the  land  continu- 
ously  for  the  last  twenty  years;  and  that  the  road  has  been 
so  fenced  for  the  last  thirteen  years.  It  is  averred  that  the 
location  of  the  road  had  never  been  changed  by  competent 
authority;  but  that  Bolster y  the  defendant,  who  was  the 
supervisor  of  the  district  in  which  it  was  located,  claiming 
that  it  was  not  opened  on  the  true  section  line,  threatened 
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May  Term,   and  intended  to  move  the  road  twenty  feet  east,  and  with 

^■0^'      that  view  had  actually  commenced  tearing  down  and  re- 

Bolstbh     moving  the  fence,  &c.     The  prayer  is  for  an  injunction, 

CATTBRLIir.    &C. 

The  defendant  answered,  1.  By  a  special  deniaL  2.  That 
the  road,  as  opened  and  fenced,  is  altogether  on  the  west 
side  of  the  section  line,  when  it  should  have  been  upon  the 
line — ^that  is  to  say,  one-half  on  the  east  side  and  the  other 
half  on  the  west  side  thereof.  And  that  defendant,  as  su- 
pervisor, in  the  discharge  of  his  duty  as  such,  has  sought 
to  open  the  road  upon  the  line,  &c.  3.  That  plaintiff  had 
made  his  improvements  with  reference  to  the  road  as  de- 
fendant proposed  to  open  it;  that  his  house,  garden  and 
ornamental  trees,  were  on  the  west  side  of  the  road,  and 
that  defendant  was  about  to  remove  the  road  twenty  feet 
east — ^so  that  such  removal  would  not  injure  any  of  the 
plaintifTs  improvements. 

To  the  second  and  third  paragraphs,  demurrers  were  sus- 
tained. The  issues  made  by  the  special  denial  were  sub- 
mitted to  the  Court,  who  found  for  the  plaintiff,  and  there- 
upon it  was  adjudged  that  the  defendant  be  enjoined,  &c. 

The  evidence  not  being  in  the  record,  the  only  question 
to  settle  relates  to  the  action  of  the  Court  in  sustaining  the 
demurrers.  The  appellant  contends  that  he  was  entitled  to 
a  judgment,  though  the  defenses  set  up  may  have  been  de- 
fective ;  that  the  demurrers  to  the  answer  authorized  him 
to  attack  the  complaint;  and  that  that  pleading  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Sec- 
tion 50,  ch.  1  of  the  2  R.  S.  of  1852,  enumerates  six  causes 
of  demurrer,  and  declares  that  for  no  other  cause  shall  a 
demurrer  be  sustained.  But  there  is  a  subsequent  enact- 
ment which  says — ^^  When  any  of  the  causes  of  demurrer 
enumerated  in  section  fifty  do  not  appear  upon  the  face  of 
the  complaint,  the  objection  (except  for  misjoinder  of 
causes)  may  be  taken  by  answer.  If  no  such  objection  is 
taken,  either  by  demurrer  or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same,  except  the  objection  to 
the  jurisdiction  of  the  Court  over  the  subject  of  the  action, 
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and  the  objection  that  the  complaint  .does  not  state  faotd  ^^J  ^•nn, 
sufficient  to  constitate  a  cause  of  action."     Acts  of  1865,       ^^^' 
p.  60.  Bqxjxbb 

The  appellee  concedes  that,  under  these  rales  of  prac-  Cjlttsbuil 
tice,  the  alleged  defect  in  the  complaint  is  not  waived,  but 
may  be  reached  upon  demurrer  to  the  answer.  Still  he 
contends  that,  in  this  instance,  the  objection  is  not  avail* 
able,  because  it  does  not  appear  to  have  been  raised  in  the 
Circuit  Court— that  this  Court  can  only  decide  those  points 
vrhich  have  been  submitted  to  the  Court  below,  where  an 
exception  has  been  formally  taken  and  made  a  matter  of 
record.  This  is  evidentiy  a  correct  exposition  of  a  geneial 
rule  of  piactice;  but  it  is  quite  obvious  that  the  question 
under  consideration  involves  an  exception  to  that  rule.  The 
act  to  which  we  have  referred,  in  effect  says  that  the  de- 
fendant, though  he  fails  to  demur,  does  not  waive  an  ob« 
jection  to  the  complaint,  either  for  a  defect  <^  jurisdiction, 
or  its  failure  to  set  forth  a  sufficient  cause  of  action.  And 
it  has  been  often  decided,  that  such  defects  may  be  noticed 
at  any  time  when  the  question  is  raised,  even  after  judg* 
ment,  on  appeaL  Raf^narY,  Clark^  7  Barb.  581.-^TFi&jf 
V.  Striddand,  8  Ind.  B.  453.1 — Barnard  v.  Hdwarthj  9  Ind. 
R.  103.— Van  Santvoord's  PI.  652,  653.  Where,  upon  the 
statements  in  the  complaint  the  plaintiff  is  not  entitied  in 
law  to  a  judgment  in  his  favor,  judgment  should  be  ren- 
dered for  the  defendant,  though  a  verdict  has  been  found 
against  him.    2  R.  S.  p.  121,  §  372. 

We  are  next  to  inquire  whether  the  facts  stated  in  the 
complaint  authorize  the  injunction?  Formerly  such  relief 
was  allowed  only  in  instances  of  waste,  in  cases  where  a 
privity  of  titie  existed  between  the  parties;  but  the  an- 
cient rule  has  been  relaxed,  so  that  an  injunction  will  now 
lie  to  prevent  tiie  commission  of  a  mere  trespass,  where 
irreparable  injury  would  be  the  result,  and  where  the  plain- 
tiff  would  have  no  other  adequate  remedy.  Waterman's 
Eden  on  Inj.  281.— 8  Blackf.  377.  In  Jerome  v.  Eoss^  7 
Johns.  Ch.  334,  Ch.  Kent  says :  <'  I  do  not  know  of  a  case 
in  which  an  injunction  has  been  granted  to  restrain  a  tres- 
passer, merely  because  he  w*as  a  trespasser,  without  show- 
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iiMj  Tenn,  ing  that  the  property  itself  waa  of  peculiar  value,  and 
^^^*      could  hot  admit  of  recompense,  and  would  be  destroyed 
Tbb  Etafs-  by  repeated  acts  of  trespass."     In  the  case  at  bar,  the  cora- 
Rjjm'd  Co.  plaint  charges  that  the  road  in  question  was  laid  out  and 
FiTSPA-      opened  in  the  year  1835,  upon  what  was  then  believed  to 
TuoK.      be  the  section  line,  and  since  that  year  has  been  used  as  a  ^ 
road  and  never  has  been  changed  by  competent  authority. 
Now  if  these  charges  be  true,  the  defendant,  in  his  attempt 
to  remove  the  road,  acted  without  the  scope  of  his  author- 
ity  as  supervisor,  and  was  gmlty  of  a  trespass.    Still,  how- 
ever,  the  inquiry  arises,  would  irreparable  injury  be  the  re- 
sult of  such  trespass?     It  is  averred  that  the  plaintiff  built 
his  house,  made  improvements,  and  planted  ornamental 
trees,  with  a  view  to  the  road  as  opened  and  fenced;  though 
it  is  not  shown  that  by  its  removal  the  enjoyment  or  value 
of  his  farm  would  in  any  degree  be  impaired.     There  is, 
indeed,  but  one  averment  upon  which  the  object  of  the  suit 
can  be  supposed  to  rest,  viz.,   ^'that  the  defendant  had 
threatened  and  intended  to  remove  the  road,  and  with  that 
view  had  actually  commenced  removing  the  fences;"  and 
that,  it  seems  to  us,  avers  simply  an  intent  to  commit  a 
naked  trespass— one  not  irreparable,  but  the  subject  of  full 
recompense  in  damages.     The  facts  stated  in  the  com- 
plaint do  not,  in  our  opinion,  authorize  an  injunction.    It 
follows  that  the  judgment  must  be  reversed. 
Per  Curiam. —  The  judgment  is  reversed  with  costs. 
A.  L.  Osbom  and  D.  J.  Woodward^  for  the  appellant. 
X  B.  NUeSj  for  the  appellee. 


iriwl  EVANSVILLE,    InDIANAPOLIS    AND    CLEVELAND    STRAIGHT 

Line  Railboad  Company  v.  Fitzpatrick. 

The  opinion  of  a  witness  as  to  the  amount  of  damage  resulting  from  the  con- 
struction or  operation  of  a  railroad,  is  not  competent  evidence. 
The  jury,  in  determining  the  amount  of  such  damages,  are  to  exclude  from 
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tbeir  eonsidentioii  all  fotnre  benefits  that  may  accrae  to  the  owner  of  the    May  Tenn, 
land,  from  the  conBtmction  or  operation  of  the  road.  1858* 

The  fact  that  a  landholder  is  obliged,  by  the  constmction  of  a  railroad  through      

his  farm,  to  make  additional  fences,  may  be  considered  in  estimating  the    yjj,,  ^ 
damages.  Bailb'd  Co. 

C^Mere,  whether  a  railroad  company  can  be  compelled  to  maintain  one-half  of  ▼• 

.  putitioD  fenc«  sepamtiDg  ite  roadway  fiom  an  adjoining  fann.  ^^- 

A  judgment  in  a  proceeding  to  assess  damages  for  land  taken  by  a  railroad 
company,  which  requires  that  not  only  the  amount  assessed  by  the  jury,  but 
also  the  costs  of  suit  shall  be  paid  before  the  land  shall  vest  in  the  company, 
is  erroneous. 


APPEAL  from  the  Pike  CSrcuit  Court.  Tuetday, 

Davison,  J. — This  W€W  a  proceeding  by  the  raihroad  "^ 
company  against  Fitzpatricki  under  the  act  entitled  ^  An 
act  for  the  incorporation  of  raihroad  companies*"  The 
plaintiffi  having  located  their  road,  filed  in  the  clerk's  office 
of  the  Circuit  Court  a  complaint,  representing  that  a  por- 
tion of  the  defendant's  lands  necessary  for  the  construction 
of  the  road  through  the  same,  viz.,  four  and  one-half  acres, 
had  been  appropriated  for  that  use,  and  that  they  would 
apply  for  the  appointment  of  arbitrators  to  assess  the  dam- 
age that  might  be  sustained  by  such  appropriation.  And 
the  defendant  being  notified,  &c.,  the  Court,  upon  the 
plaintiff's  application,  appointed  three  arbitrators,  who  re- 
turned an  award  allowing  the  defendant  one  cent  damages. 
To  this  award,  the  defendant  filed  exceptions,  which  were 
sustained,  and  thereupon  the  Court  ordered  a  reassessment 
by  a  jury  of  twelve  men.  The  jurors,  having  examined  the' 
lands  in  question,  heard  the  evidence  adduced  by  the  par- 
ties, and  the  charge  of  the  Court,  and  having  retired  for 
consultation,  returned  a  verdict  for  the  defendant  for  297 
dollars.  The  plaintiffs  moved  \o  set  aside  the  verdict;  but 
the  Court  overruled  their  motion,  and  rendered  the  follow- 
ing judgment:  "It  is  therefore  considered,  &c,  that  the 
defendant  recover  of  the  plaintiffs  297  dollars,  together 
with  the  costs  by  him  (expended,  &c.  And  that  the  plain- 
tiff, upon  the  payment  of  said  judgment,  do  have  and  hold 
the  land  appropriated  as  described  in  the  complaint,  &c." 
During  the  trial,  the  defendant  propounded  to  witnesses 
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Slay  Term,   certain  interrogataries  which  were  answered,  and  which, 

^^^*      with  the  answers,  are  as  follows: 

I'Hs  E^^s-       1.  '^  By  the  appropriation  of  four  and  one-half  acres  of  the 

Baiia'd  Co.  defendant's  land  to  the  purposes  of  the  railroad,  how  much 

FiTSPA-     P®'  ^^^^  "^^  ^*  injure  his  whole  farm?"     Answer:  «lii  my 

TKxoK.      qpinianj  it  would  injure  the  balance  of  the  farm  (146  acrei$) 

one  dollar  per  acre.'' 

2.  ^  From  your  examination  of  the  defendant's  land,  what 
amount  of  injury  does  he  sustain  by  reason  of  the  appro- 
priation to  the  use  of  the  railroad,  of  the  track  of  such  road? 
In  estimating  such  injuries,  you  may  take  into  considera- 
tion the  quantity  of  land  taken  by  the  plaintifb;  the  ex- 
penses of  fencing  the  cultivated  land;  the  manner  in  which 
the  road  is  located  through  his  ferm;  and  all  the  injuries 
directly  resulting  firom  such  appropriation."  Answer :  ^^Five 
hundred  doUajrs." 

To  these  interrogatories  and  answers,  the  plaintiffs,  at 
the  proper  time,  objected,  upon  the  ground  that  witnesses 
could  only  testify  as  to  facts,  and  should  not  be  allowed  to 
estimate  damages,  that  being  the  province  of  the  jury;  but 
their  objections  were  overruled. 

As  a  general  rule,  witnesses  are  only  permitted  to  state 
facts,  such  as  are  within  their  own  personal  knowledge. 
Opinions,  beUefs  and  deductions,  must  be  confined  to  the 
tribunal  whose  duty  it  is  to  decide  upon  questicMis  of  fact. 
There  are,  however,  exceptions  to  this  rule;  but  none  of 
them  relates  to  the  point  involved  in  the  ruling  of  the  Cir- 
cuit Court.  For  instance,  on  questions  of  science,  skill  or 
trade,  persons  of  science  or  skill,  sometimes  called  experts, 
may  not  only  testify  to  facts,  but  are  permitted  to  give 
their  opinions  in  evidence.  And,  in  reference  to  propcsrty 
appropriated  by  railroad  corporations,  it  has  been  decided 
that  a  witness  who  has  personal  knowledge  of  the  property 
taken,  and  from  his  own  experience  and  observation  has 
become  acquainted  with  its  valueii  may  give  in  evidence 
his  opinion  on  that  question.  But  the  opinions  of  witness- 
es, as  to  the  amount  of  damage  done  by  the  construction 
or  operation  of  the  road,  are  not  competent  evidence.   They 
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may  state  the  particular  injuries,  and  the  jury  are  to  form   Hay  Term, 
their  own  conclusion  of  the  amount,  firoan  the  facts  proved.       ■'^^°' 
Sedgw.  on  Dam.  688,689-— 1  Greenl.  Ev.  §  440.— 16  Barb.  ThbEvahs- 
100. — Pierce  on  Am.  Raiboad  Law,  200.  Railh'd  Co. 

In  the  case  at  bar,  the  interrogatories,  in  effect,  call  upon      pi^^^. 
the  witness  to  estimate  the  damages,  and  the  answers      tsick. 
plainly  show  a  mere  opinion  as  to  the  amount.   The  plain- 
tiff' objections  were  well  taken,  and  should  have  been 
sustained. 

Upon  the  close  of  the  evidence,  the  plaintifis  moved  the 
foUovdng  instruction: 

'^In  the  assessment  of  damages,  the  jury  should  make  no 
deductions  for  any  benefits  that  may  be  supposed  to  result 
to  the  defendant  from  the  contemplated  work;  but  they 
may  take  into  consideration  any  direct  and  actual  improve- 
ment of  the  balance  of  the  same  tract  of  land  by  drainage, 
in  opening  the  side-ditches  along  the  grade,  by  which  it  is 
made  more  valuable ;  if  the  jury  find  from  examination, 
or  from  the  evidence,  such  to  be  the  fact."  This  instruc- 
tion was  refused,  and  its  refusal  is  assigned  for  error. 

As  no  benefits  of  any  kind  had  accrued  to  the  defend- 
ant when  the  cause  was  submitted  for  trial,  we  are  unable 
to  perceive  how  any  other  than  supposed  benefits  could 
have  existed  in  the  contemplation  of  the  jury.  No  one 
could  know  whether  the  lands  of  the  defendant  would  or 
would  not  be  made  more  valuable  by  drainage,  in  opening 
the  side-ditches  along  the  grade.  And  though  it  might  be 
supposed,  or  even  fully  believed,  that  the  ditches  would  be 
beneficial  to  the  owner  of  the  land,  still  such  benefit  had 
not  accrued,  and  could  have  existed  only  in  suppbsition* 
The  statute  says  that  in  estimating  such  damages,  ^^no  de- 
duction shall  be  made  for  any  benefit  that  may  be  sup- 
posed to  result  to  the  owner  from  the  contemplated  work." 
2  R.  S.  p.  193,  §  711.  This  evidently  intends  to  exclude 
from  the  consideration  of  the  jury  all  future  benefits  that 
may  accrue  to  the  land-owner.  Hence,  the  instruction  was 
properly  refused. 

Further,  the  Court  charged  the  jury  that  they  might 
"allow  defendant  for  fencing  required  to  enclose  his  fields. 
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Maj  Term,   but  not  his  open  woods,  from  the  raihroad;  but  that  they 

^"^°*      should  not  allow  him  for  rebuilding  his  fences  for  an  inde- 

Thb  Eyaks-  finite  period  of  time,  nor  for  building  fences,  unless  they 

Bailr'd  Co.  find  that  it  will  be  necessary  for  him  to  build  additional 

FiTSPA-     fences  to  those  he  now  has,  to  enclose  his  improved  farm, 

TBioK.      or  fields  now  enclosed;  and  they  may  allow  for  changing 

the  position  of  the  fencing  to  the  road,  if  such  change  shall 

be  rendered  necessary." 

This  instruction  is  alleged  to  be  erroneous  because  it 
told  the  jury  to  allow  the  defendant  for  the  whole  of  the 
fencing  necessary  to  enclose  his  fields  exposed  by  the  track 
of  the  railroad. 

Where  a  landholder  would  be  obliged,  in  consequence  of 
the  construction  of  a  railroad  through  his  farm,  to  build  an 
additional  fence,  it  would,  no  doubt,  constitute  a  proper 
subject  of  consideration  in  estimating  the  damages;  but 
the  instruction  before  us  contemplates  a  partition  fence, 
and  presents  the  inquiry,  whether  the  land-owner  would  be 
obliged  to  build  the  whole  or  one-half  of  it?  The  law  does 
not  specially  require  a  railroad  company  to  fence  their  road, 
though  it  may  be  their  interest  to  do  so.  Acts  of  1853,  p. 
113.  And  the  general  law  relative  to  enclosures,  &c.,  sim- 
ply declares  that  partition  fences  dividing  lands  occupied 
on  both  sides,  except  when  otherwise  specially  agreed,  shall 
be  maintained  throughout  the  year  by  both  parties.  1  R. 
8.  p.  293,  §  15.  Another  section  of  the  same  statute  points 
out  the  mode  in  which  land-owners  may  be  compelled  to 
m^ntain  a  partition  fence ;  but  in  relation  to  building  such 
fence,  the  law  is  entirely  silent.  It  seems  to  follow  that 
the  charge  is  correct — especially  so  far  as  it  involves  the 
conclusion  that  the  defendant  would  be  obliged,  at  his  own 
expense,  to  build  the  additional  fences.  Whether  the  rail- 
road company  would  be  compelled  to  maintain  one-half  of 
such  fence  after  it  is  built,  is  a  question  not  before  us. 

An  objection  is  raised  to  the  form  and  effect  of  the  judg- 
ment. As  we  have  seen,  it  requires  not  only  the  amount 
assessed  by  the  jury,  but  also  the  costs  of  suit,  to  be  paid 
before  the  land  appropriated  shall  vest  in  the  plaintifis* 
The  act  upon  which  this  suit  is  based,  provides  that  the 
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damages  assessed  shall  be  paid  or  tendered  to  the  defend-   May  Term, 
ant,  and  that  the  corporation,  upon  making  such  payment       •'•^^^' 
or  tender,  shall  hold  the  interest  in  the  land,  &c«,  and  that   Cabpbhtbr 
the  cost  of  the  proceeding  shall  be  paid  by  the  company)       Damb. 
&c.     1  IL  S.  p.  414,  §  15.     We  are  of  opinion  that  pay- 
ment of  the  costs  of  suit  is  not,  by  law,  made  a  condition 
upon  which  the  corporation  is  to  be  entitled  to  the  land; 
and  that  the  judgment  is,  in  point  of  form,  erroneous. 

Per  Ckriam.— The  judgment  is  reversed  with  costs. 

O.  H,  Smithy  for  the  appellants.^ 

jR.  A,  Clements  J  for  the  appellee. 


.  ■^♦^■» 


Carpenter  v.  Dame  and  Others. 

Each  deposition  in  a  caose  U  an  independent  pflEper,  and  the  suppression  of  one 
13  not  necessarily  dependent  upon  the  suppression  of  another. 

The  party  taking  a  deposition  cannot  himself  object  to  it  on  the  ground  of 
want  of  notice  to  the  other  party. 

Bat  where,  of  several  dqwsitions  taken  by  a  defendant  at  the  same  time  and 
place,  and  npcn  the  same  notice,  all  but  one  were  suppressed  on  the  mo- 
tion of  the  plaintiff— 4e2(f,  that  the  suppression  furnished  ground  for  a  motion 
to  continue. 

Whether,  in  sndi  case,  the  defendant  should  be  permitted  to  withdraw  his  re- 
maining deposition,  lies  in  the  discretion  of  the  Court,  or  may  be  determined 
by  its  rules. 

And  U  teemt  that  the  plaintiff  may,  in  the  discretion  of  the  Court,  read  the  de- 
position in  eyidonce  before  the  defendant  has  offered  any  evidence,  if  no  ob- 
jection be  made  except  as  to  the  time  of  reading  it. 

Suit  to  compel  the  specific  performance  of  a  bond  for  the  conveyance  of  land, 
brought  by  the  heirs  of  tlie  obligee.  The  bond  had  been  destroyed,  and  a 
new  one  executed  in  its  place  to  the  widow  and  heirs.  The  widow  had  re- 
leased her  interest.  It  was  alleged  that  the  obligor  had  fraudulently  pro- 
cjired  the  destruction  of  the  original  bond,  and  substituted  the  new  one,  dif- 
ferent in  its  terms.  Hdd,  that  the  widow  was  admissible  as  a  witness  to 
prove  the  contents,  execution,  delivery  and  destruction  of  the  lost  bond. 

Under  the  statute  of  1852,  a  freeholder  is  not  a  competent  juror  unless  he  be 

«  also  a  householder. 

(^teere:  Does  the  word  householder  as  used  in  that  statute  mean  a  holder  in  fbe 
or  a  leaseholder  of  a  house  ?  or  does  it  mean  a  housekeeper,  or  the  head  of  a 
fiunily  occupying  a  house  ? 

The  question  of  mental  capacity  goes  to  the  competency  of  a  witness,  and  is 


Carpbntbb 
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Bffty  Tenn,       for  tiie  Court;  \m%  quart,  whether,  if  the  Court  thonld  hold  die  wikoeM  oom- 

1858.  petcnt,  and  he  shonld  testify,  the  opposite  party  mi^t  he  pennitted  to  proTe 

actual  incompetencj,  or  a  weakness  in  a  given  facoltj,  or  in  all  the  facolties, 
to  affect  his  credibility,  though  snch  proof  might  not  be  sufficient  to  exdnde 

Damb.  the  witness. 

The  officer  taking  a  deposition  cannot  dedde  legal  questions.  The  objedioB 
to  the  mental  capacity  of  a  deponent  must  he  made  in  the  Court  to  which 
the  deposition  is  forwarded ;  and  if  the  Court  should  hold  the  witness  com- 
petent, and  the  deposition  admissible,  qtuare,  whether  the  quesdon  maj  be 
opened  again  before  the  juty. 
In  this  case,  the  appellees  had  taken  the  deposition  of  the  witness,  and  it  was 
read  in  evidence  at  a  previous,  indecisive  trial.  It  was  again  used  in  the  trial 
resulting  in  the  judgment  appealed  from.  No  objection  was  raised  to  it. 
Between  the  two  trials,  the  appellant  took  his  deposition,  and  still  claimed 
it  to  be  a  part  of  his  evidence.  The  witnesses  lived  in  Ohio,  where  evidence 
to  sustain  his  mental  capacity,  if  impeached,  would  have  to  be  sought,  and 
it  could  not  be  produced  upon  the  trial  in  progress.  Held,  that  the  Couit 
wisely  exercised  its  discretion  in  revising  to  pennit  the  mental  etipadty  of 
the  witness  to  be  impeached. 
,'  *  As  a  general  ml^,  there  are  no  degrees  of  secondary  evidence.  Coman  et  oL  v. 
The. State,  ^'Blackf.  241,  overruled  as  to  this  point. 

Tufsdtiy,  .  APPEAL  from  the  Tippecanoe  Circuit  Court, 

i  <ry  25.  '  pE^HtiSs,  X-^Suit  td  couipel  the  specific  performance  of 

a  bond  Jo/  the  conveyance  of  real  estate.  The  bond  is 
alleged  to  h.ave  been  given  by  John  Carpenter  to  Benjamin 
O.  Carpenter*  The  suit  is  by  the  heirs  of  Bergaminj  de- 
ceased, against  John.  The  bond  upon  which  it  is  instituted 
had  been  destroyed,  and  a  new  one  executed  in  place  of  it, 
to  the  widow  and  heirs  of  Benjamin  O.  Carpenter,  It  is 
alleged  that  John  Carpenter^  the  obligee,  fraudulently  pro- 
cured the  destruction  of  the  original  bond,  and  substituted 
for  it  one  differing  in  its  terms.  The  widow  of  Betgamin 
released  all  her  interest  in  the  lands  named  in  the  bond  to 
her  children,  the  heirs. 

Answer  and  replication  filed.     Trial  by  jury,  who  re- 
turned a  verdict  as  follows: 

^'  We,  the  jury,  find  for  the  plaintiffe,  and  assess  their 
damages  at  500  dollars;  and  we  further  find  that  the  plain- 
tiffs, who  are  heirs  at  law  of  Benjamin  O.  Carpenter^  de- 
ceased, are  entitled  to  a  conveyance  of  the  undivided  oner 
third  of  the  lands  described  in  the  complaint  as  lying  in 
Tippecanoe  county,  IndianaJ^ 
The  appellant  filed  a  motion  for  a  new  trial,  assigning 
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the  aanel  caoses,  -which  tbe  Court  oveimled,  and  rendered   **»t  Teim, 
jadgment  in  accordance  with  the  Teidict.  looo. 


As  there  is  some  evidence  tending  to  suppoit  the  verdict,   CAxnmnB 
this  Court  nmst  accept  it  as  conclnsiTe  of  the  merits,  if  the       Din. 
Conrt  below  committed  no  citot  in  its  rulings  daring  the 
conrse  of  lis  proceedings  resnlting  in  that  verdict.     Gat- 
Hng  V.  Newell,  9  Ind.  R.  573. 

Among  the  depositions  filed  in  the  cause  by  the  appel- 
lant, was  that  of  Matthew  CHlfiUan.  It  was  one  of  a  num- 
ber of  depoutaons,  taken  by  him  at  the  same  time  and 
place,  and  upon  the  same  notice. 

The  iqjpellees  moved  to  suppress  all  of  the  depositions 
thns  taken,  except  that  of  OilfiUan,  for  want  of  sufficient 
notice,  and  the  Conrt  sustained  tbe  motion.     Tbe  appel- 
lant then  moved  to  eappress  that  of  Gilfi 
reason,  and  the  Court  overruled  the  moti( 

Each  deposition  was  an  independent  p: 
One  might  be  legal,  another  not;  and  tb 
one  would  not  necessarily  be  dependent  i 
sion  of  another.  And  as  the  depositioii 
taken  by  the  appellant,  the  want  of  nol 
party  could  be  no  ground  of  objection  on 
who  took  the  deposition.  The  suppression  of  bis  other 
depositions,  on  the  motion  of  the  appellees,  might  have  fur- 
nished him  gioond  for  a  motion  to  continue. 

After  the  motion  to  suppress  was  overruled,  tbe  appel- 
lant asked  leave  to  withdraw  the  deposition,  bnt  leave  was 
refused.  This  was  a  matter  in  tbe  discretion  of  the  Court 
— a  rule  of  Court  might  regulate  tbe  practice  on  this  point. 
It  may  have  done  so  in  this  case,  for  aught  that  appears  of 
record. 

The  Court  then  permitted  the  appelleea  to  give  tbe  depo- 
sition in  evidence.  Tbe  giving  in  evidence  does  not  seem 
to  be  objected  to,  but  the  time  at  which  it  was  permitted 
to  be  done.     Counsel  say: 

"  The  second  error  complained  of  is;  The  Court  pei^ 
mitted  the  appellees  to  read  the  deposition  of  OiifiUtM, 
taken  by  the  appellant,  in  evidence  before  tlie  appellant  had 
given  any  evidence  in  his  defense. 
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May  Term.       «  Even  if  the  Court  ruled  correctly  in  refusing  to  quash 
^^^*       this  deposition,  that  ruling  did  not  make  the  deposition 

Carfxhtbr  part  of  the  appellees'  evidence,  and  the  Court  should  have 
Damb.       given  to  the  appellant  the  privilege  of  marshaling  his  evi- 
dence in  his  own  way,  provided  in  so  doing  he  violated  no 
rule  of  practice," 

There  is  not  enough  appearing  of  record  to  enable  us  to 
say  that  the  Court  abused  its  discretion  on  the  question  of 
time  of  reading  the  depositions. 

The  record  states  that  the  plaintiffs  (the  appellees),  on  the 
trial  of  the  cause,  ^*  produced  Matilda  Carpenter  as  a  wit- 
ness in  their  behalf,  who  testified  that  she  was  the  widow 
of  Benjamin  O.  Carpenter^  deceased,  and  the  mother  of  the 
plaintiffs;  and  thereupon  the  plaintiffs  offered  to  prove  by 
her  the  contents  of  the  lost  bond  on  which  the  suit  was 
founded,  and  which  bond  plaintiffs  alleged  was  given  by 
the  defendant,  to  said  Benjamin  O:  Carpenter^  during  the 
coverture  of  said  Matilda;  and  also  to  prove  the  execution 
and  delivery  of  said  bond,  and  its  destruction ;  to  the  mak- 
ing of  which  proof  by  said  witness  the  defendant  objected, 
but  the  Court  overruled  the  objection,  and  permitted  her  to 
testify,"  &c  As  Mrs.  Matilda  Carpenter  had  released  all 
her  interest  in  the  land  sued  for,  she  was  not  a  necessary 
party  to  the  suit.  Shaw  et  aU  v.  Hoadley,  S  Blackf.  165. 
Her  deceased  husband  was  not^  either  actually,  or  with- 
in the  spirit  and  meaning  of  the  statute,  a  party,  iit- 
ser  et  al.  v.  Snoddy^  7  Ind.  R.  442.  She  could  not  be  ex- 
cluded, then,  as  a  witness,  on  account  of  being  a  party; 
for  she  was  not  such,  and  the  judgment  rendered  would 
in  no  manner  accrue  to  her  benefit.  She  could  not  be  ex- 
cluded from  interest;  for  even  if  it  existed,  it  did  not  dis- 
qualify. Jack  V.  Russey^  8  Ind.  R.  180.  She  was  not 
called  to  testify  for  or  against  her  husband;  for  he  was  not 
a  party  to  the  suit.  Her  exclusion,  therefore,  could  not  be 
placed  upon  this  ground.  Could  it  be  put  upon  the  ground 
that  she  was  offered  for  the  purpose  of  disclosing  communi- 
cations between  her  and  her  husband,  made  during  cover- 
ture? Without  here  attempting  to  define  with  precision 
what  are  to  be  considered,  in  all  cases,  such  communica- 
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tions,  we  will  say  that  we  do  not  think  the  definition  ^^^  '^^^nt, 
should  be  broad  enough,  when  given,  to  embrace  the  testi-       ^^^* 
mony  of  Mrs.  Carpenter  in  this  case.    This  is  very  like  the   Cabpbhtxb 
case  of  Jack  v.  Russey^  supra^  by  which  we  think  the  ml-      Damx. 
ing  below,  now  under  consideration,  is  justified. 

The  Court  sustained  a  challenge  to  a  juror.  The  record 
states  that  '*  Charks  Stockton,  a  talesman,  was  called  as  a 
juror;  that  during  his  preliminary  examination  under  oath, 
as  to  competency,  he  was  asked  whether  he  was  a  house- 
bolder,  to  which  question  he  answered  that  he  was  a  mar- 
ried man,  and  owned  a  farm  in  the  county;  that  he  rented 
his  farm  and  house  on  it,  but  by  an  arrangement  since  the 
lease,  with  his  tenant,  he  holds  a  part  of  his  house,  and 
claims  possession  of  it,  has  his  household  goods  in  it,  con- 
siders it  his  home,  keeps  a  post-office  in  the  house  which 
be  tends  to  himself,  or  by  deputy;  that  he  is  jiot  there  more 
than  one-eighth  of  his  time,  and  since  the  renting  of  his 
house,  his  wife  has  been  visiting  among  friends  in  the  coun- 
ty. Upon  these  facts  the  Court  sustained  a  challenge  to 
said  Stockton^  as  a  competent  juror,  for  cause.  The  ruling 
was  excepted  to. 

The  correctness  of  the  ruling  depends  upon  the  scope  to 
be  assigned  to  the  word,  householder.  Did  the  legislature 
intend,  by  using  that  term,  to  render  incompetent  a  free- 
holder who  was  not  also  a  householder?  Or  did  they  use 
it  merely  to  express  a  less  degree  of  property,  meaning 
thereby  to  diminish  the  qualification  required.  Did  they 
mean  to  concede  that  a  freeholder  would  be  competent,  of 
course,  and,  by  the  use  of  the  word  householder,  to  extend 
the  qualification  to  those  possessed  of  a  leasehold  interest? 

We  think  this  is  not  the  interpretation.  The  language 
will  not  justify  it.  A  man  may  be  a  large  owner  of  lots* 
and  lands — a  fireeholder,  but  there  may  be  no  houAe  upon 
the  freehold.  And  had  the  legislature  intended  to  have 
rendered  competent  both  fireeholders  and  householders,,  it  i» 
reasonable  to  suppose  they  would  have  said  so.  They  did 
say  so  in  the  code  of  1843.  See  p.  951,  §  2^  But  in  the 
code  of  1852,  the  word  freeholder  is  dropped,,  and  the  qual- 
VoL.  X.— 9 
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May  T«iiii,  ification  of  householder  required  in  all  cases.    2  R.  S.  p. 
1858-     24,  §  1. 

GAKnunrxB  The  next  inquiry  is,  in  what  sense,  as  to  qualifications, 
Damm.  is  the  word  householder  used  in  the  statute?  Does  it  mean 
simply  that  he  must  be  a  holder  in  fee,  or  a  leaseholder  of 
a  house,  or  does  it  mean  that  he  must  be  a  housekeeper — 
the  head  of  a  family  occupying  a  house?  The  word,  in 
statutes,  seems  generally  to  be  used  in  this  latter  sense. 
See  a  collection  of  English  cases  on  the  word  housekeeper, 
in  3  Petersdorff,  pp.  103  to  106.  It  is  so  used  in  our  stat- 
ute exempting  property  from  execution.  WharUmy  in  his 
Law  Dictionary,  defines  a  householder,  to  be  the  master  of 
a  family.  It  would  seem  that  the  legislature  held  that  a 
man  was  not  qualified  to  discharge  the  duties  of  a  juror 
till  he  had  had  the  experiences,  and  felt  the  sympathies  and 
responsibilties  of  the  head  of  a  family;  nor  unless  he  ccm- 
tinned  to  live  with  his  family.  If  such  be  the  construction 
of  the  statute,  it  is  certainly  very  doubtful  whether  SU^eh^ 
ioHj  in  this  case,  had  the  qualifications  of  a  juror;  but  we 
need  not  decide  the  point  here,  for  the  record  does  not  show 
that  any  intended  unfairness  was  practiced  in  the  selection 
of  the  jury,  nor  but  that  a  perfectly  impartial  and  satisfac- 
tory one  was  obtained  to  try  the  cause.  2%e  People  v. 
Ransom,  7  Wend  417.^  3%^  King  v.  Hunt,  4  B.  and  A. 
430. 

The  appellant  offered  to  prove  to  the  jury,  that  Matthew 
QiyUIan  was  not  of  sound  memory;  but  the  Ck)urt  refused 
permission.  In  this,  it  is  claimed  by  the  appellant  that  the 
Court  erred;  while  the  appellees  contend  that  it  was  not  a 
question  to  be  tried  by  the  jury,  but  by  the  Ck)urt,  before 
the  evidence  of  the  witness  was  submitted  to  the  jury. 

Matter  that  goes  to  the  competency  of  a  witness,  is  iot 
the  Court,  that  which  goes  to  his  credibility,  for  the  jury. 
Most  matters  which  formerly  went  to  the  competency,  now, 
by  statute,  in  this  state,  go  to  the  credibility  of  witnesses. 
It  may  be  proved  that  a  witness  is  interested,  has  been  con- 
victed of  a  crime,  is  not  of  good  moral  character,  does  not 
believe  in  the  existence  of  a  Supreme  God,  or  in  the  diria- 
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tian^ religion.   And,  finally,  section  243, 2  R.  S.  p.  83,  enacts  May  Term, 
that  "  any  fact  which  might  heretofore  be  shown  to  render       ^^^' 
a  witness  incompetent,  may  be  hereafter  shown  to  affect  Cabfbktss 
his  credibility."  Davb. 

The  want  of  mental  capacity,  however,  by  the  statnie, 
goes  to  the  competency  of  a  witness  (2  R.  S.  p.  81);  and 
where  he  was  introduced  in  Court  to  be  sworn  to  testify, 
the  teourt,  on  the  objection  being  raised,  would  satisfy  it* 
self^  by  an  examination  of  the  proposed  witness,  or  by  hear- 
ing evidence,  of  the  validity  of  the  objection,  before  it  per* 
mitted  the  witness  to  testify.  Whether,  if  the  Court  should 
hold  the  witness  competent,  and  he  should  testify,  the  op- 
posite party  might  be  permitted  to  prove  actual  incompe- 
tency, or  a  weakness  in  a  given  faculty,  or  in  all  the  facul- 
ties, to  aifect  the  credibility  of^  though  it  did  not  exist  in  a 
sufficient  degree  to  exclude,  the  witness,  we  do  not  decide, 
though  such  would  seem  to  be  inferable  from  the  above 
quoted  statute.  In  cases  of  written  instruments  offered  in 
evidence,  but  objected  to  as  invalid  in  their  execution,  dec, 
the  Court  first  decides  upon  the  objection,  but  it  is  again 
open  to  the  jury.     See  note  to  1  GreenL  Ev.  p.  714. 

But  in  this  case  the  witness  was  not  introduced  in  Court 
— the  Court  had  no  opportunity  to  test  the  capacity  of  the 
witness;  and  the  officer  who  took  his  deposition  liad  no 
right  to  decide  upon  legal  questions,  if  raised  at  the  tcdting. 
He  was  not  a  Court.  It  was  his  duty  to  take  down  all  the 
testimony  of  the  witnesses  produced,  and  forward  it  to  the 
Court  in  which  it  was  designed  to  be  used.  In  that  Court, 
aU  objections  would  be  raised,  heard,  and  decided.  The 
objection  in  this  case,  might,  at  the  proper  time,  and  by  the 
proper  party,  have  been  made  to  the  Court,  in  the  first  in- 
stance; and  if  the  Court  had  held  the  deponent  competent, 
and  his  deposition  admbsible,  we  do  not  say  the  question 
might  not  have  been  opened  again  befc^e  the  jury.  We 
do  not  feel  called  upon  to  decide  the  point  here,  for  We 
think,  in  this  case,  there  are  other  considerations  which  will 
sustain  the  ruling  of  the  Court  below. 

It  appears  that  the  appellees  had  taken  QilfiUan^s  depo- 
sition which  had  been  read  in  evidence  at  a  previous,  inde- 
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Majr  Tenn,  cisive  trial;  that  it  remained  on  file  to  be,  and  was,  again 
^°^Q'  used  on  the  trial  resulting  in  the  judgment  appealed  from, 
Cabpektex  and  that  no  objection  had  been  raised  to  it  Between  the 
Dame.  two  trials  the  appellant  took  CHlfiUafC^  deposition,  and  still 
claimed  it  to  be  a  part  of  his  evidence.  The  witness  lived 
in  OAtb,  where  evidence  would  have  to  be  sought  to  sns- 
tain  his  mental  capacity,  if  impeached,  and  could  not,  of 
course,  be  produced  at  the  trial  then  in  progress.  TAider 
these  circumstances,  we  think  the  Court  wi^ly  exercised 
its  discretion  in  refusing  to  permit  the  attempted  impeach- 
ment. 

The  Court  refused  to  give  the  following  instruction: 

^'  That  a  written  copy  of  a  bond  made  fifteen  years  ago, 
sworn  to  by  the  person  who  wrote  and  witnessed  it,  is  bet- 
ter evidence  of  the  contents  of  the  original,  than  verbal 
evidence  given  from  memory  only,  if  the  witnesses  are 
equally  credible." 

Whether  the  Court  refused  this  instruction  because  it 
did  not  consider  it  strictly  applicable  to  the  evidence;  or 
did  not  consider  it  to  be  law;  or  considered  that,  if  law, 
the  appellant,  having  himself  destroyed  the  original  bond, 
had  not  a  right  to  the  benefit  of  the  rule, — we  are  not  ad- 
vised* But  it  seems  that  the  better  opinion  now  is,  that 
there  are  no  degrees,  as  a  general  rule,  in  secondary  evi- 
dence. 1  Oreenl.  Ev.  p.  738.  See  1  Greenl.  Ev.  p.  159,  note ; 
3  Wend.  Black.  Com.  p.  368,  note  28;  Dae  v.  Ross^  7 
M.  &  W.  102,  and  note  on  p.  108.  The  case  of  Coman  et 
aL  V.'  3%e  State y  4  Blackf.  241,  cannot  be  applied  as  law  to 
the  case  now  before  the  Court.  A  difference  may  be  cre- 
ated by  statute. 

The  Court  did  not  instruct  the  jury  that  interest  must 
be  considered  in  weighing  the  testimony  of  a  witness,  but 
doubtless  would,  if  such  an  instruction  had  been  asked. 
See  ^vey  v.  !Z%e  SUUe^  8  Ind.  R.  405. 

We  are  unable  to  discover  any  error  in  the  ruling  of  the 
Court  below,  sufficient  to  justify  a  reversal  of  the  judg- 
ment. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 
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J.  M,  La  Rue,  W.  O.  Wilson  and  J.  Pettitj  for  the  appel-  May  Term, 
lant  (1).  18^8' 

Z.  Baird,  R.  C.  Chregory  and  2L  Tones,  for  the  appel-  Cabpehtbb 
lees  (2).  Damb. 

(1)  Coimsel  for  the  appeHantB  dted  authorities  to  tiie  foUowing  points: 

1.  We  do  not  think  it  competent  for  a  party  to  select  ont  of  a  batch  of  depo- 
sitionB  taken  at  te  same  time,  and  certified  together,  that  one  which  he  conceiyes 
makes  in  liis  fiiror,  and  qnash  the  others  for  want  of  notice,  especially  when 
the  party  has  done  no  act  indorsing  the  deposition,  or  recognizing  the  taking 
by  the  opposite  party.  We  also  contend  that  the  deposition  was  nnder  the 
control  of  the  deibidant,  and  he  had  the  right  to  withdraw  it  from  the  files. 
PoKgfv  T,  Ocean  Ins.  Co.,  S  Shep.  141.  The  Court,  in  tiiat  case,  decided  that 
a  party  may  withdraw  his  deposition  at  any  time,  bat  that  by  mles  21  and  43 
of  the  Sopreme  Court  of  Maine,  this  priyUege  is  restricted  to  the  first  tenn  after 
the  deposition  is  filed.  The  general  principle  then,  in  absence  of  the  role,  would 
be  that  a  party  controls  his  own  depositions. 

2.  Mrs.  Carpenter  could  not  hare  been  a  witness  had  her  husband  been  liy- 
tng;  and  she  cannot  testify  after  his  death  in  fayor  of  those  wlio  occupy  the 
position  which  he  might  haye  occupied  had  he  been  liying.  In  Cock  y.  Grange, 
18  Ohio  R.  526,  this  question  is  canyassed  and  settled  upon  proper  principles. 
Hie  Court  say,  p.  531,  "8haU  it  [the  incompetency]  be  confined  to  such  com- 
munications as  haye  been  made  in  confidence  1  or  shall  it  embrace  all  transac- 
tions which  occurred  during  the  marriage  in  which  either  party  zikay  be  affected, 
either  pecuniarily  or  in  reputation:  in  other  words,  all  transactions  which,  at 
the  time  they  happened,  tiie  witness  would  haye  been  incompetent  to  proye? 
The  I&tter,  we  tiiink,  is  the  true  rule,  and  therefore  adopted.  See,  also,  Stark. 
Et.  pt.  4,  tit.  Husband  and  Wifo,  Competency. 

3.  A  party  may  show  the  imbecility  of  a  witness  whose  deposition  is  read  by 
the  opposite  party.    1  Stark.  By.  pt  3,  S  ^7,  tit.  Ability  of  Witnesses. 

4.  In  Coman  y.  The  State,  4  Blackf.  241,  it  is  decided  that  "the  rule  of  law— 
tiiat  the  best  eyidence  wliich  the  nature  of  the  case  will  admit  of  must  be  ad- 
duced—applies as  well  to  secondary  as  to  primary  eyidence.  When  an  original 
writing  is  lost,  or  is  in  the  possession  of  the  adyerse  party,  its  contents  may  be 
proyed,  first,  by  a  counterpart,  if  one  exist;  secondly,  by  a  copy,  if  there  be  no 
counterpart;  and  thirdly,  by  parol  testimony,  if  there  be  neither  counterpart 
nor  copy."    See,  also,  1  Stark.  £y.  pt.  2,  4  149. 

(2)  Counsel  for  the  appellees  dted  authorities  to  the  following  points: 

1.  The  law  furnishes  a  yaluable  guide  in  the  determination  of  this  case,  in 
that  strong  presumption  in  which  it  indulges  against  the  spoliator  of  a  written 
contract,  or  record  eyidence  of  any  character.  Omnia  prasumuntur  contra  spoU- 
atarum.  "The  spoliation  of  pi^rs  is  an  aggrayated  and  infiamed  drcumstanee 
of  suspicion.  The  fact  may  exdude  further  proof,  and  be  suffident  to  infor 
guilt ;  but  it  does  not,  in  England,  as  it  does  by  the  maritime  law  of  other 
countries,  create  an  absolute  presumption  juris  et  de  Jure;  and  yet,  a  case  that 
escapes  with  sndi  a  brand  upon  it,  is  sayed  so  as  by  fire.  #  *  •  If  expla- 
nation be  not  prompt,  or  be  weak  or  futile;  if  the  cause  labors  under  hcayy 
suspicions,  or  there  be  a  yehement  presumption  of  bad  faith,  it  is  good  cause 
for  the  denial  of  further  proof;  and  tiie  condemnation  ensues  from  defects  in 
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May  Tana,    die  eTidesce  whieh  tho  ptrtj  is  not  pennitted  to  mipply."    1  Kent's  Com.  157. 
1858.       —1  Oreenl.  £t.  §  37.-3  Cowen  &  Hill's  Kotes  to  Phillip's  Ey.  note  88S,  p. 

456.    This  principle  is  not  pecoliar  to  maritime  law— It  ii  as  fnlly  recognized 

Caspbvtsk  by  Conrts  of  common  law,  as  those  of  admirality  jurisdiction.  The  cases  fllns- 
Daxb.  tratiye  of  the  application  of  this  principle  are  collected  by  Mr.  Bnom  in  his 
Essay  on  Legal  ICaxims,  at  page  725— title,  the  maxim  abore  cited.  Aronnd 
the  aboTe<i(ed,  dvster  other  maTinwi  of  a  kindred  nature.  NtmQ  ex  smo  ddldo 
mdiorem  conditumem  smtmjaeerepctmt*  NMi$  ctfmmodum  eapere  potal  de  imjU' 
ria  ma  propria.  If  the  appellant  snooeeds  in  his  defense,  there  is  great  danger 
that  he  will  have  gamed  an  ndTanlage  by  his  own  wrong.  See;  also,  7%s  Ufi 
ami  Fin  Int.  Co.  y.  The  Meek.  Fire  Ine.  Co.,  7  Wend.  31,  and  Wills  on  PM- 
svmptiTe  Evidence,  p.  7S. 

2.  We  submit  that  the  yerdict  is  cleariy  snsfcaiaed  by  the  eridenoe,  and  ongfat 
not  to  be  distariied,  tliongh  the  Court  may  haye  i*'?t»!i"'***^  errors  in  the  pro- 
gress of  die  trial  (BuoA^y.  CoffeU,  6  Ind.  B.  28);  espedaUy  as  tiiere  haye  al- 
ready been  two  trials  of  the  cause.'    CtumitH^iam  y.  Maffoun,  IS  Ffcck.  13. — Ba- 
^     £er  y.  Bn^,  8  Pi<^.  122. 

8.  In  all  cases  where  the  husband  is  a  party,  and  his  pecuniaKy  interest  is 
directly  inyolyed,  the  rule  exduding  die  testimony  of  the  wiib  is  absolute.  Ko 
other  relation  exdndes.  The  rule  is  founded  partly  on  their  identity  of  inter- 
est, and  partly  on  public  policy,  "which  deems  it  necossaiy  to  guard  the  secu- 
rity and  confidence  of  priyate  life,  eyen  at  the  risk  of  an  occasional  fiulnre  of 
justice."  1  PhiL  Ey.,  Cowen  ft  Hill's  last  ed.  p.  69.  This  rule  does  not  ex- 
tend to  collateral  proceedings  not  immediately  afiteting  their  mutual  intereate, 
notwithstanding  diat  the  eyidence  of  the  one  may  tend  to  criminate  or  to  con- 
tradict the  other,  or  to  subject  the  other  to  a  legal  demand.  ''A  wife  may  be 
a  witness  in  an  action  between  third  perMHis,  not  immediately  affecting  die  in- 
terest of  the  husband,  though  lier  eyidence  may  possibly  expose  him  to  a  legal 
demand;  as  in  an  action  between  third  persons  for  goods  sold  and  deliyered, 
to  proye  that  the  goods  had  been  sold,  not  on  the  credit  of  the  detedant,  bat 
on  her  husband's  credit."  1  Phil.  Ey.  71, 78, 74  same  ed.— 1  QreenL  £y.  \  348. 
The  wife  after  the  death  of  her  husband  is  competent  to  proye  ftcis  which  did 
not  come  to  her  knowledge  by  means  olher  relation  as  a  wife,  notwithstanding 
that  they  relato  to  the  transactions  of  her  husband.  1  GreeoL  Ey.  f  388.  The 
anthor  cites«  to  suppcMt  the  text,  Co^  y.  Janet,  18  Pick.  Ail,r^WUUam8  y. 
B(Udwin,  7  Verm.  B.506.— TTsOi y.  7iidl8r,3Bmn.866.— ile^atrey.  Makm^, 
IB.  Mion.  224.  Inthecaseofifc(riin«y.ilalimey,  the  latter  sued  the  former 
as  administrator  of  the  estato  of  Jokn  MahMjf,  St.,  in  troyer,  to  reooyer  tiie 
yalue  of  goods  and  chattels  which  MeGuire,  as  such  administrator,  had  sold. 
The  widow  of  the  deceased  was  held  to  be  a  competent  witness  in  the  case,  to 
proye  property  indie  goods  in  litigation  in  the  plaintiff,  under  a  sale  from  her 
deceased  husband.  In  J^liiec&y.  £riUandanodier,ll  Mass.  B.  286,  it  is  said  by 
the  Court  that,  "Where  the  husband  is  a  party,  the  wifo  cannot  be  sworn  eitiier 
for  or  against  him ; — not  for  him,  because  their  interest  is  one,  and  she  may  be 
expected  to  fayor  him;  not  against  him«  becanse  it  wonld  be  likely  to  create 
dissensions.  But  where  the  liability  of  the  husband  is  contingent,  and  not  ne- 
cessarily established  by  die  trial,  in  wliich  she  is  called  as  a  witness,  her  testi- 
mony may  be  receiyed."  Beoene^  y.  Biinier,  1  C.  ft  Paine  364,  was  an  ac- 
tion brought  hy  the  plaintiff  against  the  defendant  to  reooyer  £150,  which  the 
defondanfs  testator  had  promised  to  pay  the  plamtiff.    The  widow  of  the  tee- 
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tHor  wu  criM  by  the  plamtiff  to  pioTe  his  demand,  and  the  Conrt  ruled  May  Tenn, 

diat  she  waa  a  oompetent  witneM.  1858. 
4.  To  ezdnde  tlie  tettimonj  of  the  wife  solely  on  aooount  of  one  of  the  canses 


abon)  stated,  it  is  enential  that  the  fiu;t8  which  she  is  called  to  proTe,ahoald    ^^^^^^m 

have  oome  to  her  knowledge  solely  by  Tirtae  of  that  confidence  which  the  mar-        j}j 

ijage  relation  implies.    "  This  mle,  hn  Its  spbit  and  extent,  is  analagons  to  that 

iriuch  exdndes  confidential  oommnnieations  made  hy  a  dient  to  his  attorney/' 

1  GreenL  St.  \  888.    Tested  by  that  analogy,  it  is  dear  that  the  knowledge 

which  Mrs.  CarjmUer  possessed  of  the  facts  to  which  she  testified,  was  not  de- 

rifed  in  a  mode  whidi  conld  prerent  its  communication  in  a  conrt  of  justice. 

1  GreenL  Er.  \  S44.    In  the  case  of  MeGuin  t.  Malon^,  aboTe  dted  firom  B. 

Monroe,  it  Is  said  by  the  Conrt  that,  "The  law  will  not  permit,  even  after  the 

death  of  the  husband,  any  disdosun  by  the  wife,  which  seems  to  Tiolate  the 

confidenee  reposed  in  her  as  a  wife,  lest  such  permisrion  mig^t  tend  to  impair 

die  harmony  of  the  marriage  state,  and  aflbct  injuriously  the  interests  of  so> 

ciety  dependant  upon  it.    But  where  there  is  not  eren  a  seeming  confidence, 

irbaoi  the  act  done  or  declaration  made  by  the  husband,  so  fer  from  being  pri- 

Tate  or  confidential,  is  designedly  public  at  the  time,  and  fipom  its  nature  must 

hare  been  intended  to  be  afterwards  public,  there  is  no  interest  of  the  mairiage 

relation  or  of  sodety,  which,  in  the  absence  of  all  interest  of  the  husband  or  the 

wife,  requires  the  latter  to  be  precluded  finnn  testifying  between  other  parties  to 

sudi  act  or  dedaration,  not  affecting  the  character  or  penon  of  the  husband." 

BauUffT.  Walu,  1  Hill,  (>3,  was  an  action  for  criminal  conrersation  by  the 

defendant  widi  the  plaintiff's  wife.    The  plaintiff  after  showing  a  diToroe  a 

naculo  matrimonii,  called  his  foimer  wife  to  prore  the  adultery.    The  Court 

ruled  her  a  eompetent  witness  on  the  ground  that  she  came  .to  the  knowledge 

of  die  feet  thai  she  was  called  to  testify  to,  not  by  Tirtue  of  that  confidence 

which  the  marriage  reladon,  in  legal  contemplation,  inspires,  but  by  acting  in 

gross  Tiolation  of  it. 

5.  Mrs.  Cturpmter,  before  the  commencement  of  this  suit,  assigned  all  her 
interest  under  the  spoliated  bond  to  the  appellees,  who  are  heirs  at  law  of  her 
deceased  husband.  This  assignment  is  dated  the  day  this  suit  was  commenced, 
and  is  made  n  part  of  the  complaint.  It  was  entirdy  legitimate  for  her  to  eze- 
cute  that  aasignmettt,  and  thereby  restore  her  competency,  if  she  were  other* 
wise  inoompelent.  "The  competency  of  a  witness  disqualified  by  interest, 
may  always  be  restored  by  a  proper  release.  If  it  consists  in  an  interest  Tested 
in  himself,  ha  may  diTest  himself  of  it  by  a  rdease  or  other  proper  couTeyanoe." 
I  Greenl.  Br.  \  4i6.  "It  is  not  necessary  that  the  release  be  actually  ddiT* 
ered  by  the  releasor.  It  may  be  deposited  in  Court  for  the  use  of  the  absent 
party."    Id.  429. 

6.  "Mere  extracts  can  not  be  used  as  examined  copies,  though  the  witness  by 
whom  they  are  proposed  to  be  prored,  is  ready  to  swear  that  there  was  nothing 
in  tibe  original,  relating  to  the  matter  in  controTersy,  beyond  what  is  contained 
in  the  extract;  for  to  giTO  a  proper  oonstraction  to  the  instrument  the  whole 
must  be  looked  into;  and  die  testimony  of  a  person  swearing  that  all  which  re- 
lates to  the  eontroTersy  is  contained  in  what  is  produced,  necessarily  and  at 
best  amounts  only  to  matter  of  opinion,  which  it  is  dangerous  to  rdy  upon  in 
sudi  cases." .  Cowen  &  Bill's  Notes  to  Fhil.  £t.  note  250,  p.  889.  The  au- 
thors dte  2>smiMm  t.  Barier,  6  Berg,  ft  Rawle,  4S0.  "If  aparty  offer  a  copy 
of  a  deed,  or  wHl,  where  he  ought  to  produce  the  original,  this  raises  a  pre- 
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Mftj  Term,    somptfon  dtat  there  ib  8<miethiDg  in  the  original  d«ed  or  wiU  which  wov^ 

1858.       agaiiut  him,  and  therefore  the  copy  in  such  caae  is  not  evidenoe.    Bnt  if  he 
proTe  the  original  deed  or  will  to  be  in  the  handi  of  the  adrene  party,  iriio  re- 

Cabfsmtsb  ly^^^g  ^  produce  it  after  reoeiying  a  regular  notice  for  that  pnrpose— <>r,  if  he 
DjkMs.  pM>Te  that  die  original  has  been  lost  or  destroyed,  withont  his  defaolt,  no  snch 
presumption  can  reasonably  be  made,  and  a  copy  will  be  admitted."  1  FhiL 
Et.  418,  ed.  above  cited.  The  rule  admitting  in  evidence  a  copy,  where  the 
original  has  been  destroyed,  has  received  a  very  important  qualification,  from 
the  pen  of  that  authoritative  writer  on  the  doctrines  of  evidence.  In  Cowcn  & 
HiU's  edition  of  Phillips  on  Evidence,  the  editors  say,  "A  party  vdio,  underno 
pretence  of  mistake  or  accident,  voluntarily  destroys  primary  evidence,  for  any 
fraudulent  purpose,  thereby  excludes  himself  from  the  benefit  of  superior  evi- 
dence." Note  2S1,  p.  215  of  voL  2.  The  authors  cite  Bi^  v.  Ta^,  9  Wheat 
488.  These  authorities  establish  that  a  party  who  has  voluntarily  and  delibe- 
rately destroyed  the  original,  cannot  use  its  copy  as  evidence  of  a  superior  cfaii> 
ncter  to  parol  testimony. 

7.  Our  statute  clearly  contemplates  that  when  a  deposition  has  been  taken 
and  filed,  the  same  becomes  a  record,  under  the  control  of  the  Court,  in  which 
either  party  to  the  cause,  independent  of  the  consideration  under  whose  notice 
it  was  taken,  has  an  equal  property.  This  seems  to  be  the  rule  in  other  states. 
State  Bank  v.  Western  Bank,  2  Miles  (Pa.)  16.— IFoltoR  v.  Boatiek,  1  Brevard 
(S.  Car.)  162.  We  dte  these  cases  from  U,  S.  Digest,  vol.  4,  666,  667.  The 
reported  cases  are  not  within  our  reach. 

8.  To  constitute  a  householder,  actnid  possession  of  the  house  is  necessary 
(1  Chit  Bep.  222) ;  and  of  the  whole  of  it    Id.  316. 

9.  AA  irregularity  in  impanneling  a  jury  will  not  vitiate  the  verdict,  unless 
it  appear  that  the  party  complaining  was  injured  thereby.  ITie  People  v.  jRoii- 
foiR,  7  Wend.  417.-7^  King  v.  Bunt,  4  Bam.  ft  Aid.  490. 

10.  Idiots  and  persons  of  insane  mind  are  incompetent  witnesses.  Whether 
a  witness  produced  upon  the  stand,  or  lus  deposition  offered  in  evidence,  is  in- 
competent from  want  or  deprivation  of  reason,  ia  a  question,  exclusively,  for 
the  determination  of  the  Court,  and  the  evidokce  in  rel^on  to  it  is  therefere 
addressed  to  tiiat  tribunal.  1  Phil.  Ev.  1  to  4.  After  the  witness  has  been 
ruled  admissible,  and  Ms  evidence  given  to  the  jury,  his  credibility  may  be  as- 
sailed by  proof  tiiat  his  general  moral  character  is  bad,  by  contradicting  his 
statements  by  other  witnesses,  and  by  cross-examination,  in  which  the  widest 
latitude  is  given  to  the  party  adverse  to  whom  he  has  testified,  to  test  bis  ca- 
pacity to  testify  intelligently,  and  the  motives  by  which  be  is  governed.  In 
England  the  inquiry  as  to  character  is  limited  to  that  for  veracity.  The  Amet' 
kan  rule,  proceeding  upon  the  ground  that  all  vices  are  of  a  kindred  nature, 
permits  proof  to  be  given  of  the  general  moral  character  of  the  witness  assailed. 
We  have  failed,  after  diligent  search,  to  find  an  elementary  author,  or  an  adju- 
dicated case,  stating  the  rule  so  broad  as  to  permit  a  witness  to  be  assailed  by 
proof  derogatory  of  his  mind  or  memory.  An  inquiry  of  that  chanurter  would 
introduce  an  obstacle  injury  trials  equally  novel  and  embarrassing.  It  is  com- 
petent to  prove  that  when  the  events  which  a  witness  has  testified  to,  occuiredy 
he  was  in  a  condition  that  unfitted  him  to  have  accurate  knowledge  of  them— 
as,  for  instance,  that  he  was  drunk,  or  had  an  epileptic  fit  Cowen  &  Hill's 
Notes  to  Phil.  Ev.,  note  387,  p.  432.  If  such  proof  were  admissible  it  could 
only  be  made  by  experts — ^persons  learned  in  the  philosophy  of  mind,  and  tiien 
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onlj,  after  the  fiM!t8iipon  which  tiieiropiidoiis  were  baMd,  had  been  fUlygiT^  May  Term, 

inendence.    i)idk»iMon  t.  Air6er,  9  liass.  B.  225.    This  is  the  mle  in  the  trial  1858. 

of  the  issae  decuavit  vel  mm,  where  the  mind  and  memory  of  the  testator  are ~~ 

inTobred.    Certainly  it  requres  as  much  skill  to  define  llie  degree  of  memory  ^^^ 

or  intellect  whidi  a  witness  may  possess,  as  to  ascertain  his  entire  deprivation  McAlpixe. 
of  it. 


<  *i 


Davis  v*  McAlpine. 

A  note  payable  at  a  bank,  is  payable  in  the  bank;  and  a  note  payable  at  or  in 
a  bank,  is  payable  to  the  holder,  or  his  agent,  in  the  bank,  at  its  conntor. 

The  term  bank  does  not  necessarily  refer  to  a  chartered  banking  institution; 
tiiongfa  it  indndes  all  such,  and  is  nsed  in  onr  constitution  simply  in  refer- 
ence to  that  dass  of  banks. 

Chatters  are  not  requisite  for  banks  of  deposit  and  discount. 

The  legislature,  by  f  6,  ch.  77, 1 B.  8. 378,  intended  to  place  private  and  char- 
tered banks  of  deposit  and  discount  upon  the  same  footing. 

APPEAL  from  the  Wayne  Circuit  Court.  TWsefay, 

Perkins,  J. —  McAlpine,  assignee  of  Cochranj  sued  Do-    ^ 
vis  upon  a  promissory  note  here  copied: 

"  Ninety  days  after  date  I  promise  to  pay  Samuel  Cock* 
ran^  or  order,  550  dollars,  for  value  received,  waiving  all 
valuation  and  appraisement  laws,  with  interest  from  date, 
payable  at  the  Citizens'  Bank  at  Richmond,  Indiana.  No» 
vember  20, 1856.  [Signed]  David  J.  Davis.  [Indorsed] 
Samuel  Cochran.^^ 

The  defendant  pleaded,  by  way  of  answer,  a  want  of 
consideration  for  the  note,  and  averred  ^^  that  the  Citizen^ 
Bank,  in  the  complaint  named,  was  an  unincorporated  bu- 
siness-house  in  the  city  of  Bichmond,  Indiana,  receiving  de« 
posits  of  gold  and  silver  and  bank  bills,  and  paying  out  the 
same;  buying  and  selling  gold  and  silver,  bills  of  exchange) 
promissory  notes,  and  bank-bills;  discounting  bills  of  ex* 
change  and  promissory  notes,  and  loaning  money;  and  no- 
thing more." 

The  plaintiff  demurred  to  the  answer;  the  Court  sus- 
tained the  demurrer;  and  there  was  final  judgment  for  the 
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May  Tton,   plaintiff  for  the  amount  of  the  note.     The  only  general 
^•^^'      question  which  the  parties  raise,  or  seek  to  raise,  is,  whe- 
Djltib      ther  the  note  siy&d  on  is  governed  by  the  law  merchant. 
McALnvs.       It  is  enacted  by  §  6, 1  R.  S.  p.  378,  that  ^'  notes  payable 
to  order  or  bearer,  in  a  bank  in  this  state,  shall  be  negotia- 
ble as  inland  bills  of  exchange,  and  the  payees  and  indor- 
sees thereof  may  recover  as  in  case  of  such  bills." 

Prior  to  1843,  the  statutory  provision  on  this  subject  was, 
that  notes  payable  at  a  chartered  bank,  &c.,  should  be  gov- 
erned by  the  law  merchant. 

In  the  code  of  1843  it  was,  that  notes  payable  at  a  char- 
tered bank,  where  the  bank  had  an  interest  in  the  notes, 
should  be  governed  by  the  law  merchant,  &c. 

The  provision  in  the  code  of  1852  differs,  therefore,  from 
all  previous  ones,  in  this,  that  it  uses  the  word  in  instead 
of  a/,  in  describing  the  place  of  payment,  and  omits  the 
*  word  chartered^  in  describing  the  institution  to4)e  designa- 
ted in  the  note. 

Counsel  for  the  appellant  attach  some  stress  to  the  sub- 
stitution of  the  preposition  in  for  o^,  insisting  that  it  has 
the  effect  of  limiting  the  operation  of  the  statute  to  notes 
payable  to  the  bank  as  owner;  but  we  cannot  concur  in 
this  view.  We  think  a  note  payable  ai  a  bank  is,  in  legal 
contemplation,  payable  in  the  bank;  and  that  a  note  pay- 
able o^  or  m  a  bank  is,  in  such  contemplation,  payable  to 
the  holder,  or  his  agent,  in  the  bank,  aJt  its  counter. 

The  only  point  of  difficulty  in  the  case,  and  the  one  on 
which  it  turns  is,  did  the  legislature,  in  using  the  word  hamk^ 
in  the  code  of  1852,  mean  chartered  bank?  Did  they  use 
the  term  in  a  general  or  in  a  limited  signification?  The 
presumption  would  be  in  favor  of  the  use  in  its  general 
signification.  Ind.  Digest,  p.  748,  §  10. — %  R.  S.  pp.  339, 
^  340.     And  a  very  brief  and  general  statement  of  the  sub- 

ject of  banks  and  banking,  as  it  existed  prior  to,  and  ai  the 
date  of,  the  enactment  of  the  code  in  question,  will,  we 
think,  tend  to  strengthen  rather  than  to  overthrow  that  pre- 
sumption. 

Three  kinds  of  banks  had  long  been  known  to  the  com- 
mercial and  business  world,  viz.,  banks  of  deposit,  banks 
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of  deposit  and  discount,  and  banks  of  deposit,  discount  and  ^^  Term, 
circniation.    The  three  kinds  seem  to  have  originated  chro-       ^^^' 
nologically,  in  the  order  named.     The  cities  of  ancient      Datis 
Asiaj  Egypt^  Greece  einA  Rome  had  banks  of  deposit,  and  MoALprMs. 
later,  of  discount,  and  so  had  those  in  the  mediffival  peri- 
od; and,  at  this  day,  there  are,  perhaps,  upon  the  eastern 
anc^weatem  continents  as  many  and  as  wealthy  baiiks  of 
deposit  and  discount  as  there  are  of  circulation. 

Charters  are  not  requisite  to  banks  of  deposit  and  dis- 
count. Charters  seem  only  requisite  for  conferring  special 
privileges:  as,  to  exempt  the  owners  of  the  banks  from  per- 
sonal liability  for  debts;  to  enal>le  them  to  issue  paper  cur- 
rency, &c.  These  charters  seem  to  have  been  a  compara- 
tively modem  invention,  and  were  granted,  in  the  first  in- 
stances, by  embarrassed  governments  to  their  creditors,  in 
return  for  bonuses  paid.  The  earliest  instance  mentioned 
by  writers,  so  far  as  our  reading  has  extended,  of  a  char- 
tered bank,  is  that  of  Venice^  in  1157. 

From  this  hasty  review  we  learn  very  distinctly  that  the 
term  bank  does  not  necessarily  refer  to  a  chartered  institu- 
tion; though  it  includes  all  such,  and  is  used  in  our  own 
constitution  simply  in  reference  to  that  class  of  banks.  A 
further  historical  fact,  local  to  our  own  state,  may  indicate 
to  us  the  reason  why  the  legislature  made  the  change  in  the 
phraseology  of  the  code  of  1852,  by  the  omission  of  the 
adjective  chartered  before  bank.  Private  banks  of  deposit 
and  discount  must  have  existed  to  a  very  limited  extent,  if 
at  all,  in  this  state,  during  the  period  of  our  early  legisla- 
tion. But  in  later  years  they  have  become  numerous,  and 
are  discharging  a  large  portion  of  the  banking  business. 
The  public  attention  has  been  attracted  to  them,  and  the 
relative  advantages  and  disadvantages  of  private  and  char- 
tered banks  have  been  largely  discussed,  and  the  public 
mind  has  been,  and  is,  divided  upon  the  question  of  their 
claims  to  public  favor.  Under  these  circumstances,  we 
incline  to  the  opinion  that  the  legislature,  by  the  code  of 
1852,  designed  to  put  these  two  classes  of  banks  on  an 
equal  footing  in  the  particular  specified. 

The  answer  of  the  defendant  in  this  case,  showed  that 


140  CASES  IN  THE  SUPREME  COURT 

Ukj  Tenn,  the  CXHzens^  Bank  was  a  bank  of  deposit  and  discount. 

1^8- It  follows  that  the  Court  did  not  err  in^  sustaining  the  de- 

MoJuwKiKs  murrertoit. 

The  Statb.      >  P^  Curiam^ — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

J,  Perry  J  for  the  appellant  (1). 

X  ,&  Newman  and  X  P.  Siddallj  for  the  appellee  (2). 

(1)  Touching  the  meuUng  of  the  irord  bank,  u  nsed  in  onr  statiites,  Mr. 
Perry  dted  1  Bout.  In<t  41;  FVteman  y.  Robinson,  7  Ind.  B.  821 ;  The  M<ufor 
T.  Wums,  5  id.  549. 

(2)  CoQDAel  for  the  appellee  cited  WAtUar'e  definition  of  the  wordftanl-;  and, 
to  the  same  eflfect,  14  Johns.  205;  6'Cow.  290;  4  Wend.  498. 


'^•»  • 


McJuNKiNS  and  Others  v.  The  State. 

• 

Sections  96, 97  and  98, 2  K.  S.  p.  874,  with  regard  to  arraignment  and  pleading, 
apply  alilLO  to  prosecutions  by  indictment  and  information. 

On  i4>peal,  in  snch  cases,  the  record  most  disclose  an  arraignment  and  a  plea 
pleaded  or  entered  upon  the  minutes  of  the  Court. 

A  separate  trial  cannot  be  demanded  as  a  matter  of  right,  after  the  jury  ha< 
been  sworn,  and  the  evidence  partly  heard,  even  if  the  statute  gires  the 
right,  when  properly  claimed,  to  persons  prosecuted  by  information. 

Where  there  has  been  no  arraignment,  and  the  defendant  has  not  pleaded,  ^vore, 
what  would  be  the  efi^ect  of  a  motion  to  set  aside  the  swearing  and  impannel- 
ing  of  the  jury  to  enable  him  to  plead  ? 

In  criminal  prosecutions  the  Ck)urt  must  charge  the  jury.  Upon  request  by 
either  party,  the  charge  must  be  in  writing.  But  such  request  should  be 
made,  or  written  instructions  prepared  by  counsel  presented,  in  time  to  en- 
able the  Court  to  give  them  due  consideration.  Where  the  request  was  not 
made  till  the  Court  was  proceeding  to  give  an  oral  charge, — hdd,  that  it  was 
too  late. 

Under  the  statute  against  "notorious  lewdness  or  other  public  indecency,"  a 
prosecution  will  not  lie  for  using  obscene  language,  or  singing  obscene  songs. 

The  legislature  will  be  presumed  to  have  acted  with  regard  to  the  settled  judi- 
dal  interpretation  of  words,  where  a  dxiTerent  rule  has  not  been  established 
by  that  body. 

Tuesday,  APPEAL  from  the  Fauniain  Court  of  Common  Pleas. 

^^  Hanna,  J. — This  was  a  prosecution  against  six  persons 

for  the  "offense  of  public  indecency,  by  then  and  there,  in 
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the  presence  and  hearing  of  Thomas  J.  McPherin  and  his  May  Tem, 
familj,  singing  indecent  and  vulgar  songs,  and  using  vtd-      ^^°' 
gar  and  indecent  language."     And  there  is  also  a  charge,   McJuvkiks 
that  at  the  same  time  and  place,  the  same  improper  con-  thx  State. 
duct  was  had  in  presence  of  James  Wilson  and  his  family; 
and  that  said  defendants  were  «  gnUty  of  immodest  conduct 
and  public  indecency."     No  motion  was  made  to  quash. 
The  record  does  not  show  an  arraignment,  nor  any  plea. 
A  jury  W81S  impanneled,  the  defendants  all  placed  upon  trial, 
a  verdict  of  guilty  found  as  to  all,  and  different  punishment 
as  to  each  defendant.     Motions  for  a  new  trial,  and  in  ar- 
rest of  judgment  overruled.    Judgment  on  the  verdict. 
Several  errors  are  assigned  which  will  be  noticed  in  their 
order. 

1.  Defendants  were  put  upon  trial  without  having  been 
arraigned,  and  without  a  plea  pleaded  or  entered  upon  the 
record. 

Section  96,  2  R.  S.  p.  374,  says,  ^  The  defendant  is  ar- 
raigned by  reading  to  him  the  indictment,  and  requiring 
him  to  plead  thereto.  The  Court  may,  for  cause  shown, 
grant  a  reasonable  time  to  answer  the  indictment."  The 
general  issue  may  be  pleaded  orally,  <<  which  shall  be  en- 
tered on  the  minutes  of  the  Court,"  and  all  matters  of  de- 
fense proved  under  it;  and  if  the  defendant  refuse  to  plead 
^to  an  indictment  or  information,  a  plea  of  not  guilty  must 
be  entered  by  the  Court."  Such  is  our  statute;  and  the 
three  sections  96,  97  and  96  are  so  intimately  blended  and 
connected  together,  when  we  consider  them  with  reference 
to  the  subject  of  which  they  are  treating,  to-wit,  trials  of  both 
felonies  and  misdemeanors,  that  we  can  come  to  no  other 
conclusion  than  that  they  apply  alike  to  prosecutions  by 
indictment  and  information.  In  the  case  of  Dart  v.  Lowe^ 
5  Ind.  R.  131,  the  record  stated  that  the  issues  were  joined, 
but  it  contained  no  pleas;  and  notwithstanding  that  state- 
ment, the  Court  decided  that  the  presunfption  was  that  no 
plea  was  filed.  In  this  case,  the  record  states  that  the  jury 
^  was  sworn  to  well  and  truly  tiy  the  issue  joined."  We 
need  not  stop  to  inquire  whether  that  was  -the  proper  form 
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H«7  Tenn,   of  oath,  nor  whether  the  presumption  ought  to  be  indulged 
^^Q'      that  the  defendants  had  pleaded;  for  the  record  shows  affirm- 
McJuvKiHs  atively  that  they  had  not  been  arraigned,  nor  had  a  plea  been 
Thb  Statb.  pleaded  or  entered. 

It  is  unnecessaiy  to  look  to  the  question  of  what  was  the 
form  of  a  complete  arraignment  under  the  former  practice. 
The  first  sentence  of  this  statute  declares  the  acts  neces- 
sary to  an  arraignment  now.  The  indictment  must  be  read 
to  the  defendant,  and  he  is  thereupon  required  to  plead 
thereto.  The  use  of  the  word  "required"  shows  this  to  be 
a  duty  of  the  CourL  This  view  is  strengthened  by  the 
next  sentence,  which  prescribes  the  rule  as  to  granting  a 
reasonable  time  to  answer.  How  could  it  be  ascertained 
that  time  was  asked,  unless  an  answer  was  required?  The 
record  should  disclose  an  arraignment  and  a  plea  pleaded 
or  entered  on  the  minutes  of  the  Court. 

2.  The  next  error  assigned  is,  in  not  permitting  separate 
trials. 

After  the  jury  had  been  sworn  and  a  portion  of  the  evi- 
dence heard,  defendant  James  McJunkins  moved  the  Court 
to  aUow  him  a  separate  trial,  on  the  ground  that  no  arraign- 
ment  had  taken  place,  nor  had  he  pleaded,  and  that  he  wbs 
surprised  by  the  evidence.  After  the  jury  had  been  sworn, 
and  the  evidence  partly  heard,  it  was  too  late  to  demand, 
as  a  matter  of  right,  to  be  tried  separately;  even  if  the 
statute  gives  that  right  when  properly  claimed,  to  persons 
prosecuted  by  information.  The  defendant  should,  if  he 
was  entitled  to  it,  have  availed  himself  of  the  privilege  at 
an  earlier  stage  of  the  proceedings^  K  a  separate  trial  could 
be  claimed,  as  a  matter  of  right,  after  part  of  the  evidence 
was  heard,  why  not  after  all  had  been  produced?  The 
right  to  claim  a  separate  trial  at  any  stage  of  the  proceed- 
ings, would,  in  our  Courts,  where  the  terms  are  of  limited 
duration,  tend  to  defeat  the  enda  of  justice. 

We  do  not  decide  what  would  have  been  the  effect  of  a 
motion  by  either  of  the  defendants,  upon  a  proper  case 
made,  to  set  aside  the  impanneling  and  swearing  the  jury, 
to  enable  him  to  plead* 
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3.  The  Court  erred  in  giving  an  oral  charge  to  the  jury,   May  T«nii, 
when  all  inatructions  were  required  by  the  .defendant  to  be       ^Q^^' 
in  writing.  MoJuirKiiiB 

The  statute  is  as  follows:  <^  The  Court  must  then  charge  thb  Statb. 
the  jury.''  This  language  occurs  under  the  order  of  pro- 
ceeding  with,  or  conducting,  trials  in  criminal  cases,  and  is 
the  fifth  and  last  division  of  the  statute  upon  that  subject. 
It  appears  to  be  imperative  upon  the  Court  to  charge  the 
jury  (Littler  v.  Smiley^  9  Ind.  B.  116) ;  but  what  that  charge 
shall  contain,  and  how  it  shall  be  embodied  and  delivered, 
is  not  there  provided  for.  See  §  103,  2  R.  S.  p.  374.  The 
same  statute  (§  113)  provides  that  "  The  judge  must  charge 
the  jury  in  writing,  when  either  party  requests  it,  and  the 
charge  shall  be  filed  among  the  papers  of  the  cause."  This 
sentence,  when  considered  alone,  would  appear  to  indicate 
that  it  is  not  the  duty  of  the  Court  to  charge  the  jury,  un«> 
less  requested  by  one  of  the  parties.  This  is  certainly  a  cor- 
rect position  in  regard  to  requiring  the  charge  to  be  reduced 
to  writing,  but  not  in  relation  to  the  duty  of  the  Court  to 
charge  the  jury  generally.  It  is  obligatory  on  the  Court, 
vfhevL  requested  at  the  proper  time,  to  give  none  but  writ- 
ten charges  to  the  jury.  5  Ind.  B.  375.  But  as  it  is  the 
practice  in  most  of  our  Courts  for  the  party  asking  a  charge, 
upon  one  or  more  questions,  to  prepare  such,  and  present 
the  same  to  the  Court,  accompanied  with  the  request  that 
all  charges  shall  be  in  writing  (if  it  is  so  required),  we  can- 
not conceive  that  it  was  the  intention  of  the  law-makers 
that  such  should  be  given,  or  refused,  and  no  more.  5  Ind. 
B.  453.  Indeed,  the  next  sentence  in  the  same  section,  in 
connection  with  the  fifth  provision  as  to  trials,  we  think, 
settles  this.  It  runs  thus:  ^In  charging  the  jury,  he  must 
state  to  them  all  matters  of  law  which  are  necessary  for 
their  infonnation  in  giving  their  verdict." 

If  the  case  was  long  and  complicated,  and  the  business 
in  Court  pressing,  it  would  assuredly  be  a  great  hardship 
upon  the  presiding  judge  to  require  him,  at  a  moment's  no- 
tice during  the  confusion  of  a  trial,  to  prepare  in  writing, 
such  instructions  as  would  do  justice  to  himself  and  the 
parties.     If  it  is  said  he  might  adjourn  the  Court  to  give 
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May  Tenn,   time  to  prepare  such  charges,  this  would,  in  such  case,  be 
^•0^^'      detrimental  to  the  interest  of  other  parties  litigant.     The 
McJuKKiKB  better  rule  would  appear  to  be,  to  require  such  instructions 
The  State,  to  be  presented,  or  request  made,  in  time  to  receive  due 
consideration  by  the  judge.     Such  is  the  law  as  to  instruc- 
tions prepared  by  a  party.    2  R.  S.  p.  110. — ^9  Ind.  R.  420. 
It  is  usual  for  each  Court  to  adopt  rules  of  practice  upon 
this  subject.     We  are  not  informed  whether  any  such  had 
been  adopted  by  the  Fountain  Court  of  Common  Pleas. 
In  this  case,  the  request  was  not  made  until  the  Court  was 
proceeding  to  give  an  oral  charge  to  the  jury,  and  was, 
therefore,  not  made  in  time. 

4.  The  next  error  assigned  is,  in  overruling  the  motion 
in  arrest. 

Several  reasons  are  urged  in  arrest  of  judgment  in  this 
case,  the  first  of  which  is,  that  the  information  does  not 
chaise  a  public  offense;  and  it  is  argued  that  singing  vul- 
gar and  indecent  songs,  to  the  annoyance  of  a  man  and 
his  family,  may,  in  some  instances,  amount  to  a  private 
nuisance,  and  furnish  ground  for  a  private  action,  but  can- 
not be  the  ground  of  a  public  prosecution.  Our  statute  is 
as  follows:  ^' Every  person  who  shall  be  guilty  of  notorious 
lewdness,  or  other  public  indecency,  upon  conviction,"  &c. 
No  offenses  except  such  as  are  defined  and  forbidden  by 
statute  are  punishable.  8  Ind.  R.  494.  The  word  inde^ 
cency  is  defined  by  Webster  to  mean  "  That  which  is  un- 
becoming in  language  or  manners;  any  action  or  beha- 
vior which  is  deemed  a  violation  of  modesty,  or  an  offense 
to  delicacy,  as  rude  or  wanton  actions,  obscene  language; 
and  whatever  tends  to  excite  a  blush  in  a  spectator.''  By 
Bouvier^  in  his  Law  Dictionary,  it  is  said  to  be  ^  An  act 
against  good  behaviour  and  a  just  delicacy."  Examples 
are  given  by  the  author,  such  as  exposure  of  the  naked  per- 
son in  public,  or  an  exhibition  of  bawdy  pictures,  &X2.  In 
Jacobs's  Law  Dictionary,  ^^  grossly  scandalous  and  public 
indecency"  is  classed  under  the  term  lewdness,  and  instan- 
ces are  referred  to,  such  as  the  examples  given  in  Bouvier, 
In  Chitty's  Crim.  Law,  vol.  2,  p.  42,  divers  forms  of  indict- 
ments are  given  for  exposing  the  naked  person  publicly; 
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for  publishing,  selling,  or  keeping  for  exhibition,  obscene  ^^7  Term, 
books,  prints,  or  pictures;  but  no  form  of  an  indictment  is       -^P^* 
given  for  using  obscene  language.    In  Blackstone's  Com-  MoJuxsivs 
mentaries,  4th  book,  p.  65,  in  the  chapter  which  treats  of  Thb  Starts. 
offenses  against  Ood  and  religion,  the  eleventh  offense  is 
termed  ^^ewdness,''  and  under  this  term  is  classed  <<  grossly 
scandalous  and  public  indecency,"  such  as  exposing  a 
party's  person,  and  also,  publicly  selling  and  buying  a 
'wife,  &c 

It  would  therefore  appear  that  the  term  public  indecency 
has  no  fixed  legal  meaning — ^is  vague  and  indejGjiite,  and 
cannot  in  itself  imply  a  definite  offense.  And  hence,  the 
Courts,  by  a  kind  of  judicial  legislation,  in  England  and 
the  United  States,  have  usually  limited  the  operation  of 
the  term  to  public  displays  of  the  naked  person,  the  publi-  ^ 
cation,  sale,  or  exhibition  of  obscene  books  and  prints,  or 
the  exhibition  of  a  monster — acts  which  have  a  direct  bear- 
ing on  public' morals,  and  affect  the  body  of  society. 

Thus,  it  will  be  perceived  that  so  far  as  there  is  a  legal 
meaning  attached  to  the  term,  it  is  different  from,  and  more 
limited  than,  the  commonly  accepted  meaning  given  by 
Webster  to  the  word  indecency.  The  legislature  will  be 
presumed  to  have  acted  with  reference  to  such  judicial 
construction,  unless  a  different  rule  has  been  prescribed  by 
that  body.  5  Black£  384.-7  Ind.  IL  94.  The  law  upon 
the  construction  of  statutes  and  definition  of  terms  is  as 
follows:  "  Words  and  phrases  shall  be  taken  in  their  plain, 
or  ordinaiy,  and  usual  sense.  But  technical  words  and 
phrases,  having  a  peculiar  and  appropriate  meaning  in  law, 
shall  be  understood  according  to  their  technical  import." 
Subject,  nevertheless,  to  this  limitation,  to-wit, — ^^  Unless 
such  construction  be  plainly  repugnant  to  the  intent  of 
the  legislature,  or  of  the  context  of  the  same  statute."  2 
R.  S.  p.  339.  As  we  have  already  seen,  the  plain,  ordinary 
and  usual  sense  of  the  term  indecency,  includes  certain  im- 
proprieties of  language,  as  well  as  wrongful  acts.  "Was  it 
the  intention  of  the  law-makers  to  declare  the  use  of  such 
improper  language  a  punishable  offense  in  this  form? 

A  statute  relative  to  a  misdemeanor  of  the  grade  and 
Vol.  X^IO 
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Mkj  Tern,  character  of  this,  and  prescribing  so  severe  a  penalty  as  the 
^^^'  deprivation  of  Uberty  by  imprisonment,  ought  to  be  clearly 
PoBTBR  worded,  so  as  to  leave  no  doubt  or  ambiguity  about  its 
Btbnb.  meaning,  before  it  should  be  construed  to  include  a  large 
and  undefined  class  of  offenses  against  morality.  Espe- 
dally  this  ought  to  be  the  case  where  the  practical  opera- 
tion of  similar  statutes  had  been  before  such  enactment 
made  to  exclude  those  offenses.  The  statute,  under  such 
circumstances,  should  be  in  itself  explicit,  and  should  not 
depend  for  vitality  upon  another  act  defining  the  meaning 
of  words.  For  instance,  if  the  legislature  had  intended  the 
term  pubHc  indecency  to  be  so  understood  in  this  act  as  to 
comprehend  and  punish  improprieties  of  language,  as  well 
as  improprieties  of  conduct,  to  which  it  had  before  that 
time  been  limited  by  the  cmrent  of  judicial  decisions,  a 
very  few  words  would  have  made  that  intention  manifest. 
If  the  statute  is  given  the  broad  construction  contended 
for  by  the  prosecution,  who  is  to  determine  What  peculiar 
phrases  amount  to  an  offense  under  it?  Is  the  public  sen- 
timent of  each  locality  to  be  reflected  through  the  jury? 
Taking  these  things  into  consideration,  we  think  it  is  plain 
that  it  was  not  the  intention  of  the  legislature  to  create, 
by  this  statute  of  definitions,  a  large  class  of  new  offenses, 
nor  to  say  that  a  particular  phrase,  although  it  has  not  a 
technical  meaning,  shall  be  construed  contrary  to  the  cur- 
rent of  judicial  decisions. 

Per  Ckiriam. — The  judgment  is  reversed. 
E.  A.  Hannegan,  for  the  appellants. 
D.  C  Chipmanj  for  the  state. 


— ♦« 


Porter  t;.  Byrne  and  Another. 

Where  in  a  proceeding  in  attadiment  against  real  estate,  there  vas  no  descrip- 
tion of  ^e  property,  in  either  the  sheriff's  retnm  or  the  judgment: — 
Edd,  1.  That  the  proceedings  were  void  for  uncertainty, 
t.  That  they  cannot  be  explained  by  extrinsic  evidence. 
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• 

APPEAL  from  the  Vcmderhurgh  Circuit  Court.  May  t«hd. 

WoRDEN,  J. — This  was  an  action  brought  to  recover  the      •*-^^' 
south-west  half  of  lot  No.  60,  in  the  city  of  Eva/nsviUe.  It     Fonn 
is  admitted  that  in  February^  18239  one  Thomas  E.  Alsop     Btbhs. 
was  the  owner  of  the  premises  in  controversy,  and  that  he  »^^. 
then  conveyed  the  same  by  deed,  duly  executed,  to  the  Mcof  25! 
plaintiff. 

The  defendants  set  up  for  defense  an  adverse  possession 
in  themselves  and  those  under  whom  they  claim  for  twenty 
years  next  before  the  bringing  of  the  suit,  ^d  also  a  title 
in  themselves  derived  from  a  sale  of  the  premises  by  the 
8heri£^  as  the  property  of  the  plaintiff,  on  a  proceeding  in 
attachment  against  him  by  one  Uiomas  J*  Dcbyns. 

The  cause  was  tried  by  a  jury,  which  resulted  in  a  ver- 
dict and  judgment  for  defendants. 

Motion  for  a  new  trial  made  and  ovenruled,  and  excep* 
tions  taken,  setting  out  the  evidence. 

Under  the  statute  of  limitations  of  1843,  which  was  in 
force  when  this  suit  was  brought,  an  adverse  possession,  to 
be  available,  must  have  been  exclusive  and  continuous^  for 
twenty  years,  under  such  circumstances  as  to  show  the 
party  to  be  occupying  upon  a  claim  of  ownership,  in  him* 
self^  of  the  premises.  Law  v.  SmiOi^  4  Ind.  R.  56.  Whe- 
ther a  different  rule  shall  prevail  under  the  statute  of  18S2, 
\t  is  unnecessary  to  determine.  The  evidence  in  the  case 
is,  perhaps,  somewhat  conflicting,  and  leaves  some  doubt 
as  to  the  continuity  of  the  defendants'  possessioti  for  the 
necessary  period;  but  if  there  was  no  other  question  in- 
volved but  the  one  of  adverse  possession,  we  should  not 
disturb  the  verdict  as  not  being  supported  by  the  evidence* 

The  defendants,  in  order  to  support  their  claim  of  title 
in  themselves  under  the  proceedings  in  attachment  in  the 
suit  of  Dobyns  v.  Porter^  offered  and  read  in  evidence  the 
record  of  said  proceedings,  over  the  objedion  of  the  plain- 
tiff, which  was  overruled  by  the  Court.  From  said  record 
it  appears,  that  the  sheriff  levied  the  attaehment  on  ^  one- 
half  of  lot  60,  in  the  town  of  EvanstfUky^^  without  desig- 
nating the  particular  half,  and  there  is  nothing  in  the  record 
to  show  what  half  was  levied  upon.    The  judgment  in  the 
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May  Tenn,  attachment  suit  is,  that  ^  the  estate  heretofore  aUached  by 

^^^^^'      the  attachment  in  favor  of  said  Thomas  JI  Dobyns^  belong* 

PoRTiB     ing  to  the  defendant,  Andrew  Porter^  be  sold/'  &c. 

Brm.  There  is  nothing  in  the  entire  proceeding  to  show  what 

particnlar  half  of  the  lot  was  attached  or  ordered  to  be 

sold. 

The  defendants  also  offered  in  evidence  a  deed  from  the 
sheriff,  by  virtue  of  a  sale  under  the  proceedings  in  attach* 
ment  (over  the  objections  of  the  plaintiff  which  were  over* 
ruled  by  the  Court),  for  the  north-east  half  of  lot  No.  60, 
in  the  town  of  EvansviUe.  It  will  be  observed  that  the 
deed  describes  the  opposite  half  of  the  lot,  from  that  in 
controversy  in  this  suit. 

Dobffns  was  the  purchaser  under  the  attachment,  to  whom 
the  above  deed  was  made,  and  under  whom  the  defendants 
claim.  The  proceedings  in  the  attachment,  and  the  sale, 
were  in  1823. 

It  may  be  further  remarked,  that  the  execution  on  the 
attachment,  as  recited  in  the  sheriff's  deed,  commanded 
him  to  make  the  money,  &c.,  ^  of  the  lands  and  tenements 
of  Andrew  Porter  heretofore  attached,"  without  any  de^ 
eription  thereof. 

In  reference  to  this  branch  of  the  defense,  the  plaintiff 
asked  the  C!ourt  to  give  the  following  instruction,  which 
was  refused,  and  exception  taken,  viz.: 

^*  The  sheriff's  return  to  the  attachment  in  the  case  of 
Dobyns  v.  Porter^  is  void  for  uncertainty,  and  does  not  show 
the  facts  necessary  to  give  the  Court  jurisdiction,  without 
the  appearance  of  the  defendant  or  process  served  on  him." 

The  Court  thereupon  gave  the  fiDllowing  charge,  which 
was  excepted  to  by  the  plaintiff  viz.: 

"  If  the  jury  believe  from  the  evidence,  that  the  half  of 
the  lot,  or  particular  part  of  it  described  in  the  complaint, 
is  the  same  half  lot  which  was  levied  upon  by  the  writ  of 
attachment  in  evidence  in  tiiis  case,  and  the  same  that  was 
sold  by  the  sheriff  of  Vanderburgh  county  on  the  writ  of 
execution  issued  on  the  judgment  in  attachment  in  the 
same  case,  and  the  same  that  was  intended  to  be  conveyed 
by  the  sherifi^s  deed  to  T^onuu  J.  Dobyns^  also  in  evidence; 
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and  that  the  same  was  misdescribed  in  the  sheriff's  deed  by  ^7  Tenn, 
mistake;  and  that  the  said  half  lot  in  controversy  is  the       •'^^^' 
one  refened  to  in  the  retmn  on  the  attachment,  in  the  re-     Poktsb 
tarn  to  the  execution,  and  in  the  sheriff's  deed;  and  that     Bthks. 
the  defendants  have  acquired  the  title  then  intended  to  be 
conveyed  to  Dobyns  by  the  sheriff^s  deed,  by  proper  con- 
veyances; then  the  jury  will  l^e  authorized  to  find  that  the 
defendants  are  equitably  entitled  to  the  premises,  and  to 
find  a  verdict  in  their  favor. . 

^  K  the  facts  are  not  sufficiently  established  by  the  evi- 
dence, the  jury  will  leave  the  proceedings  in  attachment 
out  of  view  in  the  consideration  of  this  case,  and  deter- 
mine the  matters  in  controversy  independently  of  those 
proceedings,  as  such  proceedings  are  irregular  on  their  face, 
and  can  only  be  made  available  in  this  case  by  such  proof 
as  above  indicated." 

It  is  urged  by  counsel  for  the  appellant,  that  the  charge 
above  asked  should  have  been  given,  and  the  one  given  by 
the  Ck>urt  should  have  been  withheld,  because  the  proceed- 
ings in  attachment  were  void  (at  least  so  far  as  the  pro- 
perty in  controversy  is  concerned),  and  cannot  be  aided  by 
any  parol  or  extrinsic  evidence,  and  in  this  view  we  con- 
cur. 

We  think  the  {nroceedings  in  attachment  void  for  uncer- 
tainty as  to  the  property  attached  and  ordered  to  be  soldf 
and  that  being  matter  of  record  they  eould  not  be  explain- 
ed by  extrinsic  evidence.  They  were  ex  parte  proceedings 
without  personal  service  on  the  defendant,  who  did  not 
appear,  and  in  such  cases  great  strictness  and  certainty  are 
required.  There  was  no  judgment,  except  in  rem^  and  that 
against  an  uncertain  one-half  of  the  lot  named.  In  the 
case  of  Law  v.  Smithy  4  Ind.  R.  56,  it  was  held  that  a  levy 
oA  the  property  of  the  defendants  without  designation  of 
the  kind,  quantity  or  value,  without  any  memorandum  re- 
moving the  uncertainty,  was  void.  In  Waters  v.  Duvallj 
6  Grill  &  Johnson,  76,  it  was  held  that  a  return  by  a  sheriff 
to  a  writ  of  fieri  fadtLS^  that  he  had  levied  it  upon  a  part 
of  a  tract  of  land,  was  void  for  uncertainty. 

In  an  attachment  and  sale  of  real  estate,  the  property 
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May  Term,   ought  undoubtedly  to  be  described  with  sufficient  certainty 

^^^°'      to  enable  the  purchaser  to  know  the  particular  tract  or  par- 

PoBTBB      eel  intended.     This  is  not  done  in  the  case  before  us. 

Btskb.  On  the  supposition  that  the  sheriff  intended  to  levy  the 

attachment  on  the  part  of  the  lot  in  controversy  in  this  suit, 

and  sold  the  same,  and  intended  to  convey  the  same  by  his 

deed  to  the  purchaser,  we  t^ink  that  parol  and  extrinsic 

evidence  is  wholly  inadmissible  to  show  those  facts. 

The  proceedings  in  attachment  were  matters  of  record, 
and  where  the  law  requires  an  entry  to  be  made  in  a  Court 
of  justice  of  particular  transactions,  the  official  entry  ex- 
cludes all  independent  evidence  of  the  transaction.  1  Phil. 
Ev.  425. 

We  are  of  opinion  that  the  Court  erred  in  leaving  it  to 
the  jury  to  say  whether  or  not  the  defendants  had  an  equi- 
table title  derived  from  the  proceedings  in  attachment,  and 
that  if  so,  they  were  authorized  to  find  for  the  defendants. 
The  charge  asked  by  the  plaintiff,  above  noticed,  is  sub- 
stantially coirect,  and  should  have  been  given. 

Had  there  been  no  other  question  involved  in  the  case 
but  the  one  of  adverse  possession,  as  before  remarked,  we 
should  not  reverse  the  case  on  the  evidence  before  us,  but 
inasmuch  sis  the  evidence  on  that  branch  of  the  defense  is 
not  clear,  and  as  the  jury  may  have  found  their  verdict  on 
the  paper  title  set  up,  we  think  the  judgment  should  be 
reversed. 

Per  Ouriam,  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

J.  O,  Janes  and  X  E.  Jblythe^  for  the  appellant  (1). 

C.  BakeTj  for  the  appellees  (2). 

(1 )  Coansel  for  Hie  appellant  cited  authorities  as  follows : 

1.  Adverse  possession  moBt  be  made  oat  clearly  and  pOflitiTely.  Jadcaotty, 
Sharp,  9  Johns.  168. — Wickham  y.  ConkUn,  8  id.  220.  To  make  possession  of 
20  years  a  bar,  it  most  be  shown  to  haye  been  open,  notorioos,  actual,  yisible, 
exclasire  and  continuous.  2  Smith's  Lead.  Cas.  414. — Jones  y.  Chiles,  2  Da- 
na, 35.  Suing  for  trespass,  paying  taxes  and  speaking  publicly  of  the  claim, 
arc  not  sufficient  to  constitute  an  adverse  possession.  Lessee  o/Eudng  y.  Bur* 
rut,  1  McLean,  267,  affirmed  by  the  Supreme  Court  of  the  United  States  in  11 
Pet.  41. 

2.  Plaintifrs  proceeding  by  attachment  are  held  to  great  strictness.    CBrien 
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T.  Damd,  S  Blackf.  291.— iZoiertoofi  r.  Roberts,  1  A.  K-Mank  S47.    The  re-    May  Tena, 
tern  of  the  attachment  moBt  describe  the  property  attached.    Law  t.  Smith,  4        1858* 
Ind.  B.  56.    Extrinsic  evidence  is  not  admissible  to  explain  proceedings  in 
attachment.    3  StaiL  Et.  999.-*Gre6le7's  Eq.  Et.,  pt  9,  ch.  8198. 


MoFablaito 

V. 

3.  Aa  execution  upon  sisyeral  jndgments  is  Toid.    Doe  r.  Bue,  4  Blackf*       Qabbxb. 
263. 

(2)  Appellees'  brief  missing. 


■  •  »  •  » 


McFarland  and  Another^  Executors,  v.  Garbeb. 

A  bond  giren  by  a  debtor  to  secure  to  one  of  his  creditors  a  secret  preference 
OTcr  the  others,  as  an  inducement  to  him  to  sign  a  deed  of  composition,  or 
other  snbstantiallj  similar  instrument,  is  firaudulent  and  Yoid,  notwithstand- 
ing the  creditor  stipulating  for  such  preference  may  haye  been  the  last  to 
sign  such  instrument;  and  the  debtor  himself  may  set  up  the  tand,  in  de- 
fense to  a  suit  upon  die  bond. 

Good  faith  is  required  in  eyery  arrangement  or  settlement  made  by  an  embar- 
rassed debtor  and  his  creditors,  whether  it  amount  strictly  to  a  composition 
deed  or  not. 

APPEAL  from  the  Jefferson  Court  of  Common  Pleas*  Tueaday, 
WoRDBN,  J. — This  was  an  action  by  the  appellants  [as  ^  **' 
executors  of  Barbara  Forbes^  deceased,]  against  the  appel- 
lee on  a  bond  for  the  payment  of  500  dollars.  The  com* 
plaint  alleges  that  in  the  lifetime  of  said  BarbarOj  to-wit^ 
on  the  first  of  Jlfo^,  1848,  at  the  county  of  Blair  in  the 
state  of  Pennsiflvanioj  the  defendant  executed  and  delivered 
to  said  Barbara  his  writing  obligatory,  (a  copy  of  which  is 
filed)  whereby  he  bound  himself  to  pay  to  said  Barbara 
the  sum  of  500  dollars,  as  specified  therein,  in  considemtion 
of  said  Barbara  executing  a  certain  release  of  a  claim  held 
by  her  against  said  defendant,  which  claim  she  held  as 
legatee  of  one  Christian  Oarber^  deceased;  that  on  the  first 
day  of  June,  1848,  the  said  Barbara  did,  in  consideration 
of  the  written  obligation  aforesaid,  execute,  by  signing,  seal- 
ing and  delivering,  the  said  release  to  said  defendant, 
whereby,  &c    The  bond  set  out  is  as  follows,  viz.: 

**  Whereas  WUliam  Dorris,  executor  of  Christian  Oarber, 
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May  Tom,   deceased,  claims  to  recover  of  me  moneys  said  to  be  owing 
•^^^*      by  me  to  (7.  Oarber  deceased,  which  I  say  are  not  owing 

HoFaxulhd  justly  or  legally;  and  whereas  Barbara  Forbes  claims 
Gabub.  to  be  the  legatee  of  the  one-sixth  of  the  said  C.  Qarbefz 
estate — ^and  whereas  the  rest  of  the  legatees,  with  the  ex- 
ception of  the  said  Barbara  and  one  other,  have  released 
all  claims  against  me  on  the  terms  contained  in  the  release, 
which  terms  were  on  my  part  fulfilled,  and  the  said  JBar- 
bara  has  heretofore  declined  to  sign  said  release;  now,  in 
order  to  obtain  her  release  also,  but  not  admitting  that 
there  is  one  cent  due  by  me  to  said  C  Oarber^s  estate, 
know  all  men  by  these  presents  that  I  do  hereby  agree  and 
bind  myself  to  pay  to  the  said  Barbara  Forbes  the  sum  of 
500  dollars,  as  a  full  consideration  of  her  alleged  claim 
and  releasing  it.  Two  hundred  dollars,  with  interest  from 
this  date,  on  or  before  the  first  day  of  Jlfay,  1850,  and  the 
remaining  three  hundred  dollai:s  with  interest  thereon  firom 
this  date,  on  or  before  the  first  day  of  ilfay,  1853,  with- 
out defalcation,  for  value  received. 
'^  Witness  my  hand  and  seal,  this  first  day  of  iUay,  1848. 

[Signed]  it£  C  Oarber y    seal." 

The  defendant  filed  an  answer  of  several  paragraphs, 
embracing — 1.  A  denial  of  each  and  every  allegation  in  the 
complaint.  2.  Want  of  consideration.  8.  That  on  the 
23d  day  of  October j  1844,  one  CharloUe  Hanks  and  Jarvis 
Hanksy  her  husband,  Michael  Oarber^  said  Barbara  Forbes 
and  one  Mrs.  Rtittery  who  were  devisees  of  said  Qirigtian 
Oarber  deceased,  pretended  to  have,  as  such  devisees,  a 
claim  against  the  defendant  for  a  large  sum  of  money, 
which  claim  was  a  lien  on  certain  real  estate  and  other 
property  of  the  defendant;  and  for  the  purpose  of  com- 
pounding the  same  with  the  defendant,  snd  to  effect  a  gen- 
eral composition  of  said  claim  between  the  defendant  and 
said  devisees,  the  said  Sbmks  and  vdfe,  and  the  said  iljR- 
chael  Oarber^  executed  the  release  aforesaid,  for  the  con- 
sideration therein  expressed  and  no  other.  And  afterwards, 
on  the  first  of  Jime,  1848,  the  said  Barbara  Forbes  signed 
and  sealed  the  said  release,  for  the  consideration  therein 
expressed,  and  for  the  further  consideration  that  the  defend- 
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ant  had  executed  and  given  to  her  the  said  bond  now  sued  ^^7  Ttrm, 
on.     That  said  bond  was  given  without  the  knowledge  or       *^^' 
consent  of  the  other  compounding  creditors,  and  was  a  McFarlanp 
fraudulent  preference  of  the  said  Barbara  over  them,  as  an     Qabbbk. 
additional  inducement  to  said  Barbara  to  come  into  said 
composition,  and  execute  said  release,  and  for  no  other  pur- 
pose or  consideration  whatever;  wherefore,  &c. 

Issues  were  formed,  and  the  cause  was  tried  by  the  Court. 
The  Court  found  for  defendant,  overruled  a  motion  for  a 
new  trial,  and  rendered  judgment  on  the  finding.  Excep- 
tion was  duly  taken  to  the  decision,  and  the  evidence  is 
set  out.  It  appears  from  the  bill  of  exceptions,  that  the 
Court  found  for  the  defendant  on  the  ground  that  the  re* 
lease  mentioned  was,  in  effect,  a  composition  deed  among 
the  creditors  of  said  Oarber^  and  that  the  bond  sued  on  was 
a  fraud  on  said  creditors.  -^ 

The  plaintiflb  gave  in  eiridence  the  bond  sued  on,  and 
the  release  in  question.  The  release  offered  relinquishes 
all  daims  which  the  legatees  of  C  Oarber^  deceased,  held 
against  the  defendant,  except  such  portion  of  said  claims 
as  they  could  make  oiXt  of  property  then  held  by  him.  It 
is  signed  by  all  of  the  legatees  except  Mrs.  Butter,  It  was 
signed  by  some  of  the  legatees  in  October j  1844,  but  not  by 
Mrs.  Forbes  until  June  Ist,  1848. 

On  the  part  of  the  defendant,  it  was  proven  by  one  Joseph 
Kemp  that,  some  time  in  1844  or  ]  845,  the  defendant  failed 
in  business,  and  that  the  heirs  and  devisees  of  Christian 
Ctarber^  deceased,  claimed  a  considerable  debt  of  the  de- 
fendant— Mrs.  ForbeSj  the  plaintiff's  testator  bSing  one  of 
said  devisees.  Witness  had  been  acting  as  agent,  and,  in 
some  instances,  as  an  attorney  for  defendant,  and  after  his 
effects  had  been  sold  by  the  sheriff,  a  movement  was  got 
up  by  some  of  the  heirs  of  C.  Oa/rber^  deceased,  and  by  the 
defendant,  to  obtain  a  full  release  and  discharge  of  defend- 
ant from  aU  the  debts  which  he  owed  them  as  heirs  of  C. 
OarbcTj  deceased.  Some  of  them  had  signed  the  release. 
Mrs.  Forbes  who  was  entitled  to  one-sixth  of  the  whole, 
under  the  willj  refused  to  sign  without  some  new  or  fresh 
obligation  by  the  defendant  to  pay  her.     This  delayed  the 
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May  Teim,   matter  some  time,  as  the  rest  were  to  g^t  nothing  for  so 
^^^'      doing. 


MoFablakb  Finally,  WUUam  McFarland,  who  acted  for  Mrs.  Forbes 
Oarbbb.  in  the  matter,  told  witness  that  700  dollars  would  be  her 
share  of  the  debt  if  he  paid  it  alL  Witness  suggested  that 
he  had  better  modify  the  amount  a  little.  Something  was 
said  about  500  dollars,  for  which  amount  defendant  subse- 
quently agreed  to  give  her  an  obligation.  This  was  finally 
agreed  upon,  and  it  was  also,  at  the  same  time,  agreed  that 
the  rest  of  the  heirs  of  C  Oa/rber^  deceased,  were  not  to 
know  anything  of  this  arrangement.  Mrs.  Forbes  refused 
to  sign  the  release  until  she  got  the  bond,  when  she  signed 
it,  and  so  far  as  witness  knows,  she  did  not  tell  any  of  the 
rest  what  she  got  for  signing  the  release.  The  bond  sued 
on  was  given  to  get  the  release  signed  by  Mrs.  Forbes, 

It  is  admitted  by  counsel  for  the  appellants,  that  if  the 
paper  in  question  called  a  release,  the  execution  of  which 
being  the  consideration  of  the  bond  in  suit,  be  a  composi* 
tion  deed,  the  bond  in  suit  is  void,  as  being  a  fraud  upon 
the  other  parties  to  the  release.  In  the  case  of  Kahn  v. 
GumbertSy  9  Ind.  R.  430,  involving  a  similar  question,  the 
Court  say  that,  "  In  transactions  between  a  debtor  and  his 
creditors  which  result  in  a  deed  of  composition,  the  utmost 
good  faith  is  required.  The  debtor  professes  to  deal  upon 
equal  terms  with  all  the  creditors  who  enter  into  the  settle* 
ment,  and  they  are  supposed  to  stand  in  the  same  situation. 
This,  then,  being  the  principle  upon  which  the  compromise 
rests,  it  would  seem  to  foUow  that  the  debtor,  when  he  in- 
duces one  creditor  to  assent  to  the  arrangement  by  giving 
him  a  secret  preference  over  the  other  creditors,  is  guilty  of 
a  fraud  in  obtaining  the  composition  deed;  because  it  must 
be  presumed  that  such  other  creditors,  had  they  known  of 
such  secret  preference,  would  not  have  assented  to  the 
composition." 

The  case  of  Eahn  v.  Gumberts^  supra^  differs  fiom  the 
present  in  this,  that  in  that  case  the  question  was  whether 
the  composition  was  void,  and  whether  a  creditor  having 
executed  it  in  good  faith,  without  any  knowledge  that  a 
secret  preference  had  been  given  to  another  creditor,  could 
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recover  on  his  original  claim,  and  set  up  the  fraud  in  avoid-   ^^7  Tenn, 
ance  of  the  composition, — ^tbe  Court  holding  that  he  could.      •*-^^' 
The  question  here  is,  whether  the  original  debtor  can  set  MoFablakd 
up  the  fraud  in  avoidance  of  the  bond  given  to  secure  the     Garbbb. 
secret  preference. 

The  Courts  are  so  careful  to  preserve  the  highest  degree 
of  good  faith  among  creditors,  that  the  debtor  himself,  on 
grounds  of  public  policy,  is  allowed  to  set  up  this  defense 
against  his  own  agreement.  Upon  this  point  the  authori- 
ties are  numerous.  CockshoU  v.  Bennett^  2  Dumf.  &  East, 
763. — Leicester  et  oL  v.  Rose^  4  East,  372. — Case  v.Cfer- 
rishj  15  Pick.  49. — Stuart  Sf  Brotlier  v.  Blum  Sf  Simson^  4 
Penn.  State  R.  225.  The  case  last  cited  is,  perhaps,  pecu- 
liarly applicable,  as  being  decided  in  the  state  where  the 
release  and  bond  in  suit  were  executed.  The  Court  say  in 
this  case  that — ^'The  Court  [below]  also  ruled  that  the 
agreement  of  Blum  Sf  Sims^n^  of  even  date  with  the  gene- 
ral release,  was  void  in  the  hands  of  the  plaintiffs,  on  the 
ground  that,  being  parties  to  the  composition  agreement, 
it  was  not  competent  for  them  to  take  from  their  debtors  a 
secret  agreement  for  more  than  their  fellow  creditors  were 
to  receive.  This  doctrine  is  agreeable  to  those  principles 
of  open  and  fair  dealing  which  should  characterize  all  mer- 
cantile transactions,  and  is  sustained  by  the  authorities 
cited,"  &c 

Without  undertaking  to  determine  whether  the  release 
in  question  is  strictly  a  composition  deed,  in  the  ordinary 
legal  acceptation  of  that  term,  we  should  examine  the  sub-  ' 

stance  and  effect  of  it.  It  may  be  stated,  as  a  general  pro- 
position, that  good  faith  is  required  in  every  arrangement 
or  settlement  made  by  an  embarrassed  debtor,  on  the  one 
side,  and  a  community  of  creditors  on  the  other,  whether 
the  arrangement  amount  strictly  to  a  composition  or  other- 
wise. In  Leicester  v.  Rose,  supra,  a  trust  deed  was  exe- 
cuted by  the  creditors,  whereby  they  agreed  to  accept  pay- 
ment of  their  whole,  debts  by  certain  installments,  the  first 
four  of  which  were  to  be  guarantied  by  collateral  security, 
and  the  last  two  to  remain  upon  the  single  security  of  the 
insolvent 


166  CASES  IN  THE  SUPREME  COURT 

May  Tenn,       Some  of  the  creditors  etipnlated  with  the  debtor  piivat^ly, 
*^^*      as  the  condition  upon  which  they  would  sign  the  deed,  that 

McFablavd  he  should  give  them  collateral  security  for  the  last  two  in- 
Qabbbb.  stallments,  as  well  as  the  others.  Here  was  no  compound- 
ing, nor  indeed  was  there  any  agreement,  that  one  creditor 
should  receive  more  than  another.  They  were  all  to  receive 
their  entire  debts,  but  some  were  to  receive  an  additional 
security  not  contemplated  by  the  trust  deed,  and  the  stipu* 
lation  for  such  additional  security  was  held  void,  as  a  fraud 
upon  the  other  creditors,  Le  BlanCj  J.,  remarks  upon  the 
case  as  follows:  ^^This  case  only  diJBTers  thus  far  from  the 
others,  that  this  is  not  a  deed  of  composition,  in  the  com- 
mon  acceptation  of  the  term,  because  it  provides  that  every 
creditor  shall  ultimately  receive  his  full  demand;  it  is  more 
like  a  letter  of  license.  But  it  is  cleax  upon  the  face  of  it, 
that  the  creditors  at  large  were  not  satisfied  with  the  per* 
sonal  security  of  their  debtors,  for  they  required  collateral 
security  for  a  part  of  their  demands.  Such  being  the  agree- 
ment, whether  entered  into  at  a  meeting  of  all  the  creditoiB 
assembled  for  the  express  purpose,  or  impliedly  by  their 
affixing  their  signatures  to  the  same  deed  carried  around 
to  each  separately,  and  signed  by  all;  is  it  not  a  fraud  upon 
the  creditors  at  lai^,  if  the  plaintiffs,  having  holden  out  to 
them  that  they  would  come  in  under  the  general  agreement, 
have,  notwithstanding,  stipulated  for  a  furtheqr  partial  bene- 
fit to  themselves?  And  there  is  no  difference,  in  substance, 
whether  a  creditor  stipulate  for  what  he  thinks  will  pro- 
duce him  noney  more  certainly,  or  for  a  larger  sum  of  mo- 
ney than  he  had  agreed  to  take  in  common  with  the  other 
creditors ;  it  is  equally  a  fraud  upon  the  other  creditors  to 
stipulate  for  either." 

The  effect  of  the  release  in  question  is  a  relinquishment 
of  all  claims  of  the  description  named  in  the  release  which 
the  creditors  hold  against  the  debtor,  except  what  they 
could  make  out  of  the  property  then  held  by  him.  This 
might  amount  to  a  composition — ^a  receiving  x>f  part  for  the 
whole — or  the  creditors  might  fail  to  make  anything  out  of 
the  property;  or  they  might  realize  their  entire  claims;  but 
this  can  make  no  difference  in  respect  to  the  principles  of 
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law  which  should  govern  the  case.   The  bond  sued  on  was   May  Tenn, 
to  secure  Mrs.  Forbes  600  dollars  more  than  the  other  cred-       ^^^' 
iters  were  to  receive.     This  bond,  we  must  infer  from  the  McFabi^wd 
evidence,  was  entered  into  secretly,  and  without  the  know-     Gabbm. 
ledge  of  the  other  creditors.     The  witness,  Kempj  testifies 
that  at  the  time  the  bond  and  the  execution  of  the  release 
by  Mrs.  Forbes  were  agreed  upon,  it  were  also  agreed  that 
the  other  creditors  of  C  Oarberwere  not  to  know  anything 
about  it. 

On  the  whole,  we  are  of  opinion  that  the  bond  in  suit 
is  void,  and  that  the  defendant  can  avail  himself  of  the 
defense. 

It  is  suggested  by  counsel  for  appellants,  that,  inas- 
much as  Mrs.  Forbes  was  the  last  to  sign  the  release,  the 
others  could  not  have  been  influenced  by  her  action  in  that 
respect,  and  that,  therefore,  no  fraud  was  practiced  upon 
them  which  would  avoid  the  transaction.  But  the  author* 
ities  are  the  other  way.  In  Knight  v.  Htmt^  15  Eng.  Com. 
Law  Rep.  488,  this  point  was  directly  made.  The  party 
securing  an  advantage  in  the  case,  was  the  last  to  sign  the 
composition,  and  the  agreement  securing  him  a  preference 
was  held  void. 

It  is  argued  that  if  the  release  have  the  effect  of  a  com- 
position deed  to  be  signed  by  all  the  devisees  of  Christian 
Garber^  deceased,  it  was  not  valid  as  to  those  who  did  sign, 
until  signed  by  all;  and  those  who  had  signed  not  being 
bound,  and  Mrs.  Forbes  knowipg  that  fact,  she  had  a  right 
to  negotiate  for  herself  independently  of  the  others,  and 
make  the  best  compromise  for  herself  that  she  could.  In 
support  of  the  position  that  the  releaBC  is  not  operative  as 
to  any  until  it  is  signed  by  all,  the  case  of  Reay  v.  Richard' 
son,  2  C.  M.  &  B.  422,  is  cited.  Without  determining 
whether  this  position  is  correct  or  not,  it  may  be  remarked 
that  if  so,  it  could  not  benefit  the  appellants.  If  the  posi- 
tion be  correct,  the  release  is  still  inoperative  and  void,  not 
having  been  executed  by  Mrs.  Rutter,  one  of  the  legatees, 
and  the  bond  in  suit  would  appear  to  have  been  given  with- 
out consideration,  a  defense  set  up  in  the  answer. 
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May  Tenn,  Per  CurianL — The  judgment  is  affirmed  with  coste. 

^8^  J.  Sullivan,  for  the  appellants  (1). 

Scott  W.  M.  Dunn,  X  W.  Hendricks  and  T.  T.  CriUendeny  for 

MiLLABD.  the  appellee. 

(1)  Mr.  SuUivan  cited  Codtskott  T.  Benneti,  S  T.  B.  763;  LeketUr  t.  Rtae,  4 
East,  372;  Fate  t.  Randall,  6  T.  R.  146;  Reay  7.  Richardson,  3  C.  M.  &  R 
422. 

(2)  Counsel  for  the  appellee  cited  Stekman  t.  Magnus,  11  East,  390;  Cbdt- 
shott  T.  Bennett,  2  T.  R.  763;  Leicester  r.  Rose,  4  East,  372;  Lewis  t.  Jo$us,  4 
B.  &  C.  506;  Horton  t.  jR%,  11  M.  &  W.  492;  Emcden  t.  ITai^A,  11  Ad.  & 
El.  1033;  Patterson  t.  BoeAm,  4  Penn.  State  R.  507;  iibin  t.  Darlington,  3 
Ear.  or  15  Penn.  State  R.;  Knight  v.  Hunt,  5  Bing.  432;  Chit,  on  Cont  659; 
Holmes  y.  Love,  3  B.  &  C.  242;  WeUs  t.  GreenhUl,  5  B.  &  A.  869. 


Scott  and  Others  v*  Millard. 

Tuesday,    '        APPEAL  from  the  Tippecanoe  Circuit  Court. 

^^y  ^'  Per  Oimam.-8mt  upon  a  note  governed  by  the  law 

merchant.  One  of  the  defendants  resided  in  Tippecanoe, 
and  others  in  Ttgo  county.  All  were  served  with  process. 
Rule  taken  for  answer.    Judgment  by  default. 

The  suit  was  rightly  instituted  in  Tippecanoe  county,  as 
one  of  the  defendants  resided  in  that  county.  2  R.  S.  p. 
34,  §  33^—1  id.  p.  879,  §  16.  The  Court,  therefore,  had 
jurisdiction  of  the  parties,  as  well  as  of  the  subject-mat- 
ter. 

An  objection  is  taken  that  the  record  does  not  appear  to 
be  signed  by  the  Circuit  judge.  The  statute,  does  not  re- 
quire  the  signature  of  the  judge  to  be  repeated  after  every 
entry,  but  at  the  close  of  each  day's  proceedings.  2  R.  S. 
p.  8,  §  22.  The  transcript  in  this  case  is  certified  by  the 
clerk  to  be  of  an  entry  of  record  among  the  proceedings 
of  a  given  day.  This  is  sufficient.  We  presume  the  day's 
proceedings  were  signed  at  the  close.  See  Draggoo  v. 
Graham,  9  Ind.  R.  212. 
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All  the  other  objections  in  the  ease  are  answered  by  Case  May  Tenn, 
V.  The  State,  5  Ind.  R.  1;  Biddle  v.  WiUard,  10  id.  62;       ^8^' 
ElHs  v.  MUer,  9  u2.  210;  Langdan  v.  BuOock,  8  id.  341.         WiLxm 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and    Ds  Fauw. 
coets. 

C  Y.  Patterson^  for  the  appellants. 

IL  W»  Chase  and  J.  A.  WUstach,  for  the  appellee. 


WiLKINS   v.   De  PaUW. 

APPEAL  from  the  Marion  Circuit  Court.  Twadmf, 

Per  Curiam. — The  question  presented  in  this  case  is —  ^^  ^*' 

Can  a  sale  upon  the  foreclosure  of  a  mortgage,  made  by  a 

commissioner  appointed  by  the  Court  for  the  purpose,  with 

the  consent  of  the  parties,  be  held  void  collaterally? 

We  are  clearly  of  opinion  it  cannot.    We  do  not  mean 

to  imply  that  it  could  in  a  direct  proceeding.    See  2  R.  S. 

p.  157.     It  would  be  a  judicial  question  arising  in  the  cause 

below,  even  had  there  been  no  consent  or  waiver  by  the 

parties,  whether  this  was  a  case  for  the  appointment  of  a 

commissioner^ 

The  judgment  is  affirmed  with  costs. 

D.  McDonald  and  A.  O.  Porter,  for  the  appellant  (1). 

EL  C.  Newcomb,  J.  S.  Harvey  and  X  C.  Tarkington,  for 

the  appellee  (2). 

(1)  CoaaBel  for  the  appellftnt  dted  %  B.  8.  p.  389,  S  S;'2d,  p.  176,  art.  34; 
2  K.  8.  pp.  14a,  144;  Acts  of  1849,  p.  S7;  Darm  t.  Ha^fidd,  4  Siaidf.  468; 
9  Ha.  on  Mortg.  pp.  200,  210;  Parkuuon  r.  Hanna,  7  Blackf.  400. 

C2)  Comiflel  for  the  appellee  dted  Stoney  t.  Shultz,  1  Hill,  465;  2  BSl.  on 
Mortg.  p.  208,  \  43;  Darvin  7.  ffaifield,  and  cases  cited,  4  Sandf.  p.  468;  2 
HiL  on  Bfortg.  p.  210,  H  84,  85,  86. 
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Bailbt. 

Wedneaday, 
May  26. 
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Burke  t;.  Moore. 

APPEAL  from  the  Shelby  Circuit  Court. 

Per  Ourianu — Suit  commenced  in  1851  by  Burke  for  the 
use  of  DobUy  upon  a  promissory  note.  Pleas  of  payment 
and  aooord  and  satisfaction,  to  and  with  Burke^  and  of 
fraud,  want  of  consideration,  &c  Issues.  Trial  and  judg- 
ment  for  defendant. 

The  Court  refused  to  instruct  the  jury  that  Moore  could 
not,  by  obtaining  a  receipt  from  Burke  (the  payee  of  the  note) 
that  he  had  paid  the  said  note  to  him,  prevent  Doble  from 
recovering  the  amount  of  the  note,  from  the  maker,  in  the 
name  of  Burke^  the  payee,  if  Moore  knew,  when  he  paid 
the  note  to  Burke  that  Doble  was  the  equitable  owner 
thereof,  though  it  had  not  been  assigned  to  him  by  indorse- 
ment. 

We  think  the  instruction  asserts  a  correct  abstract  prin- 
ciple of  law.  Ford  v.  Rehmany  Wright  (O.  R.),  434,  is  a 
case  in  point.  But  we  think  the  decision  right  upon  the 
evidence.  Doble  does  not  appear  to  have  been  the  bona 
fide  ovnier  of  the  note. 

The  judgment  is  affirmed  With  costs. 

M.  M,  Ray^  for  the  appellant. 

W.  X  PeasleCy  for  the  appellee. 


Clapper  and  Another  v.  Bailey. 


Wedneaday, 
Matf  26. 


APPEAL  from  the  Blackford  Circuit  Court 
Per  Ourianu — Motion  to  set  aside  an  execution  and  sale. 
Motion  sustained. 

Facts:  There  was  an  appeal  from  a  judgment  below 
to  the  Supreme  Court.  The  judgment  was  affirmed;  but 
before  a  session  of  the  Circuit  Court  after  the  affirmance, 
and,  of  course,  without  any  order  of  that  Court  to  enter 
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the  opinion  of  the  Supieme  Court  upon  the  record,  the  ^^7  Tenii» 
clerk,  in  vacation,  issued  an  execution  upon  the  judgment       ^°^ 

The  appeal-bond  having  been  filed,  stayed  proceedings  MxujamB, 
in  the  Circuit  Court  for  three  years,  unless  the  stay  was  Ubinrr. 
sooner  removed  by  order  of  the  Supreme  Court  We 
think  the  derk  of  the  Circuit  Court  had  no  authority  to 
act  in  the  premises  during  that  time,  if  he  would  have  af* 
terwards,  till  oiylered  by  the  Circuit  Court  It  was  held 
under' former  statutes  that  there  could  be  no  action  in  the 
Circuit  Court  in  a  case  thus  appealed  to  the  Supreme 
Court,  till  the  opinion  of  the  Supreme  Court  was  spread 
upon  the  record  of  the  Circuit  Court  by  order  of  that  Court 
See  2  R.  S.  p.  8,  note.  The  certificate  firom  this  Court  is 
to  the  Court,  not  to  the  clerk,  below.  There  may  be  modi- 
fications  directed  to  be  made  in  a  judgment  that  is  affirm- 
ed. The  Court  below  must  judge  of  this.  See  2  R.  S. 
p.  161,  §§  569  to  573  inclusive. 

The  judgment  is  affirmed  with  costs. 

W.  Mdrchj  for  the  appellant 

X  &  Buckles^  for  the  appellee. 


.  w  »  ■ 


Alexander  v.  Mount. 

A  partj  to  a  bet  maj  reooTer  from  the  stakeholder  the  amonnt  deposited  in  his 
hands,  if  he  notify  him  not  to  pay  it  oyer  wldle  it  is  yet  in  liis  possession. 

If  after  such  notice  the  stakeholder  pay  the  wager  to  the  winner,  the  loser  need 
not  make  a  demand  before  snit. 

APPEAL  from  the  Fayette  Court  of  Coimnon  Pleas*     Wednesde^r 

Per  OwrianC — Suit  to  recover  from  the  stakeholder  mo*    ^ 
oey  bet  upon  an  election. 

Answer,  that  it  had  not  been  demanded  before  suit  As 
the  suit  was  commenced  before  a  justice  of  the  peace,  no 
reply  was  necessary  to  form  an  issue  for  trial  2  R.  S.  p^ 
458,  \  2n.    There  was  judgment  for  the  defendant 

It  is  held  in  New  York  that  a  party  to  &  bet  cannot  re- 
Vol.  X^U 
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lf»7  Tern,  cover  from  the  stakeholder  the  amount  staked,  unless  he 
^Q^*  notify  him  not  to  pay  it  over  before  the  contingency  has 
Wallaob.  happened  on  which  its  payment  depended.  Fowler  v.  Van 
Tn  Amooi-  Surdam^  I  Denio,  557*  But  the  great  weight  of  authority 
^m^mcB  ^®'  *^^*  ^*  "^^y  ^®  recovered  if  the  stakeholder  be  so  noti- 
fied at  any  time  before  he  has  paid  over  the  amount  See 
the  cases  collected  in  Smith  on  Cont.,  Rawle's  Ed.,  top  p. 
257.    See,  also,  McHatton  v.  BateSj  4  Blackf.  63. 

But  the  question  remains,  whether  the  money  must  not 
have  been  actually  demanded  by  the  plaintiff  before  he 
instituted  his  suit,  in  order  to  enable  him  to  maintain  it. 
A  notice  not  to  pay  it  to  the  winner,  might  not  amount  to 
a  demand  to  repay  it  to  the  depositor.  And,  generally,  a 
bailee  cannot  be  sued  till  after  d^nand,  unless  he  has 
wiongfully  converted  the  thing  bailed.  McOiUicuddy  v. 
Cook,  5  Blackf.  179.—  Underwood  v.  Taiham,  1  IndL  R.  276. 
— Hanna  v.  Phelps j  7  id.  21.^ —  Cox  v.  Reynolds,  id.  257. — 
5  id.  146,  220. 

But  where,  as  is  shown  in  this  case,  the  stakeholder  had 
paid  over  the  money  after  the  countermanding  notice  and 
before  suit,  a  demand  would  be  excused. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed, &c. 

JVT  Trtisler  and  O.  Trusler,  for  the  appellant  (1). 

£L  Herofiy  for  the  appellee  (2). 

(1)  Coansel  for  the  appellant  died  Chit  on  Cont  621 ;  11  Johns.  1. 
(a)  Mr.  Hertm  cited  12  Johns.  1 ;  13  East,  20;  4  Camp.  37. 


*   mmm   • 


Wallace  v.  The  Associate  Reformed  Church. 

In  a  donbtfnl  case,  a  sale  of  real  estate  made  by  trvstees  of  an  express  fcnist 
to  one  of  their  number,  will  be  set  aside. 

*rhe  Courts  will  scratimze  snch  transactions,  where  trustees  are  parties,  with 
the  greatest  care,  espedsllj  where  thej  are  promptly  brongfat  before  a  Court* 
and  rl^its  have  not  intenrened  aifocting  the  case  with  hardship. 
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APPEAL  from  the  Marion  Circuit  Cour*.  May  Term, 

Perkins,  J. — Suit  to  set  aside  sales  of  real  estate.  ^^^' 

The  leading  facts  of  the  case  are  these:  Wai^lacx 

In  Jith/y  1853,  WUUam  Anderson  and  wife  deeded  '^  to  trb  Asboci- 
WiUiam  Hutchinson,  WiUiam  W.  MiUer  and  Alexander  Ear-  ^^^q^^^; 
bisonj  trustees  of  the  Associate  Reformed  Church  of  Jfi- 
dianapolis,  state  of  Indiana,  and  their  successors  in  office,  Wedne^y, 
for  the  benefit  and  uses  of  said  church,"  a  lot  of  ground  in 
the  city  of  Indianapolis.     The  deed  was  duly  recorded. 

In  November,  1853,  the  said  Hutchinson,  Miller,  and  Har- 
bison, sold  said  lot  with  the  improvement  on  it — a  parson- 
age house — ^to  Hutchinson,  one  of  their  number,  for  1,000 
doUars,  which  was  applied  in  paying  debts  of  the  church. 
The  lot  was  deeded  to  Hutchinson,  and  the  deed  recorded. 
Hutchinson  expended  30  dollars  in  improvements,  and  re- 
ceived some  50  dollars  of  rent. 

In  April,  1854,  he  sold  the  lot  to  Wallace  for  1,500  dol- 
lars, and  made  him  a  deed. 

In  1855,  the  church  instituted  this  suit  to  set  aside  the 
deeds  to  Hutchinson  and  Wallace  and  recover  the  property. 
Issues  of  fact  were  formed  involving  the  validity  of  the 
sale,  were  tried  by  a  jury,  and  a  special  finding  was  ren- 
dered, asserting  certain  facts,  ignoring  certain  facts,  and  ex- 
pressing doubts  as  tb  others,  but  containing  no  general  ver- 
dict for  either  party.  The  evidence  is  not  upon  the  record. 
The  Court  found  the  equity  of  the  case  to  be  with  the 
plaintiff,  and  that  the  defendant  held  the  property  in  trust 
— adjusted  the  accounts  for  rent,  improvements,  &a,  and 
determined  that  the  church  should  receive  back  the  property 
on  paying  into  Court  for  Wallace,  the  defendant,  the  sum 
of  1,070  dollars  and  30  cents — that  Wallace,  on  the  paying 
in  of  the  money  should  convey,  &c.  The  money  was  paid 
in,  and  Wallace  ordered  to  convey.  He  appealed  from  the 
decision  against  him. 

The  case  having  been  made  to  turn  below  upon  the 
facts,  as  well  as  law,  involved,  we  are  not  able  to  bring  it 
within  any  rule  by  which  it  can  be  reversed  in  this  Court. 
The  judgment  below  must  be  affirmed.  In  a  doubtful  case, 
sales  made  under  circumstances  similar  to  those  in  the  pre- 
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TUJL 

T. 

Gates. 


Mftj  T«nii,   sent,  would  be  set  aside.     Courts  will  scrutinize  such  trans- 
^^^'      actions,  where  trastees  are  parties,  with  the  greatest  care, 
especially  where  promptness  is  exercised  in  bringing  them 
before  a  Court,  and  rights  have  not  intervened  affecting  the 
case  with  hardship. 

Per  Curiam. — The  judgment  is  affirmed,  with  costs, 
H.  C.  Newcomb  and  J,  S.  Harvey^  for  the  appellants  (1). 
J.  L.  Ketcham  and  L  Coffin^  for  the  appellees  (2). 


(1 )  Comuel  for  the  appeUaat  dted  B.  S.  1843,  pp.  396, 397,  H  45, 47;  1  K. 
8.  1852,  p.  460,  4ni>  18;  S  id,  p.  27,  i  3. 

(9)  Counsel  for  the  appellees  dted  7  Blackf.  16;  4  Wheat.  77;  Ifashes  Dig. 
p.  470,  H8;  4  Ohio  B.  446,  458;  Story  on  Agency,  p.  S68,  f  210;  Ward  t. 
SmUk,  3  Saadf.  Ch.  599,  596;  Adams's  £q.  184,  ee  m^.;  Davone  t.  Fmmiag,  2 
Johns.  Ch.  260. 


«  •  »  »  . 


Tea  v.  Gates. 

If  in  a  suit  for  the  yalne  of  property  wrongfhllj  talcen,  under  qrwrnistances 
rendering  it  impossible  for  the  plaintiff  to  know  its  amount  or  ralue,  the  de- 
fendant fail  to  show  the  same,  the  jury  must  sol^e  all  doubts  in  relation  to 
amount  and  Tahie  most  strongly  against  the  defendant. 


Wedn^day, 
MayM, 


APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas. 

Hanna,  J.'^-Oates  institated  a  suit  against^  2Va  before  a 
juatioe  of  the  peace  for  the  value  of  certain  com,  and  re- 
covered judgment  for  50  dollars  and  58  cents.  The  defend- 
ant appealed.  Trial  in  the  Common  Pleas,  and  judgment  for 
the  plaintiff  for  58  dollars  and  95  cents.  The  defendant 
brings  the  case  here. 

The  evidence  is  in  the  record,  and  shows  that  the  plain- 
tiff rented  of  the  defendant,  in  1854,  some  twenly-seven  or 
twenty-eight  acres  of  land,  which  was  planted  in  cam;  and 
is  conflicting  as  to  the  amount  of  rent  that  was  to  be  paid 
— whether  it  was  one-half  in  the  field,  each  party  to  gather 
his  own,  or  eighteen  bushels  per  acre,  to  be  by  the  tenant 
delivered  in  the  crib  of  the  landlord.  Gates  gathered  the 
com  raised  on  the  greater  portion  of  the  ground,  taking  and 


OF  THE  STATE  OF  INDIANA-  165 

leaving  eveiy  alternate  ten  iowb,  as  is  shown*    There  is  ^^y  Ttim, 
some  conflict  as  to  the  amount  of  ground  not  gathered  over      ^-S^* 
— ^firom  seven  to  ten  acres— and  also  as  to  the  amount  of       Tka 
yieUL     Several  witnesses  testified  as  to  that  point,  varying      cutm. 
between  nineteen  and  Airty-eight  bushels  per  acre.    The 
defendant,  after  the  com  was  thus  partly  gathered  by  the 
plaintiff,  took  possession  of  and  gathered  what  stood  in  the 
field — ^the  alternate  rows  left  for  him,  and  all  of  the  seven 
to  ten  acres. 

Upon  this  state  of  facts,  the  Court  gave  to  the  jury  an 
instruction  asked  by  the  plaintiff,  and  refused  others  asked 
by  the  defendant,  which  are  the  mlings  complained  o£ 

The  instruction  given  was  as  follows: 

"  If  the  jury  believe  firom  the  evidence,  that  Tea  took  the 
com  of  Gates  wrongfully,  and  there  are  doubts  as  to  the 
amount  or  value  of  the  corn  so  taken,  such  doubts  should 
be  solved  most  strongly  against  Tea,  who  by  his  wrongful 
act  caused  such  doubts." 

The  first  instruction  asked  by  the  defendant,  and  refused, 
was  deariy  erroneous,  and,  therefore,  need  not  be  further 
noticed.    The  second  was  as  follows: 

'^  It  is  the  duty  of  the  plaintiff,  before  he  is  entitled  to 
recover,  to  prove  all  the  material  facts  upon  which  he  relies 
for  such  recovery,  and  if  doubts  exist  as  to  where  the  pre- 
ponderance of  the  evidence  is,  those  doubts  must  inure  to 
the  benefit  of  the  defendant." 

There  being  a  conflict  of  testimony  as  to  the  amount  of 
rent  to  be  paid,  and,  indeed,  an  absence  of  any  direct  evi* 
dence  upon  the  point,  the  acts  of  the  parties  might  be  re* 
ceived  to  show  what  was  their  understanding.  As,  in  this 
case,  the  tenant  went  into  the  field  and  gathered  for  him- 
eelf  certain  portions  of  the  com,  leaving  for  the  landlord, 
w^ho  followed  and  gathered  the  same,  equal  portions,  cer- 
tainly this  act,  together  with  the  other  evidence,  was  suffi- 
cient to  justify  the  jury  in  determining  that  each  party  was 
entitled- to  one-half  standing  in  the  field.  Therefore,  the 
landlord  would  have  no  right  to  take  and  appropriate  to 
his  own  use  the  half  which  belonged  to  the  tenant  But  if 
the  evidence  offered  by  the  landlord  of  the  terms  of  the 
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Hay  Term,  renting,  to-wit,  that  he  was  to  have  eighteen  bushels  per 
^•0^'  acre  delivered  in  his  crib  by  the  tenant,  was  true,  that 
Tba  would  not,  of  itself,  give  him  the  right  to  go  and  take  the 
Gates.  whole  crop  without  measurement.  Perhaps,  strictly  apeak* 
ing,  he  would  be  driven  to  his  action  for  the  non-payment, 
unless  there  were  circumstances,  such  as  unreasonable  de- 
lay in  payment,  and  insolvency  of  the  tenant,  which  might 
justify  the  act. 

In  either  view  of  the  question,  there  is  nothing  in  the 
pleadings  and  evidence  in  this  case  which  would  divest  the 
acts  of  the  defendant  of  their  wrongful  character. 

This  suit  is  not  in  the  nature  of  an  action  of  trespass, 
but  is  for  the  value  of  the  corn  thus  taken  by  the  landlord, 
which,  it  is  alleged,  belonged  to  the  tenant.  Under  these 
circumstances,  we  think  that  although  the  plaintiff  in  effect 
waived  the  tort,  and  brought  suit  for  the  value  of  the  com 
only,  yet  when  the  circumstances  were  detailed,  it  "was 
manifest  that  the  defendant,  by  his  own  wrongful  act, 
placed  it  out  of  the  power  of  the  plaintiff  to  show  how 
much  com  was  taken,  and  failed  himself  to  prepare  that 
kind  of  convincing  proof  which  he  might  have  availed  him- 
self of.  He  is,  therefore,  not  in  a  condition  to  complain  of 
the  instruction  given. 

In  the  leading  case  of  Armory  v.  Delamirie  (i  Strange, 
504),  1  Smith's  Leading  Cases,  151,  the  plaintiff  a  chim- 
ney-sweep's boy,  found  a  jewel,  and  upon  presenting  it  to 
a  goldsmith  to  know  what  it  was,  the  smith's  apprentice 
removed  the  stones  bom,  the  socket  and  gave  that  back,  but 
refused  to  surrender  the  stones;  and  in  an  action  of  trover 
to  recover  them,  the  plaintiff  was  permitted  to  prove  what 
a  jewel  of  the  finest  water,  that  would  fit  the  socket,  would 
be  worth;  and  the  jury  were  instructed  that  unless  the  de- 
fendant produced  the  jewel,  and  showed  it  not  to  be  of  the 
finest  water,  they  should  presume  the  strongest  against  him, 
and  make  the  value  of  the  best  jewels  the  measure  of  dam- 
ages. LL  153,  and  cases  cited.  That  case  differed  from 
the  one  at  bar  in  this,  that  the  jewels  having  been  traced 
to  the  possession  of  the  defendant,  the  presumption  was  he 
had  them  at  the  time  of  trial,  and  if  he  would  produceihem 
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MinuroKD 

y. 
Thomab. 


they  would  be  the  best  evidence  of  their  quality,  &c.;  and  May  Tern, 
failing  to  do  bo,  it  "afforded  occasion  for  strong  presump-  ^^^^' 
tions  against  him.''  1  Stark*  Ev.  35«  In  this  case,  it  was 
not  shown  whether  the  property  was  yet  in  the  possession 
of  defendant,  but  it  was  traced  there,  and  was  of  a  kind  of 
property  that  would  not  probably  remain  very  long  in  his 
possession ;  yet  in  gathering  it,  the  defendant  could  have 
ascertained  the  precise  quantity,  and  having  failed  to  do  80» 
or  to  show  that  the  property  was  not  yet  in  his  possession, 
we  think  the  instruction  was  properly  given.  See  West  v. 
Bradsf,  6  Ind.  IL  395;  2  Blackf.  383. 

Per  Curiam^ — The  judgment  is  affirmed,  with  10  per  cent, 
damages  and  costs. 

O.  &  Orth  and  J.  A.  SteiUy  for  the  appellant  (1). 

S.  A.  Huff  J  Z.  Baird  and  J.  M.  LaRuCj  for  the  appellee. 


(1)  CoanMlfor  the  appellant  made  the  foUoiving  point:  The  instmction 
given  was  erroneonB.  The  idea  npon  which  it  was  gronnded  was,  that  Tea, 
bj  entering  Gates'i  land  and  taking  more  than  lus  share  of  corn,  (assuming 
tiiat  tiie  rent  was  one-half  to  be  gathered  by  Tea  himself,)  made  himself  a  tres- 
paseer  ab  initio;  and  that,  hence,  all  doubts  in  the  testimony  should  be  cod- 
stmed  most  strongly  against  him.  This,  we  conceive,  was  an  erroneous  sup- 
position. Tea  having  by  the  terms  of  the  lease  received  license  to  enter  Gates's 
land,  his  subsequent  abuse  of  that  license  could  not  make  him  a  trespasser  ab 
initio.  And  herein  a  distinction  lies  between  the  abase  of  a  license  granted  by 
the  party  complaining,  and  one  granted  by  law*--«8,  to  a  sheriff  in  case  of  anest. 
In  the  latter  instance,  an  abuse  of  the  authority  makes  a  trespass  ab  initio;  not 
so  in  the  former.  The  Six  Carpenten'  Case,  4  Co.  290;  Bac.  Abr.  title  Tres- 
pass, B;  AUen  r.  Cro/oot,  5  Wend.  506;  Ck>wen's  Treatise,  369. 


9  mmm  t 


10    107 
IM    196 


MuMFORD  and  Another  v.  Thomas* 


Where  testimony  is  objected  to,  the  ground  of  the  objection  must  be  stated. 

A  party  cannot  assign  as  error  the  refusal  of  an  instruction,  if  the  Court  has 
given  an  instruction  of  the  same  purport,  equally  favorable. 

An  instruction  to  the  effect  that  parol  evidence  of  the  contents  of  a  written 
wazranty  is  not  admissible  unless  it  be  shown  that  the  instrument  is  lost»  de- 
stroyed, or  mislaid,  is  erroneous.  Such  evidence  is  admissible  whore  the 
instrument  is  in  the  hands  of  the  opposite  party,  and  he  fails  to  produce  it 
on  proper  notioe.  ^ 
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May  Ttan,    Where  poritioiu  taken  agaiiut  the  judgment  bebw  an  not  aignM  or  m^^ 
1858.  ^  ^7  authority,  they  may  be  considered  as  waiyed. 


MCXTOXD 
V. 

Tboxab. 

Wedneaday, 
May  86. 


APPEAL  fifom  the  Warren  Court  of  Common  Heas. 

WoRDEN,  J. — This  was  a  suit  upon  a  promissoiy  note, 
by  the  appellants  against  the  appellee,  for  the  sum  of  125 
dollars. 

Answer,  that  the  note  was  given  for  a  mowing-machine, 
alleging  a  warranty  of  the  machine,  a  breach  of  the  war- 
ranty, and  a  return  of  the  machine  to  the  plaintiffs,  after 
due  trial,  and  within  a  reasonable  time,  and  an  acceptance 
of  the  machine  by  the  plaintiffs  on  the  return  thereof, 
whereby  the  consideration  of  the  note  had  failed. 

Replication  in  denial. 

Trial  by  a  jury,  and  verdict  for  defendant.  Motion  for 
new  trial  overruled,  and  judgment  on  the  verdict. 

There  is  a  bill  of  exceptions  filed  which  shows  that  the 
decision  of  the  Court  in  overruling  the  motion  was  excepted 
to,  but  it  does  not  purport  to  contain  all  the.  evidence. 
Therefore  we  cannot  inquire  whether  or  not  the  verdict 
was  sustained  by  the  evidence,  but  must  presume  it  was. 
The  bill  of  exceptions  shows,  that  the  Court  permitted  cer- 
tain evidence  to  go  to  the  jury,  over  the  objections  of  the 
{daintiffs,  which,  amongst  other  things,  is  assigned  for  error. 
The  record  does  not  inform  us  that  the  plaintiffs  pointed 
out  to  the  Court  below  the  grounds  of  their  objections  to 
the  testimony.  The  law  is  well  settled  that  when  an  ob- 
jection is  made  to  testimony,  the  grounds  of  the  objection 
must  be  pointed  out,  or  stated,  and  that  a  general  objection 
is  insufficient.  Church  et  oL  v.  Drummond^  7  Ind.  R.  17; 
Bird  et  oL  v.  Lanius,  id.  615. 

The  plaintiff  asked  the  following  instructions,  which 
were  refused,  and  exceptions  taken,  viz.: 

^'  That  if  the  defendant  has  a  guaranty  with  the  ma» 
chine,  and  he  refuses  to  produce  it,  it  raises  a  presumption 
against  him  that,  if  it  was  produced,  it  would  operate 
against  him. 

"That  parol  evidence  of  the  contents  of  a  warranty  in 
writing  or  printing  cannot  be  given  to  the  jury,  unless  it 
is  proved  by  the  affidavit  of  the  defendant,  or  evidence  of 


OF  THE  STATE  OP  INDIANA.  169 

any  other  person,  that  the  said  warranty  is  lost,  destroyed  M^y  Tenn, 
or  mislakL"  1^58. 

There  was  no  error  we  think  in  refusing  the  first  of  these    Mukfokd 
instmctions,  inasmuch  as  the  Court  gave  another  charge,     Thomas. 
at  the  instance  of  the  plaintiflb,  which  goes  much  farther  in 
their  favor  than  the  one  refused.     It  was  as  follows: 

^  K  it  be  proved  that  the  defendant  has  a  guaranty  with 
his  machine,  and  he  refuses  to  produce  it,  the  jury  will  dis- 
regard  any  representation  or  evidence  in  regard  to  the  in* 
sufficiency  of  the  mowing-machine." 

In  the  charge  refused,  the  Court  were  asked  to  charge 
that  the  failure  to  produce  the  guaranty,  would  raise  a  pre- 
sumption against  him,  &c.,  but  in  the  one  given  the  Court 
charge  that  the  jury  will  disregard  any  evidence  of  the  in- 
sufficiency of  the  machine.  That  goes  to  the  very  founda- 
tion of  the  defense,  and  the  plaintiffs,  at  least,  have  no 
cause  to  complain. 

As  the  evidence  is  not  all  before  us,  we  have  no  means 
of  determining  whether  the  other  charge  asked  and  refused 
was  applicable  to  the  case  or  not.  On  the  supposition  that 
it  is  correct  as  an  abstract  proposition  of  law,  we  must  pre- 
sume it  was  inapplicable,  and  therefore  refused.  Johnson 
V.  Vuihriek,  7  Ind.  B.  137.  But  it  is  not  correct  as  an  ab- 
stract proposition  of  law.  There  are  cases  where  parol  evi- 
dence of  the  contents  of  written  instruments  is  admissible 
without  proof  that  they  are  either  lost,  destroyed,  or  mis- 
laid. As,  for  instance,  where  the  instrument  is  in  the  hands 
of  the  adverse  party,  and  he  fails  to  produce  it  on  proper 
notice.  There  is  no  error  in  the  refusal  to  give  this  instruc- 
tion. 

The  Court  gave  to  the  jury  several  instructions  to  which 
the  plaintiffs  excepted;  but  we  see  no  substantial  objections 
to  them.  We  have  not  examined  th^m  very  critically,  be- 
cause no  objection  has  been  pointed  out.  The  counsel  for 
the  plaintiffs,  in  his  brief,  merely  says  that  he  thinks  firom 
the  evidence  recited  (alluding  to  the  evidence  admitted  over 
his  objection  and  set  out  in  the  biU  of  exceptions),  that  the 
instructions  should  not  have  been  given. 

It  is  said  in  Pajfne  et  al  v.  McClainj  7  Ind.  B.  139,  that 
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May  Term,   where  the  positions  taken  against  the  judgment  below,  are 
^^°'      not  argued,  or  supported  by  authority,  they  may  be  re- 
Thb  Statb  garded  as  waived. 

Beidboroom.      Per  Curiam. — The  judgment  is  affirmed  with  costs. 

IL  A.  Chandlery  for  the  appellants. 
J.  IL  M.  BryatUy  for  the  appellee. 


i»  > 


Griffin  v.  Gbiffin. 


May  S6. 


APPEAL  from  the  Wayne  Court  of  Common  Pleas. 

Per  Curiam. — This  was  a  proceeding  to  obtain  the  par- 
tition of  real  estate. 

The  Court  found  the  respective  shares  or  interests  of  the 
parties.  The  defendant  moved  for  a  new  trial.  Motion 
overruled,  and  exception  taken.  Appeal  prayed  and  re- 
fused. Commissioners  appointed  to  make  partition.  Ap- 
peal then  granted. 

There  was  no  appeal  until  the  report  of  the  commission- 
ers was  returned  and  the  proceeding  finally  disposed  of  by 
that  Court  Otherwise,  there  might  be  another  appeal 
from  an  order  of  the  Court  subsequently  made  that  the 
land  should  be  sold,  if  the  report  authorized  such  order, 
and  then  from  the  final  order. 

Appeal  dismissed  with  costs. 

6.  W,  Julian  and  J.  B.  Julian^  iot  the  appellant. 

O.  P.  Morton^  for  the  appellee. 


10  m 

1^    807 


The  State  on  the  relation  of  Fisher  and  Another  t?. 

Bridegroom. 

An  affidavit  for  surety  of  the  peace  is  not  bad  for  being  in  the  altematire  as  to 
the  injuries  feared. 
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APPEAL  from  the  Pulaski  CJourt  of  Common  Pleas.       M»y  Term, 

Per  Curiam. — This  was  a  prosecution  instituted  by  bus-       ^Q^' 
band  and  wife  against  Bridegroom^  for  surety  of  the  peace.  MoI>ohau> 
The  defendant  was  recognized  by  a  justice  to  the  Common     Stadbr. 
Pleas  Court;  but  on  his  motion  the  case  was  there  dis-  ^  ,     , 
missed  for  want  of  a  sufficient  affidavit,  and  judgment  ren-  May  36. 
dered  against  the  complaining  witnesses  for  costs. 

There  has  been  no  defect  in  the  affidavit  pointed  out  to 
ns;  but  we  suppose  it  was  adjudged  bad  because  it  was  in 
the  alternative  as  to  the  fears  of  affiants  of  bodily  injury 
to  themselves,  or  some  member  of  their  family.  An  affi- 
davit in  this  form  has  been  held  good.    8  Ind.  R.  458. 

K  the  motion  to  dismiss,  or  quash,  had  been  properly 
sustained,  the  judgment  for  costs  against  the  complaining 
witnesses  would,  under  the  provisions  of  the  statute,  and 
the  circumstances  of  the  case,  have  been  wrong.  2  R.  S. 
p.  601,  §  27. 

The  judgment  is  reversed  with  costs* 

R  P.  BidtUe  and  B.  W.  Peters^  for  the  State. 


■  • »  >  ■ 


McDonald  and  Another  v.  Stader  and  Another. 

The  submission  of  a  cause  to  this  Court  on  an  agreed  statement  of  facts  does 
not  excuse  the  fidlure  to  more  for  a  new  trial  below. 

APPEAL  from  the  BarthoUmiew  Circuit  Court.  Wednekb^, 

WoRBBN,  J. — This  was  an  action  brought  to  recover  a  '"^  ^' 
town  lot  in  the  town  of  Columbus  in  said  county,  by  the 
appellees  against  the  appellants.  The  cause  was  submit- 
ted to  the  Court  for  trial  on  an  agreed  statement  of  facts, 
which  resulted  in  a  finding  and  judgment  for  the  plaintifis 
below,  the  appellees. 

The  appellants  have  assigned  for  error  the  decision  of 
the  Court  upon  several  demurrers  filed  in  making  up  the 
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issues;  but  as  no  exception  was  taken  we  cannot  notioe 
them. 

There  was  no  motion  for  a  new  trial  in  the  Court  below, 
and  consequently  there  is  nothing  before  us.  We  are  of 
opinion  that  the  principle  which  requires  a  motion  for  a 
new  trial  below,  that  the  Court  may  have  an  opportunity 
of  reviewing  its  decision,  and  correcting  any  errors  it  may 
have  fallen  into,  is  as  applicable  to  a  cause  submitted  on 
an  agreed  statement  of  facts,  as  any  other.  The  SUUe  ex 
reL  Foster  et  ux.  v.  Swaris  etal^d  Ind.  R.  221. 

Per  Owriam. — The  judgment  is  affirmed  with  costs. 

JR.  SRU^  for  the  appellants. 

TT.  F.  Pidgean,  for  the  appellees. 


« *♦» » 


Pennington  v.  Clifton. 

The  parcfaaser  at  oheriff's  sale  of  land  to  which  the  ezecatioii-debtor  has  no 
title,  can  leooyer  fix>m  the  debtor  the  amount  of  the  pnrchase-monej  paid  to 
tiie  sheriff,  tiiongh  no  fraud  in  relatbn  to  the  sale  be  imputed  to  the  debtor. 

The  complaint,  in  sndi  case,  need  not  all^^e  a  demand. 


APPEAL  from  the  Hendricks  Circuit  Court. 

Davison,  J. — The  appellant  was  the  plaintiff,  and  the 
appellee  the  defendant.  The  complaint  charges  that  one 
Aaron  Talbee  recovered  a  judgment  in  the  IhUnam  Circuit 
Court  against  Andrew  Clifton^  the  defendant,  for  532  dol- 
lars; that  the  sheriff,  by  virtue  of  an  execution  issued  on 
said  judgment,  levied  upon  and  exposed  to  sale  a  certain 
tract  of  land,  supposed  to  be  the  property  of  ClifUmj  and 
that  Penningionj  the  plaintiff^  believing  the  land  to  be  Clif^ 
UnCs  purchased  it  at  the  sheriff's  sale  for  667  dollars,  paid 
the  purchase-money,  and  received  a  deed  pursuant  to  the 
sale;  that  at  the  time  of  the  judgment,  levy  and  sale,  one 
John  ClifUmj  and  not  the  defendant,  was,  and  still  is,' the 
owner  of  said  land  in  fee  simple,  and  that  such  ownership 
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was  at  all  times,  until  after  the  sale  and  oonyeyanoe  by  the  ^^7  Teim, 
sheriff,  unknown  to  the  plaintiff    It  is  ayerred  that  the      ^0^* 
plaintiff  has  fiilly  paid  and  satisfied  the  above  judgment;  FsmrnioTOK 
and  that  the  defendant,  though  he  had  no  title  whatever  to    Cuftor. 
the  land  sold,  refuses  to  repay,  &c. 

Demuner  to  the  complaint  sustained;  and  final  judgment 
for  the  defendant. 

Muir  V.  Craigj  3  Blackf.  293,  decides  that  the  purchaser 
at  sheriff's  sale,  of  land  to  which  the  execution-debtor  had 
no  title,  could  recover  from  the  debtor  in  equity,  the  amount 
of  the  purchase-money  paid  to  the  sheriff,  though  no  firaud 
in  relation  to  the  sale  be  imputed  to  the  debtor.  This  de- 
cision obviously  applies  to  the  facts  stated  in  the  record  and 
seems  to  be  decisive  of  the  case  at  bar  (!)•  Still,  however, 
it  is  contended  that  the  complaint  is  defective,  because  it 
does  not  allege  a  special  demand  on  the  defendant  for  the 
money  advanced  to  the  plaintiff.  In  general,  when  a  debt 
exists  payable  immediately,  the  law  does  not  impose  on 
tha  plaintiff  the  necessity  of  stating  a  special  request  or  de- 
mand in  the  declaration.  The  bringing  of  the  action  is 
itself  a  legal  demand.  Tomlins's  Law  Die.  532. — Ernst 
V.  BarUej  1  Johns.  Cases,  319.  If  the  rule  just  stated  be 
correct,  and  we  think  it  is,  the  complaint  must  be  held  un- 
objectionable; because  the  consideration  upon  which  the 
plaintiff  paid  the  defendant's  debt,  having  entirely  failed,  he 
became  at  once  liable  to  refund.  We  are,  therefore  of 
opinion  that  a  special  demand  before  suit  was  unnecessary. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
CSaose  remanded,  &c 

C,  C.  Nave  J  for  the  appellant. 

J.  8.  MUleTj  JEC  C.  NettcambjX  &  JSoroey and  J.  S.  Tar" 
kingtonj  for  the  appellee. 

(1)  See  PntioH  t.  Harriton,  9  Ind.  B.  1. 
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Tatb  and  Others  v.  The  Ohio  and  Mississippi  Railroad 

Company. 

Tho  code  (^  17,  18, 19, 2  R.  S.  pp.  30, 31)  sabstontially  reenacts  the  old  cquitj 
roles  for  the  joinder  of  parties. 

AU  who  are  nnited  in  interest  must  join,  nnless  the/  are  so  nnmerovs  as  to 
render  it  impracticable  to  bring  them  before  the  Court. 

Those  who  hare  a  common  or  general  interest  may  one  or  more  of  them  bring 
an  action. 

Bnt  two  or  more  persons  having  separate  cansos  of  action  against  the  same 
defendant,  though  arising  ont  of  the  same  transaction,  cannot  anite;  nor  can 
sereral  plalntilfs,  in  one  complaint,  demand  seTeral  distinct  matters  of  relief; 
nor  can  they  enforce  joint  and  separate  demands  against  the  same  defend- 
ant 

APPEAL  from  the  Dearborn  Circuit  Court. 

Davison,  J. —  William  Tate  and  ten  others,  each  of  whom 
o\l^n8  lots  of  ground  fronting  on  WiUxams  street  in  the  city 
of  Latprenceburghj  united  in  a  complaint  alleging  their  sey- 
eral  ownerships  in  the  lots,  and  charging  that  the  railroad 
company  has  located  her  road  upon  and  in  the  center  of 
that  street,  along  the  whole  length  thereof,  in  front  of,  and 
opposite  to,  the  lots  of  the  several  plaintiffs,  and  has,  for  a 
road-bed,  erected  in  said  street  an  embankment  and  trussel- 
work  which  excludes  them  from  the  street,  and  which  is  an 
insufferable  nuisance.  The  prayer  is,  that  the  company, 
who  was  the  defendant,  may  be  compellled  to  fill  up  the 
street  on  each  side  of  her  railroad  track,  so  as  to  make  the 
street  passable,  or  to  remove  the  road,  &c.,  and  for  other 
relief,  &c. 

There  was  a  demurrer  to  the  complaint,  which  the  Court 
sustained,  on  the  ground  of  a  misjoinder  of  plaintiffs.  And 
the  only  question  to  settle  is — ^had  they  a  right  to  join  in 
the  action? 

The  code  requires  all  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  relief  demand- 
ed, except  as  otherwise  provided,  to  be  joined  as  plaintiffs. 
It  also  requires  those  who  are  united  in  interest  to  be  join- 
ed as  plaintiffs  or  defendants.  And  it  then  declares  that 
when  the  question  is  one  of  common  or  general  interest  to 
many  persons,  or  where  the  parties  are  numerous  and  it  is 


OP  THE  STATE  OF  INDIANA.  176 

impracticable  to  bring  them  all  before  the  Court,  one  or  M«y  Tenn, 
more  may  sue  or  defend  for  the  benefit  of  the  whole.    2       ^Q^* 
B.  S.  pp.  30,  31,  §§  17, 19.     These  provisions  substantially       Tats 
reenact  the  old  equity  rules  on  the  subject  of  parties.    'All    thb  Ohio 
who  are  united  in  interest  must  join  in  the  suit,  unless  they  jJ^^^bIV^ 
are  so  numerous  as  to  render  it  impracticable  to  bring  them     xoad  Co. 
all  before  the  Court,  while  those  who  have  only«a  common 
or  general  interest  in  the  controversy,  may,  one  or  more  of 
them,  institute  an  action.     This,  however,  must  not  be  un- 
derstood  as  allowing,  in  all  cases,  two  or  more  persons,  hav- 
ing separate  causes  of  action  against  the  same  defendant, 
though  arising  out  of  the  same  transaction,  to  unite  and  pur- 
sue their  remedies  in  one  action.     Several  plaintiffs,  by  one 
complaint,  cannot  demand  several  matters  of  relief  which 
are  plainly  distinct  and  unconnected;  nor  can  they  enforce 
joint  and  separate  demands  against  the  same  defendant. 
But  where  one  general  right  is  claimed — ^where  there  is  one 
eommon  interest  among  all  the  plaintiffs,  centering  in  the 
point  in  issue  in  the  cause,  the  objection  of  improper  par- 
ties cannot  be  maintained.    11  Barb.  (S.  C.  R.)  516. — 
15  id.  376.— Van  Santvoord's  PL  130,  et  seq.—l  Barb. 
Clu59. 

This  exposition  of  the  rules  adopted  by  the  code  in  re- 
gard to  the  joinder  of  parties,  at  once  shows  the  ruling  of 
the  Circuit  Court  to  be  erroneous.  The  plaintiffs,  though 
not  united  in  interest  with  each  other,  claim  one  general 
ri^ht  to  be  relieved  firom  a  nuisance  which  alike  aflfects  all 
of  them.  In  our  opinion  there  was  no  misjoinder  of  parties. 
It  follows  that  the  judgment  must  be  reversed. 

-P<w  Curiam^ — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &;c. 

P.  L.  Spooner  and  A.  Brower^  for  the  appellants. 

J.  Rpman  and  TT.  &  Hohtum^  for  the  appellees. 
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Stater  and  Oth^s  v.  Hill. 

Wbere  a  ptaol  contract  for  the  oonTeyaaoe  of  real  estate  is  ftir  ia  all  its  pacts, 
is  certain,  is  for  a  Talnable  consideration,  does  not  interfere  with  the  lig^ 
of  creditors,  and  is  capable  of  being  performed,  the  Courts  wUl  generallj  de- 
cree a  specific  performance. 

In  this  case  the  purchaser  entered  into  possession  of  real  estate  under  a  paitd 
contract  of  sale,  the  consideration  of  which  was  that  he  should  support  the 
grantor  and  his  wife  for  life.  He  did  so,  and  also  made  yaloable  improTe- 
ments.    Eidd,  that  the  contract  was  taken  out  of  the  statute  of  frauds. 

The  findhig  of  a  Court  upon  issues  of  Act  formed  under  the  old  practice,  but 
tried  under  the  new,  is  treated  bythis  Court  as  if  the  suit  had  been  inslitaled 
under  the  code. 


Wednaday, 
May  96. 


APPEAL  fix>m  the  Shelby  Circuit  Court 
Hanna,  J. — This  was  a  proceeding  commenced  in  1851 
by  the  appellee,  under  the  old  chancery  practice,  by  filing  a 
bill,  to  which  there  was  an  answer  by  a  portion  of  the  de- 
fendants, without  oath,  and  a  default  as  to  others.  The 
issues  were  made  up  under  that  practice.  The  trial  was 
after  our  new  code  of  procedure  was  in  force. 

The  proceeding  was  to  enforce  the  specific  performance 
of  a  parol  agreement  for  the  conveyance  of  land.  The  bill 
alleges  that  about  the  first  of  November^  1847,  one  WilSam 
Jackson  and  the  complainant  made  an  agreement  by  which 
said  Jackson  was  to  convey  to  said  JBRU  the  land  in  contro- 
versy, and  certain  .personal  property  which  said  Jackson 
then  owned;  and  in  consideration  tiiereof  said  Bill  was  to 
take  charge  and  care  of^  maintain  and  furnish,  the  said 
Jackson  and  wife,  who  were  both  then  in  advanced  age  and 
feeble  health,  during  their  lives;  that  in  pursuance  of  said 
contract,  said  Sill  removed  his  family  upon  said  lands,  took 
possession  of  said  property,  and  took  chaj^  and  care  of, 
and  furnished  and  provided  for,  the  said  William  tintil  his 
death,  which  was  within  a  few  days  thereafter,  and  of 
EUzabethj  the  wife  of  said  William^  until  her  death,  which 
was  about  four  years  and  a  half  thereafter;  that  he  caused 
them  to  be  decently  buried  and  paid  their  debts;  that  he 
has  made  valuable  and  lasting  improvements  upon  said 
lands,  to  the  amount  of  five  hundred  dollars;  that  when  he 
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moved  upon  the  land  Jackson  was  sick,  but  promised  as  May  Term, 
sooa  as  his  health  would  permit  he  would  make  a  convey-       J^^^« 
ance  of  said  lands  to  said  Hill;  that  within  a  few  days,  his      Statsr 
health  still  declining,  he  sent  for  a  justice  of  the  peace  to       hill. 
prepare  a  will  by  which  to  devise  said  lands  to  said  Hillj 
but  was  not  able  so  to  do. 

The  heirs  of  said  Jackson  are  made  defendants.  The 
answer  admits  that  Jackson  was  the  owner  of  the  land; 
that  he  and  his  wife  died  about  the  time  stated  in  the  bill; 
that  the  said  Hill  was  living  on  the  said  lands  at  the  time 
tbey  died;  but  denies  that  the  contract  was  ever  made  by 
said  Jackson  as  alleged  in  the  biU.  The  defendants  then 
allege  that  said  Jackson,  in  his  lifetime,  permitted  the  com- 
plainants to  live  on  said  land  as  a  tenant  at  will,  during 
the  pleasure  of  the  said  Jackson,  and  in  no  other  manner 
-whatever;  and  that  said  Jackson  and  Elizabeth,  his  wife, 
fully  paid  said  Hill  for  all  his  care  and  attention  bestowed 
upon  them,  or  either  of  them,  during  their  lives;  and  that 
after  their  death  said  HUl  took  possession  of,  and  used  for 
bis  own  purposes,  the  whole  of  their  personal  estate,  of  the 
value  of  800  dollars,  and  has  received  to  his  own  use  the 
rents  and  profits  of  said  land,  of  the  value  of  130  dollars 
per  year.  They  deny  that  he  made  valuable  improvements. 
The  replication  of  the  said  Hill  denies  that  he  was  upon 
said  land  as  tenant  at  will,  or  that  said  Jackson  ever  paid 
him  anything,  &c  He  denies  that  he  appropriated  to  his 
own  use  the  personal  property  .or  the  rents,  &c. 

The  case  was  tried  by  the  Court.  Finding  for  plaintiff; 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered 
upon  the  finding. 

The  only  point  made  in  the  brief  of  the  appellants,  is 
upon  the  third  error  assigned,  to- wit:  That  the  finding  and 
decree  of  the  Court  is  contrary  to  the  law  and  the  evidence. 

It  is  assumed  that  the  finding  and  judgment  are  contrary 
to  law,  because  specific  performance  of  a  verbal  agreement 
for  the  conveyance  of  land,  cannot  be  decreed  under  any 
circumstances;  and  we  are  referred  to  Lester  v.  Barilett,  2 
Ind.  R.  628,  as  an  authority  for  this  assumption.  The  case 
cited  does  not  sustain  the  appellants.  That  was  a  suit  for 
Vol.  X.— 12 
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May  Term,  the  price  of  land  sold  on  verbal  coniaract.     Nq  part  of  the 
^°^*      consideration  had  been  paid,  nor  had  possession  been  taken 
B»sT      of  the  land. 
Thb  Cuts-      It  is  said  in  Aikinsan  v.  Jackson^  8  Ind*  R.  33,  that  when 
Rjom'^o.  ^^^  contract  is  fair  in  all  its  parts,  is  certain,  is  for  a  valaa* 
ble  consideration,  does  not  interfere  with  the  rights  of  cre- 
ditors, and  is  capable  of  being  performed,  Courts  will  gen- 
erally decree  a  specific  performance. 

^^The  purchaser's  taking  possession  of  the  estate,  and 
making  improvements  on  the  same,  under  a  parol  contract 
of  sale,  have  always  been  considered  a  sufficient  part-per- 
formance to  take  the  case  out  of  the  statute  of  frauds.''  4 
Blackf.  385. 

We  think  the  bill  shows  a  case  entitling  the  complain- 
ant to  relief.  Issues  of  fact  having  been  found  upon  some 
of  the  allegations  of  the  bill,  and  having  been  tried  by  the 
Court  since  the  adoption  of  our  new  practice,  the  same  rule 
prevails  in  regard  to  disturbing  such  finding,  as  if  the  suit 
had  been  instituted  since  that  code  was  put  in  force. 

Upon  looking  into  the  evidence,  we  find  the  facts  and 
circumstances  detailed  to  be  such  as  should  properly  be 
left  to  a  jury,  or  the  Court  sitting  as  a  jury,  to  determine, 
under  the  issues  made;  and,  to  say  the  least  of  them, 
stron^y  tending  to  sustain  the  finding  of  the  Court  We 
cannot,  therefore,  disturb  that  finding. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

(7.  Wright  and  W.  J.  Peaslee^  for  the  appellants. 

ilf.  M.  Ray^  for  the  appeUee. 
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165    esl  Ensey  v.  The  Cleveland  and  St.  Louis  Railroad  Co. 

Wright  t?.  The  Same. 

A  person  is  estopped  to  deny  the  existence  of  a  railroad  corporation,  at  the 
time  he  contracted  with  it  as  sndi. 
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Jf  he  denj  Us  ezittence  at  a  snbaeqaent  time,  he  nuist  show  how  it  ceased  to    May  Tenti, 

exist.  1868. 

Where  a  general  denial  is  pleaded,  special  denials  embraced  by  it  are  demur- " 


Table.  »^" 

Bait  upon  a  sabscriptkni  of  stodc.    The  complaint  set  forth  the  artide  snb-  Xra  Clbtb- 

scribed  to,  alleged  performance  on  the  part  of  the  company,  and  a  subsequent  LAin>,  &o., 

promise  to  pay,  by  defendant.   Answer,  1.  The  general  denial.   2.  Payment.  ^^^'iJt'^Co. 
Held,  that  the  latter  was  new  matter,  not  proyable  under  the  general  denial, 
and  the  panigr^)if  setting  it  up  was  not  demurrable. 

APPEAL  fiom  the  Parke  Circnit  Conrt  Thursday, 

Per  Curiam.— 8mt  by  the  Cleveland  and  SL  Louis  ^"^  ^' 
Railroad  Company^  against  Samuel  T.  Ensey^  upon  a  sub- 
scription of  stock.  The  article  subscribed  to  contained  the 
following  lecitations  and  conditions:  '^We,  the  subacrib- 
eis,  do  hereby  severally  agree  with  the  directors  of  the 
Cleveland  and  St.  Louis  Railroad  Company^  a  corporation 
duly  organized  in  the  state  of  JMHana^  under  an  act  entitled 
^n  act  to  provide  for  the  incorporation  of  railroad  com- 
panies,' approved  May  11, 1852,  to  pay  for  the  number  of 
shares  set  against  our  names  respectively,  of  fifty  ddlars 
each,  subject  to  the  provisions  of  the  act  aforesaid,  and  upon 
the  following  terms  and  conditions,  viz:  L  That  no 
assessment  shall  be  levied  upon  the  shares  which  shall  be 
subscribed,  exceeding  two  dollars  and  fifty  cents  per  share, 
until  ix3k  thousand  shares  shaU  have  been  subscribed,  and 
the  said  corporation  shall  have  been  duly  notified  of  the 
organization  of  a  company  in  the  state  of  OAid,  ready  and 
able  to  proceed  simultaneously  with  the  construction  of  a 
railroad,"  firom  the  eastern  terminus  to  Cleveland^  &c 

There  were  other  provisions  in  the  article,  not  necessary 
to  be  recited  here.  The  paragraphs  in  the  complaint  aver- 
red that  all  conditions  had  been  performed  and  complied 
with  on  the  part  of  the  company,  &c.;  and  one  of  them 
averred  a  subsequent  promise  to  pay  the  installments.  The 
defendant  answered,  denying  each  and  every  allegation  «f 
the  complaint;  and,  also,  in  a  paragraph  averring  that  the 
assessments  of  stock  sued  for  were,  each  and  everyone 
of  them,  illegal  and  void. 

Issues  upon  these  two  paragraphs.  Trial,  and  judgment 
for  the  plaintiff.         ' 


180  CASES  IN  THE  SUPREME  COURT 

Maj  Term,       The  answer  also  contained  ten  paragraphs,  to  which  de- 
18o8,      mnrrers  were  sustained. 


BvBBT  The  ruling  upon  the  demunrers  was  right  as  to  nine  of 

Thb  Clbtx-  the  paragraphs,  but  erroneous  as  to  the  tenth.  A  part  of 
Bjjka'^o  ^^^-  ^^^^  denied  the  existence  of  the  corporation  at  the 
time  of  the  contract  The  defendant  was  estopped  to 
do  this.  TTie  Brookvillej  Sfc*^  Co.,  v.  Mc  CaHy^  et  al^8  led 
R.  392.  A  part  denied  its  existence  at  a  subsequent 
period,  but  failed  to  show  how  it  had  ceased  to  exist 
They  were  bad  for  this  reason*    Ibid. 

The  others  were  special  denials  of  the  performance  of 
the  conditions  precedent,  alleged  in  the  complaint  to  have 
been  performed;  and  hence,  were  all,  in  substance,  em« 
braced  in  the  general  denial  The  tenth  of  these  para* 
graphs — ^the  ninth,  as  numbered  in  the  answer — went  to 
the  whole  complaint,  and  alleged,  generally,  payment  of  the 
entire  demand  sued  for.  It  was,  therefore,  a  complete  an* 
swer  to  the  whole  cause  of  action,  (Latiden  v.  Birtj  4  Ind. 
R.  566;)  and  the  only  question  arising  here  upon  it  is, 
whether  the  matter  of  it — payment — was  provable  under 
the  general  denied.  If  so,  the  defendant  would  be  presumed 
to  have  availed  himself  of  the  defense,  if  it  existed,  on  the 
trial  in  the  Circuit  Court  Elliott  v.  Wrightj  7  Ind.  R. 
374.  If  it  constituted  new  matter,  it  was  necessarily 
pleaded  specially,  and  could  not  have  been  given  in  evi* 
dence  under  the  general  denial. 

That  it  must  be  regarded  as  new  matter,  within  the  rule 
laid  down  in  Mc  Carty  v.  Roberts,  8  Ind.  R.  150,  we  cannot 
doubt 

The  judgment  is  reversed  with  costs.  Cause  remanded, 
6cc. 

jD.  H.  Maxwell  and  E.  A.  Hdnnegan,  for  the  appellant. 

X  P.  Usher,  for  the  appelleee. 
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May  Tom, 

Ball  v.  Armstrong.  ^^^* 

Ball 

If  •  penoQ  in  baflding  obstnict  a  gatter  with  boildiiig-materiAls,  and  thereby  AEMSTBOird. 
cause  water  to  flow  into  the  ceUar  of  another,  he  is  liable  in  damages. 

APPEAL  from  the  THppecanoe  Court  of  Common  Pleas.  Thunduy, 

Per  OuHam.  —  Ball  erected  a  building  in  Lafayette.  ^^ 
During  the  progress  of  its  erection  he  occupied  the  street 
in  front  of  the  building  with  building-materials.  He  also 
obstructed  the  gutter  with  those  materials.  While  the  gut- 
ter was  thus  obstructed  there  came  heavy  rains— freshets, 
and  the  water,  instead  of  passing  off  in  the  gutter,  was  back- 
ed upon  the  lot,  and  flowed  over  into  Armstrang^&  cellar, 
on  the  adjoing  lot,  causing  injury  thereto,  and  to  the  arti- 
cles stored  therein.  Armstrong  sued  for  damages  and  re- 
covered 40  dollars. 

Several  objections  are  raised,  of  an  unimportant  char- 
acter. 

The  merits  of  the  case  are  in  a  nut*shell,  as  appears  by 
the  evidence.  BcM  had  no  right  to  obstruct  the  gutter.  He 
did  obstruct  the  gutter.  That  obstruction  caused  the  wa* 
ter  to  flow  into  Armstrong's  cellar.  The  overflow  damaged 
him.    BM  was  liable  for  that  damage. 

The  amount  awarded  is  not  excessive. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

O.  &  Orthy  O.  H.  Brackett  and  J.  A.  Stein^  for  the  ap- 
pellant (1). 

&  A.  Huff  J  Z.  Baird  and  J.  M.  La  Rue^  for  the  appellee. 

(1 )  Counsel  for  the  appellant  made  the  following  points : 
1.  In  a  popnlons  citj,  the  right  which  the  owner  of  a  lot  has  to  improve  it, 
may,  and  nsoillj  does,  result  in  more  or  less  damage  to  his  neighbors;  bat 
he  is  not  liable  for  consequential  damages  where  he  exercises  proper  care 
•nd  skill.  BadcUff*»  executors  t.  The  Mayor  of  Brookh/n,  4  Comst.  800,  et  mq. 
See,  also,  Euing  t.  The  Bank  of  the  U,  S.,  11  Wheat.  59;  CaldweU  t.  The  U. 
5.,  S  How.  866. 

S.  Among  the  reasons  upon  which  the  defendant's  motion  for  a  new  trial  was 
grounded  was,  the  misconduct  of  one  of  the  jurors  in  taking  advantage  of  an 
adjournment  of  the  Court  to  inform  himself  reUtiTe  to  a  fiict  in  the  case.  See 
BtuUno  T.  The  SUxU,  8  Blackf.  114;  Cowen's  Treat.  899,  900.    He  had  also, 
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May  Term,    at  a  prerloiiB  trial  inTol^liig  the  same  qnetdon  at  ismie  in  lids,  and  against  the 
1858.       unto  parties,  expressed  an  opinion  adyerse  to  the  defendant.    Be  had  not  been 
"  sworn  on  his  rotre  dire,  but'  defendant's  peremptory  challenges  had  not  been 
exhausted  at  his  calling.    The  People  y.  Vermtlyea,  7  Cow.  122. — 1  Grah.  & 


Shaw 


y. 


Hamiltok.    Wat  New  Trials,  129,  and  cases  cited. 


The  Evansville  and  Crawfordsvillb  Railroad  Com- 
pany v.  Kargus. 


Hoy  27. 


APPEAL  from  the  Gibson  Circuit  Court. 

Per  Ouriam. — This  was  an  action  against  the  company, 
commenced  before  a  justice  of  the  peace,  for  killing  the 
horse  of  Kargus.  Damages  laid  at  110  dollars.  Judgment 
for  110  dollars.  Appeal  to  the  Circuit  Court.  Finding 
for  the  plaintiff  110  dollars.  Judgment  for  double  the 
amount,  220  dollars,  &c.,  under  the  act  of  March  1, 1853. 

This  judgment  is  erroneous.  Madison^  4*^.,  Go.  v.  White" 
neck^  8  Ind.  R.  217. 

The  justice  of  the  peace  had  no  jurisdiction  of  the  case, 
because  the  sum  demanded  was  over  one  hundred  dollars. 
8  iA  237. 

The  judgment  is  reversed  with  costs.  Cause  remanded 
with  instructions  to  dismiss  it. 

C.  Bakery  for  the  appellants. 

J.  J.  Chandler  and  J.  J.  Harlan^  for  the  appellee. 


••* » 


Shaw  v.  Hamilton. 


Ma^  27. 


APPEAL  from  the  Randolph  Circuit  Court 

Per  Ouriam. —  This  was  an  action  by  Hamilton  against 

£^i^  and  others,  to  recover  certain  real  estate.     There  'wras 

judgment  in  favor  of  the  plaintiff 
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NxiLSoir. 


the  progreBB  of  the  caiue,  and  before  the  trial  May  Ten»» 
commenced,  a  motion  was  made  for  ja  change  of  venue,      ^"^* 
founded  upon  the  affidavit  of  Shaw^  alleging  tiiat  the  plain- 
tiff had  an  undue  influence  over  the  citizens  of  said  county^ 
and  that  an  odium  attached  to  said  defendant,  on  account 
of  local  prejudice,  ^.    The  motion  was  overruled. 

The  venue  should  have  been  changed*  7  Ind.  B.  110. 
The  affidavit  was  sufficient    2  K  S.  p.  74. 

The  judgment  is  reversed  with  costs.  Cause  remanded 
with  instructions  to  set  aside  the  judgment,  grant  a  new 
trial,  and  a  change  of  venue. 

J.  Smithy  for  the  appellant 


Lagow  and  Others  t;.  Neilson. 

Cntes  of  ddDwrar  dmrfgnatii^  the  alleged  defects  in  the  ptoadjog  to  vhich 
they  relate,  with  a  Bofficient  degree  of  certainty,  are  good,  though  not  as- 
signed  in  any  approyed  form. 

An  amendment  to  a  complaint  generally  has  relation  to  the  time  the  complaint 
was  filed;  Wt  this  ia  not  so  when  the  amendment  sets  mp  a  title  not  pre- 
Tionsly  asserted,  inroMng  a  question  npon  4he  statute  of  Umitalions.  Aa 
to  new  parties  brought  in  by  amendment  in  snch  case,  the  statnte  continues 
to  run  until  the  amendment  is  made. 

An  answer  setting  up  an  estoppel  by  deed  as  to  certain  plaintiffs,  and  denying 
the  right  of  certain  others,  tenants  in  common  with  them,  to  join  in  the  ao* 
tion,  because  of  such  estoppel,  but  not  alleging  that  they  were  parties  to  the 
deed,  is  bad  on  demurrer. 

By  our  statute  of  limitations  (2  R.  8.  p.  77,  {216),  the  time  during  which  a 
defendant  is  a  non-resident,  &c.,  is  not  to  be  computed  in  any  of  the  periods 
of  limitation  fixed  by  statute,  in  either  real  or  personal  actions;  but  the  con- 
dnding  part  of  that  section  should  not  be  so  construed  as  to  allow  the  law 
of  limitation  of  another  state  to  be  used  here  in  actions  for  the  realty. 

In  deciding  a  reserved  case,  the  Supreme  Court  cannot  look  beyond  the  ques- 
tions of  law  reserred  in  the  Court  below. 


@ 


id"  18ft 
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APPEAL  from  the  JShox  Circuit  Court.  Ihtndaif, 

Davison,  J.-^--Tbis  was  an  action  of  disseizin,  commenced    ^ 

in  November,  1843,  by  Wilson  Lagxno  against  Hall  NeiUon, 

for  a  tract  of  land  in  Ktiox  county. 
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May  Tenn,  During  certain  proceedings  in  enror,  the  original  plaintiff 
^^^'  died,  and  his  heirs,  (Jla/rk  A,  David  SL  and  EHzabetk  La* 
Laoow      gow^  were  made  plaintifis  in  his  stead.     After  this,  on  the 

Neilsov.  25th  of  November  J 1855,  Peter  A.  Springman  and  Eliza  M. 
ShaWj  who  claimed  as  tenants  in  common  with  the  heirs 
of  Wilson  Lagow^  were,  by  order  of  the  Court,  made  new 
parties;  and  thereupon  they,  the  said  heirs,  with  the  said 
Spririgman  and  £%a«;,  filed  an  amended  complaint.  At 
the  December  term,  1856,  the  defendant  answered,  1.  By  a 
special  denial.  2.  By  a  general  deniaL  3.  That  the  cause 
of  action  did  not  accrue  to  the  plaintifis  within  twenty 
years  next  preceding  the  institution  of  this  suit.  4.  That 
the  defendant  has  been  in  the  peaceable,  adverse  posses- 
sion more  than  twenty  years  next  before  this  action  was 
brought.  '  5.  That  as  to  Eliza  M.  ShaWy  the  cause  of  ac^ 
tion  did  not  accrue  within  twenty  years  next  before  the 
commencement  of  this  suit,  by  the  filing  of  the  amended 
complaint  herein;  nor  did  she  commence  the  suit  within 
two  years  after  the  death  of  Henry  M.  Shaw^  her  husband. 
6.  That  Shaw  and  ^mngman  are  not  entitled  to  prosecute 
jointly  with  the  heirs  of  Wilson  LagoWj  the  original  plain- 
tifi*,  because  the  said  Wilsonj  with  others,  by  deed  of  gene- 
ral warranty  dated  September  the  19th,  1821,  and  duly  re- 
corded, &c,  conveyed  the  land  for  which  this  suit  is  brought 
to  the  State  Bank  of  Indiana^  under  which  the  defendant 
claims  title;  and  the  defendant  having  filed  said  deed  with 
his  answer  herein,  and  made  the  same  a  part  thereof,  avers 
that  the  heirs  of  Wilson  Lagow  are  estopped  from  denying 
that  deed,  and  the  covenants  and  recitals  therein  contained; 
and  that  the  pretended  titles  of  Shaw  and  Springmaa^^oxM 
conflict  with  the  deed  to  the  bank,  and  impair  the  -wmranty, 
&c.  7.  That  Peter  A.  Springman  departed  this  life  before 
the  commencement  of  this  suit. 

Plaintifis  replied  to  the  third,  fourth  and  seventh  para- 
graphs, and  demurred  to  the  fifth  and  sixth;  but  their  de- 
murrers were  overruled.  To  the  reply  to  the  fourth  para- 
graph, there  was  a  demurrer  sustained.  Issues  of  fact  were 
ultimately  made  upon  all  the  defences;  and  the  Court  hav- 
ing tried  the  cause,  gave  judgment  for  the  defendant. 
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The  record  states  that  this  appeal  was  taken  from  the  ^^  Term, 
decision  of  the  Circuit  Court  upon  questions  of  law  which       ^^^* 
were  reserved,  and  which  relate  to  the  pleadings  in  the      Laoow 
cause.    These  questions  wiU  be  noticed  in  the  order  in     Nbiuok. 
which  they  appear  in  the  transcript. 

The  causes  of  demurrer  to  the  fifth  and  sixth  peuragraphs 
of  the  answer  are  thus  stated:  ^'Plaintiffs  demur  to  the 
fifth  paragraph,  1.  Because,  they  say,  it  is  not  materied 
when  said  amendment  was  filed;  and  3.  Because  the  plea 
of  the  statute  of  limitations  relates  to  the  commencement 
of  the  suit,  and  not  to  the  filing  of  the  amendment.  And 
as  to  the  sixth  paragraph,  the  said  Shaw  and  Springman, 
having  inspected  the  deed,  &c.,  demur  and  say  that  neither 
of  them,  nor  those  under  whom  they  claim,  are  a  party  or 
parties  to  said  deed,  or  bound  by  the  covenants  therein. 

The  appellee  contends  that  the  causes  assigned  are  not 
within  the  statute,  and  the  demuners,  for  that  reason,  were 
correctly- overruled.  We  think  differently.  The  assign- 
ments, it  is  true,  are  not  in  any  approved  form;  still  they 
designate  vnih  a  sufficient  degree  of  certainty  the  alleged 
defects  in  the  pleadings  to  which  they  relate.  We  are  re- 
fenred  to  Lane  v.  The  Siat€y  7  Ind.  R.  427,  but  that  case  is 
not  in  point.  There,  the  demurrer  was  held  defective  be- 
cause it  was  general,  and  addressed  to  three  paragraphs 
collectively,  without  any  particular  specification  as  to  the 
defects  of  either. 

The  next  inquiry  is,  whether  the  statute  of  limitations, 
set  up  in  the  fifth  paragraph,  is  an  available  bar  to  the  ac- 
tion, as  against  Eliza  M,  Shaw*  Oenerally  speaking,  an 
amendment  to  a  complaint  has  relation  to  the  time  the 
complaint  was  filed;  but  this  never  occurs  when  such 
amendment  sets  up  a  title  not  previously  asserted,  and 
which  involves  the  question  of  the  statute  of  limitations. 
MiUer  V.  MelnHre,  1  McLean,' 85.— &me  Case^  6  Pet.  62. 
Here,  the  new  parties  introduced  by  the  amendment  are 
alleged  to  be  tenants  in  common  with  the  original  plain- 
tiib.  Consequently,  they  do  set  up  a  title  not  before  as- 
serted; because,  in  the  language  of  the  books,  ^^enants  in 
common  are  such  as  hold  by  several  and  distinct  titles, 


186  CASES  IN  THE  SUPREME  COURT 

Umj  Term,  but  by  unity  of  poBsession."  1  Bouv.  Law  Die  574.  We 
^^^  are  of  opinion  that  aa  to  the  new  parties,  the  statute  con- 
Jjkoow  tinued  to  run  until  the  amendment  was  made. 
Nbilbov.  The  sixth  paragraph  assumes  that,  as  the  heirs  of  Wils<m 
Lagou)  are  estopped  by  his  deed  to  the  bank,  Skaw  and 
Springfttan  were  not  entitled  to  join  in  the  action.  This 
conclusion  seems  to  be  incorrect  By  such  estoppel,  their 
right  of  action  could  not  be  affected;  because  the  code,  in 
reference  to  actions  for  the  recovery  of  real  estate,  expressly 
says  that  ^'one  or  more  of  the  plaintiffs  may  recover  the 
premises,  or  any  part  thereof,  or  any  interest  therein,  or 
damages,  according  to  the  rights  of  the  parties."  2  R.  8. 
p.  167,  §  600.  Their  demuirer  to  this  defense  should  have 
been  sustained;  because  it  fails  to  aver  that  they,  or  those 
under  whom  they  claim,  are  jfturties  to  the  deed.  Without 
such  averment,  that  deed  cannot,  as  to  them,  be  held  an 
estoppeL 

The  reply  to  the  third  paragraph  of  the  answer  is  as  fol- 
lows: ^Plaintiffs  say  that  for  twenty  years  next  before  the 
commencement  of  this  suit,  NeiUon^  the  defendant,  was  a 
non-resident  of  this  state.''  To  this  reply  the  Court  sus- 
tained a  demurrer.  And  the  question  to  settle  is,  does  the 
reply  avoid  the  defense  of  the  statute  of  limitations? 

Section  216  of  that  statute,  declares  that  ^Hhe  time  dur- 
ing which  the  defendant  is  a  non-resident  of  the  state,  or 
absent  on  public  business,  shall  not  be  computed  in  any  of 
the  periods  of  limitation.  But  when  the  cause  has  been 
fully  barred  by  the  laws  of  the  place  where  the  defendant 
has  resided,  such  bar  shall  be  the  same  defense  here,  as 
though  it  had  arisen  within  this  state."    2  R.  S.  p.  77. 

It  is  insisted  that  this  section  was  intended  to  apply  to 
personal  actions,  and  not  to  those  instituted  for  the  recov- 
ery of  real  property.  We  are  not  inclined  to  adopt  that 
construction.  As  contended,  the  concluding  branch  of  the 
section  should  not  be  so  construed  as  to  allow  the  law  of 
limitation  of  a  sister  state  to  be  used  here  in  regard  to  ac- 
tions for  the  realty;  and  it  may  be  that,  for  the  recovery  of 
real  estate,  a  party  is  never  prevented  from  bringing  his 
suit,  by  the  non-residency  of  any  claimant  or  owner;  still 
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these  conclusions,  not  being  inconstant  with  the  very  ex-  May  Tenn, 
plidt  language  used  in  the  first  branch  of  the  enactment,       ^o^* 
cannot  be  allowed  to  control  it.     The  phrase  '^  shall  not  be  TabNbwAi.- 
computed  in  any  of  the  periods  of  limitation,"  evidently  re«  Railb'd  Co. 
fars  to  all  the  periods  of  limitation  definitely  fixed  by  the     j^^^. 
statute:  hence,  there  seems  to  be  no  room  left  for  construc- 
tion.   The  demurrer  yras  not  well  taken. 

The  appellee  insists  that  the  judgment  should  be  affirmed, 
though  some  of  the  demurrers  were  incorrectly  decided; 
that  the  merits  of  the  whole  case  were  passed  on  by  the 
Ck>urt  sitting  as  a  jury,  and  its  finding  should,  therefore,  be 
allowed  to  stand.  The  answer  to  this  is,  that  the  cause  is 
before  us  as  a  reserved  case,  and  we  are  not  allowed  to  look 
beyond  the  questions  of  law  reserved  in  the  Circuit  Court. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

S,  Judak^  for  the  appellants. 

A.  P.  Havefj  A.  T.  Ellis  and  N.  Usher j  for  the  appellee. 


*  •♦  • » 


The  New  Albany  and  Salem  Railroad  Company  v. 

Fields. 

A  stipiiliktioii  in  an  agreement  to  subscribe  for  shares  in  the  capital  stock  of  a 
eorporation  to  the  effect  that  the  installments,  when  collected,  are  to  be  ap- 
plied in  a  certain  way,  constitutes  na  condition  to  Aeir  payment  The  stock 
itself,  is  the  onljr  consideration  of  the  agieement,  and  the  sabscription  is 
absolute. 

In  a  suit  upon  such  lu  agreement,  an  answer  setting  up  a  contemporaneous 
▼eiiMd  agreement  varying  it8*terms,  is  bad  on  demurrer. 

Though  a  conditional  subscription  may  be  admitted,  yet  private  arrangements, 
not  expressed  in  the  subscription,  between  an  agent  of  a  company  and  a  sub- 
scriber, by  which  he  is  to  have  peculiar  privileges  not  extended  to  other 
sobscribers,  or  by  which  his  subscription  is  not  to  be  collected, — being  made 
tD  induce  others  to  subscribe, — are  regarded  as  frandulent  on  other  sub- 
scribers, and  are  no  defense  to  a  suit  for  the  amount  subscribed. 

A  paity  is  presumed  to  know  the  contents  of  an  instrument  which  he  signs, 
and  has,  therefore,  no  right  to  rely  upon  the  statements  of  the  other  party  as 
to  its  legal  effect. 
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May  Term,       APPEAL  from  the  Morgan  Court  of  Common  Heas, 
^^*^*  Davison,  X — This  was  an  action  by  the  raUroad  com- 

TiisNswAl-  pany  against  Fields^  upon, an  agreement  in  writing.     The 
Baile'd  Co.  agreement  is  as  follows: 

^'  "  We,  the  subscribers,  agree  to  take  the  number  of  shares, 


FiXLDS. 
Maif  27. 


of  50  dollars  each,  annexed  to  our  names,  in  the  capital  stock 
of  the  New  Albany  and  Sakm  Railroad  Company^  for  the 
purpose  of  extending  said  road  from  Oosport  to  huUanap- 
olis^  by  the  river  route,  through  MooresviUe,  and  pay  for 
the  same  in  installments  of  three  dollars  and  33  and  one- 
third  cents  per  share  every  two  months — ^the  first  install- 
ment to  be  due  and  payable  on  the  first  of  September, 
1851,  and  a  similar  installment  every  two  months,  until 
the  whole  is  paid.    Bockingham,  May  the  3d,  1851. 


Snbscribers'  Karnes. 

Henry  Fields. 


Amount. 

50  dollars. 


Knmber  of  Shares. 

One. 

The  complaint  avers  that  fifteen  installments  of  the 
amount  subscribed,  making  the  aggregate  sum  of  50  dol- 
lars, are  due  and  unpaid,  &c.,  wherefore,  &c. 

The  defendant's  answer  contains  six  paragraphs.  Upon 
each  of  them,  an  issue  of  fact  is  taken;  but  as  the  evidence 
stated  in  the  record  applies  mainly  to  the  first  and  second, 
they  alone  will  be  noticed. 

The  first  paragraph  alleges  that  the  plaintiffs  had  agreed 
to  extend  the  New  Albany  and  Salem  Railroad  from  Gos^ 
port  to  Indianapolis^  by  the  river  route,  through  Mooresville, 
upon  the  condition  that  the  citizens  on  the  route  would  sub- 
scribe 100,000  dollars  in  the  capital  stock  of  the  company, 
for  the  purpose  aforesaid;  and  that  when  the  contract  sued 
on  was  executed,  it  was  agreed  that  the  same  was  not  to 
bind  the  defendant,  until  he  signed  his  name  to  the  stock- 
books  of  the  company;  and  further,  that  the  agreement 
was  not  to  be  delivered  to  the  plaintiffs,  or  be  obligatory 
on  the  defendant,  until  the  100,000  dollars  was  subscribed. 
It  is  averred  that  the  defendant  has  not  signed  his  name  to 
said  stock-books,  nor  has  the  above  amount  been  sub- 
scribed; but  that  the  agreement  w^s,  without  his  consent, 
delivered  to  the  plaintiffs,  &c. 

Second.    At  the  time  of  the  execution  of  the  agreement, 
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one  James  MaiiketDSj  an  agent  of  the  plaintiffs,  represented   ^^7  Tena, 
to  the  defendant  that  there  wonid  be  a  railroad  meeting  at       ^^^' 
the  town  of  Eockinghamj  on  the  dth  of  May^  1851;  that  ThbKbwAet 
James  Brooks^  the  president  of  the  company,  would  be  Bailr'd  Co. 
present,  and  wanted  all  who  intended  to  subscribe  for  stock      pj^,),. 
fox  the  purpose  of  extending  the  road,  &c.,  to  attend  the 
meeting,  where  books,  would  be  opened  for  such  subscrip- 
tion.   That  MatOiews  further  represented  that  he  wanted  the 
defendant's  name  to  the  agreement,  because  it  wo^ild  in- 
duce others  to  subscribe,  and  if  he  would  sign,  his  signature 
would  not  be  binding,  unless  he  attended  said  meeting  and 
signed  his  name  to  the  stock-books  of  the  company;  and 
that  the  defendant,  relying   upon    said    representations, 
which  were  false  and  fraudulent,  and  believing  them  to  be 
true,  did  sign  the  agreement;  but  he  avers  that  he  did  not 
attend  the  meeting,  nor  did  he  sign  his  name  to  the  stock- 
books  of  the  company,  &c. 

To  these  paragraphs,  the  plaintiffs  demurred;  but  their 
demurrers  were  overruled.  The  Court  tried  the  issues,  and 
found  for  the  defendant;  and  having  refused  a  new  trial, 
rendered  judgment,  &c. 

Do  the  facts  stated  in  the  defenses  which  we  have  no- 
ticed, bar  the  action?  The  solution  of  this  inquiry  decides 
the  case. 

It  must  be  conceded  that  the  purpose  to  which  the  in- 
stallments, when  collected,  were  to  be  applied,  constitutes 
no  condition  to  their  payment  The  entire  consideration 
for  the  defendant's  promise,  was  one  share  of  the  capital 
stock  in  the  company;  and  it  must  be  intended  that  he 
became  a  stockholder  to  that  amount  Hence,  the  sub- 
scription before  us,  so  far  as  it  stipulates  to  pay,  is  absolute 
on  its  &ce.  The  New  Albany^  Sfc*^  Railroad  Co.  v.  Pich- 
enSy  5  Ind.  R.  247.  And  as  the  first  defense  sets  up  a 
contemporaneous  verbal  agreement  varying  the  terms  of 
the  instrument  in  suit,  we  think  the  demurrer,  as  to  that 
defense,  should  have  been  sustained.  Indeed,  this  Court, 
upon  a  statement  of  facts  in  substance  the  same  as  those 
alleged  in  the  defense,  has  often  decided  the  point  under 
consideration.    1  Blackf.  191,  note.--5  id.  272.-7  id.  132. 
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Ma^  Tern,  Nor  is  the  seoond  defense  at  all  available.  A  late  writer 
^°^*  on  railroad  law,  says:  ^'Notwithstanding  conditional  sub- 
TasNawAxr  scriptions  may  be  admitted,  yet  private  anrangements,  not 
Rails'd  Co.  expressed  in  the  subscription,  between  the  agent  of  the 
FiBLDB.  company  and  a  subscriber,  by  which  he  is  to  have  peculiar 
privileges  not  extended  to  other  subscribers,  or  by  which 
his  subscription  is  not  to  be  collected,  being  made  to 
induce  others  to  subscribe,  are  regarded  as  fraudulent  on 
other  subscribers,  and  not  a  defense  to  a  suit  for  the  amount 
subscribed"  Pierce  on  Am.  Railroad  Law,  73,  74.  This 
exposition,  it  seems  to  us,  is  sirictly  correct,  and  when  ap- 
plied to  the  case  at  bar,  is  decisive.  The  representations 
set  up  in  the  defense,  as  relied  on  by  the  defendant,  are 
obviously  nothing  more  than  private  arrangements  between 
him  and  the  company's  agent. 

But  there  is  still  another  reason  why  the  attempted 
defense  should  not  be  allowed  to  defeat  the  action.  A 
party  is  presumed  to  know  the  contents  of  the  instrument 
which  he  signs,  and  has,  therefore,  no  right  to  rely  upon 
the  statements  of  the  other  party  as  to  its  legal  effect 
Russell  V.  Branhamj  8  Blackf  277. — Siarr  v.  Bennett^  5 
HiU,  303.— Clem  v.  Newcastle^  SfC,  Railroad  CJo.y  9  Ind.  R. 
488.  In  this  instance,  the  agreement  is  very  explicit.  It 
binds  the  defendant,  unconditionally,  to  pay  each  install- 
ment at  a  stated  period.  Hence,  the  verbal  statement  of 
the  agent,  that  the  defendant's  signature  would  not  be 
binding  unless  he  attended  the  meeting  and  signed  his 
name  to  the  stock-books,  must  be  held  a  mere  representa- 
tion, as  to  the  legal  effect  of  the  subscription;  and  though 
false,  it  could  not  deceive  the  defendant,  because  the 
agreement  to  which  he  then  subscribed  his  name  binds  him 
absolutely  to  pay  the  installments.  The  judgment  should 
be  reversed. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  JR.  Harrison  and  J.  W.  Gordon^  for  the  appellants. 
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Dearmond  and  Others  v*  Dsarmond. 

It  teems  that  the  hnsband  of  «  sister  of  a  decedent  leaving  issae,  is  not  a  com- 
petent jaror  in  a  suit  brought  bj  the  widow. 

In  a  snit  to  cancel  a  deed  and  for  the  recoyerj  of  real  estate  and  damages  for 
detaining  it,  one  of  the  defendants,  before  tlie  oommencement  of  tiie  trial, 
made  oath  that  he  had  released  his  interest  to  his  co-defendants,  filing  a  qnit 
daim  deed  as  eyidence  of  the  fact,  and  mored  that  his  name  be  stricken  from 
the  list  of  defendants.  The  Court  OTermled  the  motion.  Held,  that  this 
was  not  error.      • 

On  the  tiia],  hia  co-defendants,  upon  the  same  ground,  offered  him  as  a  wit- 
ness, but  the  Court  excluded  him.    Held,  tiiat  this  was  not  error. 

It  was  alleged  in  tiie  complaint  in  this  case,  that  the  deed  sought  to  be  canceled 
was  secretly  made  by  the  husband  previous  to  his  maniage  with  the  plain- 
tiff; and  it  was  claimed  that  its  execution  was  a  firand  upon  her  marital 
rights.  The  deibndants  offered  a  witness  to  prove  that  a  short  time  after  the 
date  of  the  deed  the  plaintiff  was  receiving  witnesses'  addresses  as  a  suitor, 
and  was  under  a  promise  of  marriage  with  him.  The  Court  refoscd  the  tes- 
timony as  irrelevant.    Held,  that  this  was  enor. 

The  principle  of  the  common  law,  by  which  the  husband  was  entitled  to  re- 
ceive the  property  of  the  wifb  to  aid  him  in  paying  her  debts  contracted  be- 
fore coverture  and  in  supporting  her  during  its  existence,  does  not  apply  in 
a  case  by  the  wife  against  the  husband. 

Qeneially,  tlie  owner  of  property  has  a  right  to  dispose  of  it  to  whom  he ' 
pleases;  but  the  ii|^t  must  be  exercised  without  fi»ud. 

Thus,  if  a  man  or  woman  represent  to  the  other,  as  an  inducement  to  marriage, 
that  he  or  she  is  the  owner  of  certain  property,  and  the  marriage,  in  part  upon 
sudi  consideration,  should  be  consummated,  a  secret  voluntary  conveyance 
of  snch  property  before  the  marriage,  by  one  of  the  parties,  would,  it  seems, 
bo  a  fraud  upon  the  other. 

But  evidence  diat  the  property  was  conveyed  before  the  parties  contemplated 
maniage,  would  tend  to  repel  the  inference  of  fraud. 

What  coastittttes  the  delivery  of  a  deed  is  much  a  question  for  the  jury  in  each 
case.  A  deed  may  be  delivered  by  words  without  actions;  or  by  actions 
without  words;  or  without  being  actually  handed  over.  Once  delivered,  its 
detention  by  the  grantor  subsequently,  does  not  divest  the  title  of  the  gran- 
tee. But  it  seems,  tiiat,  to  be  delivered,  the  deed  must  pass  under  the  power 
of  the  grantee,  or  some  person  for  Us  use,  with  the  consent  of  tlie  grantor. 
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APPEAL  from  the  Fayette  Circuit  Court.  Tkm-sday, 

Perkins,  J^ — Complaint  to  obtain  the  cenoellation  of  a  ^  ^' 
deed,  and  to  recover  real  estate. 

The  complaint  states  that  the  plaintiff,  Matilda  Dear^ 
vumdj  was,  on  the  18th  of  November^  1852,  the  widow  of 
a  former  husband,  then  deceased,  and  the  mother  of  then 
living  children,  begotten  by  said  deceased  husband;  that 
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May  Term.  WUUam  L.  Dearmond  was  then  a  widower,  the  father  of 
■^"^^'  living  children  begotten  upon  the  body  of  a  fonner  wife, 
I>EARMOKD  then  deceased ;  that  on  said  day,  the  said  Matilda  and  the 
Dearjcokd.  said  William  L.  intermanried;  that  they  lived  together,  as 
husband  and  wife,  till  the  18th  December y  1853,  when  said 
William  L,  suddenly  died,  leaving  the  said  Matilda  preg- 
nant with  a  child  which  was  afterwards  born  alive,  and 
named  William  JR.  L.  Dearmond;  that  before  the  intermar- 
riage of  the  said  Matilda  and  the  said  William  L^  the  lat* 
ter  secretly  signed  and  acknowledged  a  deed  of  his  real 
estate  to  his  son,  William  Dearmond^  but  kept  the  same  in 
his  possession  till  his  death,  after  which,  the  said  William^ 
by  stealth,  obtained  possession  of  it,  &c.  She  claims  that 
the  deed  was  a  fraud  upon  her  marital  rights.  The  com- 
plaint was  filed  against  all  the  children  and  heirs  of  her 
deceased  husband  by  the  first  wife. 

Answer  in  general  denial. 

Trial  by  jury.    Judgment  for  the  plaintiff. 

One  of  the  errors  assigned  is  the  overruling  of  a  chal- 
lenge for  cause  to  a  juror. 

Rice  Robinson,  on  examination,  stated  that  the  plaintiff's 
first  husband  was  a  brother  of  his  wife;  that  his,  and  the 
plaintiff's  children  by  that  husband,  were  first  cousins. 

It  would  seem,  from  the  case  of  TruUinger  v.  Webby  3 
Ind.  R.  198,  that  the  challenge  to  the  juror  should  have  been 
sustained.  Had  this  plaintiff  instituted  a  suit  for  any  cause 
while  her  husband  was  living,  Robinson  would  certainly 
have  been  an  incompetent  juror  in  such  suit;  and,  as  issue 
was  left  surviving  by  that  husband,  it  would  seem  that  the 
incompetency  continued  to  exist.     2  R.  S.  p.  340. 

Before  the  commencement  of  the  trial,  William  Dear'- 
mond,  one  of  the  defendants,  made  oath  that  he  had  no  in- 
terest in  the  suit;  that  he  had  released  all  his  right  and  title 
in  the  subject-matter  in  controversy  to  his  co-defendants, 
and  filed  a  quit  claim  deed  to  them,  as  evidence  of  the  fact, 
which  deed  was  executed  June  25, 1855.  He  moved  that 
his  name  be  stricken  from  the  list  of  defendants.  The 
•Court  overruled  the  motion. 
'  Where  there  are  several  defendants  in  an  action  of  tort, 
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the  Court,  at  any  time,  when  it  fully  appears  by  the  cvi-  May  Term, 
dence  that  one  or  more  of  said  defendants  cannot  have  a       1858. 


judgment  rendered  against  them,  will  order  them  dis-  Bbabmokb 
charged.  So,  the  Court  may,  by  statute,  at  any  stage  of  Dbabmohd. 
all  civil  suits,  permit  the  names  of  improper  or  unnecessary 
parties  to  be  stricken  out.  2  R.  S.  p.  48,  §  99.  But,  in 
this  case,  as  the  plaintiff  was  suing  not  only  for  the  land, 
but  also  for  damages  for  its  detention,  perhaps  this  defend- 
ant might  be  liable  in  respect  to  such  as  might  have  accru- 
ed before  he  released;  and,  if  so,  the  Court  did  right  in 
refusing  to  permit  his  name  to  be  stricken  out.  The  Court 
had  a  discretion  on  ihis  point. 

On  the  trial,  his  co-defendants,  upon  the  same  ground 
that  said  WilUam  had  moved  that  his  name  be  stricken 
from  the  list  of  defendants,  viz.,  want  of  interest  in  the 
snit^  offered  him  as  a  witness  in  their  behalf  to  prove  that 
their  father  made  the  deed  sought  by  the  plaintiff  to  be  set 
aside,  or  the  contract  for  it,  long  before  he  contemplated 
maniage  with  the  plaintiff;  that  he  made  it  for  a  valuable 
consideration,  and  in  good  faith,  and  actually  delivered  it. 
The  Court  refused  to  hear  him  testify. 

The  facts  proposed  to  be  proved  by  the  witness  were 
pertinent  to  the  t»8e,  and  might  have  had  a  material  bear- 
ing upon  it,  as  may  be  seen  in  what  will  be  subsequently 
said;  yet,  as  he  was  a  party  to  the  record,  and,  as  we  have 
seen,  might  be  subjected  to  a  joint  judgment,  as  to  part  of 
the  subject-matter  of  the  suit,  we  cannot  say  he  was  erro- 
ously  excluded  as  a  witness.  Wood  v.  Cohen^  6  Ind.  R. 
455. 

The  defendants  offered  to  prove  by  one  Beaver  that  up 
to,  and  for  a  short  time  after,  the  date  of  the  deed  claimed 
by  the  plaintiff  as  fraudulent,  the  plaintiff  was  receiving 
hiB,  Beavef^Sj  addresses  as  a  suitor,  and  was  under  promise 
of  marriage  with  him.  The  Court  refiised  the  testimony 
as  irrelevant.     We  think  the  Court  erred  in  the  refusal. 

The  questions  arising  in  this  case  for  trial  were  two — 

1.  Was  the  deed  in  question  delivered  to  the  grantee? 

2.  Was  it  fraudulent  as  to  the  plaintiff  in  this  suit? 
Vol.  X.— 13 
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U^r  Term,   himself,  200  doUan  to  the  plaintiff,  100  doUaiB  to  said 

^Q^Q'      EKzabetk  Mahen^  and  60  dollars  to  one  Euphemia  Mahen; 

Bbbsb      that  said  plaintiff,  her  hasband,  assented  to  the  disposition; 

CocHSAir.    that  said  Elizabeth  accepted  the  notes  upon  the  conditions 

specified;  that  about  two  days  thereafter,  said  Mary  de- 

parted  this  life,  but  that  said  Elizabeth  failed  to  fulfill  her 

trust,  and  surrendered  the  notes  to  the  plaintiff,  late  said 

Mary's  husband. 

Reply  in  denial. 

Trial.    Judgment  for  the  plaintiff 

The  evidence  is  upon  the  record.  .  It  shows  the  delivery 
of  the  notes  to  Elizabeth^  the  death  of  Mary^  and  the  sub- 
sequent surrender  of  the  notes  to  the  plaintiff  It  does  not 
show  when  the  parties  were  married,  when,  or  from  what 
source,  the  moneys  for  which  the  notes  were  given,  came 
to  the  payee  thereof,  Mary^  nor  the  relationship,  except  as 
to  the  plaintiff,  of  those  to  whom  the  proceeds  were  to  be 
distributed,  though  the  notes  appear  to  have  been  her  sepa- 
rate property.  As  to  the  consent  of  the  plaintifi^  husband 
of  Maryy  to  the  arrangement,  we  cannot^  in  view  of  the 
finding  of  the  jury,  regard  it  as  having  been  given,  though 
it  appears  that,  owing  to  her  dying  state,  he  declined  to 
disturb  her,  saying  to  her  not  to  mind  about  him,  he  could 
get  along  some  how,  to  die  in  peace. 

We  shall  WBive  the  question  whether,  conceding  the 
power  in  the  donor,  the  facts  show  that  a  valid  delivery  of 
the  notes,  as  a  donatio  mortis  causoj  was  made.  See  this 
point  examined  in  Williams  on  Personal  Property,  2d  Am. 
ed.  p.  355. 

We  shall  consider  the  question  of  power. 

At  common  law,  coverture  disabled  the  wife  to  convey 
her  property,  real  or  personal,  without  the  consent  of  her 
husband  (2  Kent,  129  to  150),  unless  by  virtue  of  some 
trust  or  power  of  appointment.  Williams  on  Personal 
Property,  top  p.  409,  et  seq.  See  Qrimke  v.  The  Executors 
of  Orimke,  1  Desaussure,  366.  Ojor  later  statutes  have 
made  many  changes  in  the  relation  and  powers  of  husband 
and  wife,  the  precise  extent  of  which  is  not  easily  deter- 
mined, and  must  depend,  therefore,  much  i^pon  construe- 
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tion.     This  constraction  must  be  the  work  of  the  Courts ;  M»y  Term, 
and  in  performing  it,  they  should  keep  a  steady  eye  to  the      ^^°' 
intention  with  which  the  legislature  enacted  the  statutes,      Bbbsx 
if  it  is  possible  to  discover  that  intention.  CocBitur. 

Judge  GooKiNs,  himself  a  leading  member  of  the  body 
that  enacted  our  present  code,  in  McCarty  v.  Metffhitmeyj 
8  Ind.  R.  513,  says: 

^  The  object  of  these  innovations  seems  to  have  been  to 
destroy  the  community  of  interest  between  husband  and 
wife,  as  far  as  possible — ^rendering  it  less  identical  than  in 
ah  ordinary  partnership." 

We  are  unwilling,  without  the  clearest  evidences,  to  con- 
cur in  this  opinion.  When  we  consider  the  infinite  im- 
portance in  its  bearing  upon  the  welfare  of  families,  and  of 
society,  and  upon  the  public  morals,  of  family  unity  and 
harmony,  and  the  baleful  influence  of  legislation  calculated 
to  disorganize  that  unity,  destroy  that  harmony,  by  divid- 
ing families,  houses,  against  themselves  that  they  cannot 
stand,  it  will  induce  us  to  be  slow  in  attributing  such  a  de- 
sign to  our  legislators.  We  rather  conclude  that  the  ob- 
ject was,  to  secure  to  iharried  women,  during  their  lives, 
who  might  unfortunately  have  spendthrift  husbands,  such 
means  of  support  as  they  might  possess,  for  themselves  and 
families.  This  would  be  an  object  worthy  the  legislature, 
and  in  accordance  with  the  dictates  of  reason  and  justice. 

Guided  by  this  idea,  and  a  well  settled  legal  principle 
that  statutes  in  derogation  of  the  common  law  must  be 
strictly  construed,  we  proceed  to  ascertain  the  meaning  of 
the  statutes  enlarging  the  rights  and  increasing  the  powers 
of  married  women  touching  property. 

1.  Can  they  dispose  of  their  separate  property  by  will? 

Our  statute  of  wills  does  not  expressly  except  married 
women  from  its  operation  (3  R.  S.  p.  308) ;  but  the  weight 
of  authority  seems  to  be,  that  a  general  statute  giving 
power  to  make  wills,  will  not  be  construed  to  embrace  per- 
sons under  common  law  disabilities.  1  Jarman  on  Wills, 
top  p.  35.-4  Kent,  505.  And  that  such  was  the  view  of 
our  legislature,  seems  strongly  implied  by  ^  16, 1  R.  S.  p. 
504,  which  enacts  that  ^'  A  general  and  beneficial  power 
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May  Term,   maybe  given  to  a  married  woman,  to  dispose  of  or  devise, 

^^Q'      without  the  concurrence  of  her  husband,  lands  conveyed  or 

RsBSB      devised  to  her  in  fee."     Such  was  the  common  law.    But 

CooHRAK.    this  point  we  will  now  neither  decide  nor  discuss,  as  it  is 

not  material  in  the  present  case.     It  is  not  put  upon  the 

ground  of  a  wilL     See  Wentworth  on  Executors,  ed.  by 

Ingraham,  p.  362. 

2.  Can  married  women  dispose  of  their  property  by  a 
conveyance? 

Section  6, 1  R.  S.  p.  321,  enacts  that — ^^  No  lands  of  any 
married  woman,  shall  be  liable  for  the  debts  of  her  husband; 
but  such  lands,  and  the  profits  therefrom,  shall  be  her  sep- 
arate property,  as  fully  as  if  she  was  unmarried;  provided 
that  such  wife  shcdl  have  no  power  to  encumber  or  convey 
such  lands,  except  by  deed,  in  which  her  husband  shall 
jom." 

This  section  does  not  authorize  the  conveyance  of  the 
estate,  but  forbids  it.  The  wife,  then,  cannot  dispose  of 
her  real  estate  without  the  consent  of  her  husband.  The 
provision  quoted,  we  may  remark,  in  passing,  would  not 
authorize  a  disposition  by  will.  Beach  v.  Manchester^  2 
Cush.  (Mass.)  72. 

Touching  her  personal  estate,  it  is  enacted  by  §  5,  p.  57, 
Acts  of  1863,  that— 

"  The  personal  property  of  the  wife  held  by  her  at  the  time 
of  her  marriage,  or  acquired  during  coverture  by  descent, 
devise  or  gift,  shall  remain  her  own  property  to  the  same 
extent,  and  under  the  same  rules,  as  her  real  estate  so  re- 
mains; and  on  the  death  of  the  husband  before  the  wife, 
such  personal  property  shall  go  to  the  wife,  and  on  the  death 
of  the  wife  before  the  husband,  shall  be  distributed  in  the 
same  manner  as  her  real  estate  descends,  and  is  appor- 
tioned under  the  same  circumstances." 

As  she  cannot  convey  her  real  estate  without  the  consent 
of  her  husband,  and  holds  her  personal  with  the  same  ex- 
tent of  right  as  she  does  her  real,  it  would  seem  to  follow 
,  that  the  wife  was  not  empowered  by  the  statute  to  dispose 

of  her  personal  property  without  the  consent  of  her  husband. 
See  The  Junction^  ^c.  Co.  v.  Harris^  9  Ind.  R.  184.    That 
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she  can  retain  the  possession  of  her  personal,  and  the  in-  ^^7  Term, 
come  of  her  real  estate,  and  the  use  of  both,  as  exempt       ^0^* 
from  sale  for  her  husband's  debts,  and  as  exempt  from  his  Essstettxb 
power  to  appropriate  them  for  that  purpose,  would  seem  to    Ratmokd. 
be  clear;  but  that  she  cannot  convey  them  away  to  others, 
without  his  consent,  during  coverture,  seems  equally  clear. 
Upon  the  questions  of  the  husband's  consent,  and  of  any 
ante-nuptial  agreement,  in  this  case,  we  cannot  interfere 
with  the  finding  below*    From  what  has  been  said,  it  fol- 
lows that  the  attempted  disposal  of  the  notes  in  question 
was  invalid;  that  they  remained  the  property  of  the  wife 
at  her  death,  going  to  her  administrator  to  be  collected, 
and  the  proceeds  appropriated,  according  to  the  direction 
of  the  statute. 

Per  Ouriam. — The  judgment  is  affirmed,  with  1  per  cent- 
damages  and  costs* 

D.  Moss  and  W.  Garver,  for  the  appellant. 

O*  EL  VosSj  for  the  appellee. 


•«»4. 


Kerstetter  r.  Raymond. 

The  Court  msj  permit  the  parties  to  perfect  their  pleadings,  at  onj  time,  upon 
the  issues  formed  before  the  submission  of  the  case  to  the  juiy;  but  it  can- 
not permit  a  party  to  amend  so  as  to  present  a  new  issue  after  the  eridenoe 
and  the  aignment  haye  been  heard. 

Qiacare,  whether  the  Court  should  permit  a  reformation  of  the  whole  pleadings, 
at  any  time,  upon  cause  shown. 

In  cases  wfaere,.under  the  former  practice,  general  assumpsit  might  be  brought 
where  there  had  been  a  special  contract,  an  action  may  now  be  brought  upon 
the  implied  legal-engagement  or  obligation  of  the  defendant  to  pay  for  the 
serrices  or  thing  ordered  or  receiyed  by  him,  without  reference  to  the  special 
contract. 

If  tiie  defendant,  in  sndi  case,  would  arail  himself  of  the  special  contract,  eitiber 
to  defeat  the  action  or  to  fix  the  measure  of  damages,  he  must  plead  it,  and 
produce  it  in  evidonce. 

But  if,  in  such  a  proceeding,  tiie  existence  of  a  special  contract  is  developed 
by  die  eyidence,  the  plaintiff  must  show  its  stipulations,  and  that  he  has 
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comptied  with  tfaem  on  his  part,  or  diat  he  has  been  jnerented  from  doing 
BO ;  and  he  must  make  it  appear  that  he  is  in  a  condition  to  recover  withont 
regard  to  it. 

APPEAL  from  the  Elkhart  Court  of  Common  Pleas. 

Hanna,  J. — Raymond  sned  KersteUefj  and  alleged  that 
the  defendant  was  indebted  to  him  in  the  sum  of  981  dol- 
lars, for  personal  property  sold  and  delivered  to  defendant, 
the  particulars  of  which  are  set  forth  in  an  account  filed. 

The  account  referred  to,  a  copy  of  which  is  attached  to 
the  complaint,  was  for  a  certain  number  of  pounds  of  live 
hogs  and  cattle  at  fixed  prices  per  hundred  pounds. 

The  answer  to  the  complaint  was  in  two  paragraphs — 
first,  a  denial;  secondly,  that  the  property  was  ^  purchased 
for  and  sold  to  A.  Brown  8f  Co*j  for  whom  defendant  waa 
agent" 

Upon  the  trial,  after  the  evidence  was  closed,  and  the 
case  had  been  argued  to  the  jury,  the  plaintiff  asked  and 
obtained  leave,  over  the  objection  of  the  defendant,  to  file 
an  additional  paragraph  to  his  complaint  The  paragraph 
was  upon  a  written  contract,  and  sets  forth  the  terms  but  not 
a  copy  of  such  contract  The  defendant  then  asked  time 
to  prepare  an  affidavit  for  a  continuance,  on  the  ground  of 
surprise.  He  then  moved  to  strike  out  the  additional  par- 
agraph. He  then  offered  to  file  a  demuner  to  the  same ; 
each  of  which  motions  was  overruled  by  the  Court  On 
leave,  the  defendant  thereupon  filed  an  answer,  specially 
denying  that  he  made  a  written  contract  as  alleged,  which 
answer  is  sworn  to. 

The  Court  then,  over  the  objection  of  the  defendant,  in- 
structed the  jury. 

Before  the  jury  retired,  the  plaintiff  asked  leave  to  amend 
the  additional  paragraph  of  his  complaint  by  adding  these 
words:  "  A  copy  of  which  said  contract  'the  plaintiff  is 
not  able  td  give,  by  reason  of  its  being  in  possession  of  the 
adverse  party."  The  defendant .  objected.  The  amend- 
ment was  filed.  No  evidence  was  given  by  either  party 
after  these  pleadings  were  filed. 

Did  the  Court  err  in  thus  permitting  amendments,  as 
they  are  called  in  the  record? 
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Several  provisions  of  our  statute  are  referred  to.  ^^y  T^&non, 

"  The  Court  may  at  any  time,  in  its  discretion,  and  upon       ^^^^ 
such  terms  as  may  be  deemed  proper  for  the  furtherance  of  Kbhststter 
justice,  direct  the  name  of  any  party  to  be  added  or  struck    Ratxoxh. 
out;  a  mistake  in  name,  description,  or  legal  effect,  or  in 
any  other  respect,  to  be  corrected;  any  material  allegation 
to  be  inserted,  struck  out  or  modified  to  conform  the  plead- 
ings to  the  facts  proved;  when  the  amendment  does  not 
substantially  change  the  claim  or  defense."    2  R.  8.  p.  48, 
§99. 

''Any  pleading  may  be  amended  by  either  party,  of 
course,  at  any  time  before  the  pleading  is  answered."  JUL 
§  97.  And  again,  ''  No  cause  shall  be  delayed  by  reason 
of  an  amendment,  excepting  only  the  time  to  make  up  is- 
sues, but  upon  good  cause  shown  by  affidavit  of  the  party 
or  his  agent  asking  the  leave."    Ibid. 

In  the  case  of  Ostrander  v.  Clark^  8  Ind.  R.  211,  it  is  de- 
cided that  the  jury  should  be  sworn  after  the  issues  are 
completed.  In  the  case  at  bar,  the  additional  paragraph 
and  answer  referred  to,  made  an  issue  not  formed  by  the 
original  pleadings,  nor  was  it  similar  to  those  then  fonned. 
The  jury  had  been  impanneled  and  sworn  before  that  issue 
was  made,  and  could  not,  therefore,  under  that  impannel- 
ing  and  swearing,  properly  try  the  same.  Section  212,  2 
R.  S.  p.  107  provides  that — 

^  Before  the  commencement  of  the  trial,  an  oath  must 
be  administered  to  each  juror  that  he  will  well  and  truly 
try  the  matter  in  issue  between  the  parties,"  &c. 

This  would  appear  to  involve  the  necessity  of  closing 
the  issues  that  are  intended  to  be  submitted  to  the  jury, 
before  they  are  sworn.  Ostrander  v.  Clarky  8  Ind.  R.  211. 
The  amendment  of  the  pleadings,  so  as  fairly  to  present  to 
the  jury  the  issues  they  are  sworn  to  try,  is  manifestly  very 
different  from  the  formation  of  a  new  issue,  by  filing  addi- 
tional pleadings,  during  the  progress  of  the  trial.  Without 
doubt  the  Court  would  have  the  power  under  the  statute, 
upon  a  proper  case  made,  to  permit  the  parties  to  perfect 
the  pleadings,  at  any  time,  upon  the  issues  made  before 
the  submission  to  the  jury,  and  then  complete  the  trial. 
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M»y  Tenn,   But  we  think  it  could  not  permit  a  party  to  present,  as  a 

^•858.      matter  of  course,  a  new  issue  for  trial,  at  the  stage  of  a 

Kebstbttbr  case  in  which  these  amendments,  as  they  are  tenned,  were 

Ratmokd.    Sled.     Shank  v.  Flemingj  9  Ind.  R.  189.     Whether  the 

Court  should  permit  a  reformation  of  the  whole  pleadings, 

at  any  time,  upon  cause  shown,  and  what  would  be  the 

effect  of  thus  reforming  the  pleadings,  are  questions  not 

now  before  us. 

The  new  pleading  having  been  improperly  filed,  the  next 
question  is  as  to  its  effect. 

The  parties  appecur  to  have  acted,  in  this  case,  upon  the 
presumption  that  it  is  obligatory  upon  one  who  resorts  to 
a  suit,  to  seek  his  remedy  upon  the  written  contract  or 
agreement,  where  one  exists,  in  reference  to  the  subject- 
matter  embraced  in  the  controversy.  This  is  evident  from 
the  fact  that,  after  the  evidence  disclosed  the  existence  of  a 
written  contract,  the  plaintiff  sought  and  obtained  leave  to 
file  the  additional  paragraph  to  his  complaint,  and  from  the 
further  fact  that  the  defendant  asked  certain  instructions  to 
the  jury,  directed  to  that  point.  Should  the  written  con- 
tract have  been  made  the  foundation  of  the  suit?  A  copy 
of  it  is  not  given.  The  paragraph  professes  to  set  forth  its 
terms  and  stipulations.  No  proof  was  given  as  to  its 
terms,  &c. 

^here  could  be  no  doubt,  from  the  evidence,  about  the 
plaintiff  having  parted  v\dth  his  property  on  some  kind  of 
contract,  either  express  or  implied,  with  defendant.  The 
evidence  is  conflicting  as  to  whether  the  defendant  was 
acting  for  himself  or  for  others,  in  making  the  purchase. 
It  was  a  question  for  the  jury. 

Several  instances  are  given  in  which  general  assumpsit 
might  be  brought,  under  the  old  form  of  pleading,  where 
there  has  been  a  special  contract — ^the  following  among 
others:  * 

1.  "  Where  the  whole  of  such  contract  has  been  execute 
ed  on  the  part  of  the  plaintiff,  and  the  time  of  payment  on 
the  other  side  is  past,  a  suit  may  be  brought  on  the  special 
contract,  or  a  general  assumpsit  may  be  maintained;  and 
in  the  last  case,  the  measure  of  damages  will  be  the  rate 
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of  recompense  fixed  by  the  special  contract."    8  Smith's  May  Term, 
Leading  Cases,  41. — Bank  of  Columbia  v.  PattersoTis  Admr^      195S. 
7  Cmnch,  299,  2  Curtis,  640-— 1  Bacon's  Abr.  380.— C»e5-  Kbmtetter 
apeake  and  Ohio  Canal  Co.  v.  Knapp^  9  Pet.  541,  11  Cur*    bjitmokd. 
tis,  476. 

2.  ^  K  there  has  been  a  special  contract  which  has  been 
altered  or  deviated  from  in  particulars,  by  common  consent, 
general  assumpsit  will  lie,"  &c.  2  Smith's  Leading  Cases, 
p.  42d — Dubois  y.  The  Delaware  and  Hudson  Canal  Co.,  4 
Wend.  285. — Jones  v.  Woodbury,  11  B.  Mon.  169. 

3.  ^^  If  there  has  been  a  special  contract,  and  the  plain- 
tiff has  performed  a  parfc  of  it  according  to  its  terms,  and 
been  prevented  by  the  act  or  consent  of  the  defendant,  or 
by  the  act  of  the  law,  from  performing  the  residue,  he  may 
in  general  assumpsit  recover  compensation  for  the  work  ac- 
tually performed,  and  the  defendant  cannot  set  up  the  spe- 
cial contract  to  defeat  him."  2  Smithes  Leading  Cases,  p. 
43,  and  cases  cited* — Scobey  v.  Ross,  5  Ind.  R.  446. 

4.  Under  the  decisions  in  this  state,  the  following  prin* 
ciple  is  also  established,  to-wit:  "  That  when  one  party  to 
a  special  entire  contract  has  not  complied  with  its  terms, 
but  professing  to  act  under  it,  has  done  for,  or  deUvered  to, 
the  other  party  something  of  value  to  him  which  he  has 
accepted,"  &c.,  and  the  time  for  performance  of  the  con- 
tract is  past,  an  implied  promise  arises  to  the  extent  of  the 
value,  &C.    Lomax  v.  Bailey,  7  Blackf.  603. — 3  Ind.  R.  73. 

This  being  the  law  previous  to  the  adoption  of  our  new 
code  of  procedure,  the  question  presents  itself,  as  to  whe^ 
ther  that  has  changed  it.  We  have  not  been  able  to  find 
any  statute  directly  in  point.  We  are  referred  to  2  R.  S. 
p.  44,  §  78,  where  it  is  said  that — ^^  when  any  pleading  is 
founded  on  a  written  instrument,  or  on  account,  the  origi- 
nal or  a  copy  thereof  must  be  filed  with  the  pleadings," 
&c  This,  it  is  insisted,  makes  it  the  duty  of  a  party  seek- 
ing to  recover  for  the  breach  of  a  contract  so  reduced  to 
writing,  to  sue  upon  the  special  contract,  and  fiile  the  origi- 
nal or  a  copy  thereof;  and  it  is  contended  that  this  is  man- 
ifest from  the  use  of  the  language,  *^  the  original  or  a  copy 
thereof,  most  be  filed  with  the  pleadings."    This  would  be 
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May  Teim,  the  proper  construction,  if  the  former  part  of  the  sentence 
^^Q^'  had  provided  that,  when  suit  was  brought  upon  a  contract 
KKiusTBTTn  which  had  been  redaced  to  writing,  then  that  such  filing 
Ratmoitd.  Bhould  take  place.  But  the  language  used  is,  when  well 
considered,  entirely  different  The  pleading  must  be  found- 
ed  upon  the  written  instrument,  to  entitle  the  opposite  party 
to  the  original  or  a  copy.  And  we  hare  ahready  referred 
to  instances  in  which  it  is  not  necessary  that  the  suit  should 
be  founded  upon  the  special  contract,  although  one  might 
have'existed.  In  such  cases,  the  plaintiff  proceeds  exclu« 
sively  upon  the  implied  legal  engagement  or  obligation  of 
the  defendant,  to  pay  the  value  of  the  services  or  thing  or- 
dered or  received  by  him;  nor  does  the  plaintiff  legally 
ground  his  claim  at  all  upon  the  special  contract,  nor  de- 
rive any  right  from  it,  nor  msdce  it  any  part  of  his  case. 
We  think,  if  our  law-makers  had  intended  to  change  these 
rules,  which  have  been  settled  by  much  litigation,  they 
would  have  expressed  such  intention  in  a  direct  manner, 
and  would  not  have  left;  it  to  be  implied. 

K  the  defendant,  in  the  case  at  bar,  had  desired  to  avail 
himself  of  any  supposed  benefit  to  him,  arising  out  of  the 
written  contract,  either  to  defeat  the  action,  or  to  fix  the 
measure  of  damages,  he  could  have  done  so  by  pleading 
it  in  answer  and  producing  it  in  evidence  upon  the  trial. 
Tlie  mere  fiUng  the  additional  paragraph,  without  receiv- 
ing  evidence  to  sustain  it,  could  not  have  produced  tiny  in- 
jury to  the  defendant. 

The  last  error  assigned — ^that  the  verdict  is  not  sustained 
by  the  evidence — we  think  is  well  taken.  In  the  absence 
of  evidence  that  the  parties  had  entered  into  a  special  writ- 
ten contract  concerning  the  matters  in  controversy,  the 
plaintiff  had,  by  the  testimony  introduced,  so  far  made  out 
a  ceise  as  to  leave  it  a  question  for  the  jury  whether  he  had 
a  right  to  recover;  but  after  there  was  evidence  given  that 
such  written  contract  existed,  the  plaintiff  did  not  attempt 
to  show  what  its  stipulations  were,  or  that  he  had  complied 
upon  his  part,  or  been  prevented  from  complying;  nor  did 
he  show  that,  for  any  reason,  he  was  in  a  condition  to  dis- 
regard the  written  contract,  and  recover  for  the  property 
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delivered;  nor  was  it  given  in  evidence  or  its  contents  May  l^im, 
proved  by  the  defendant.    It  is  insisted  that,  evidence  upon      ^Q^Q* 
this  point  should  come  from  the  defendant  under  these  cir-      Swift 
cumstances.    We  think  not.    Suppose  it  was  true  that  the  ellswobth. 
plaintiif  had  complied  with  all  the  stipulations  upon  his 
part;  still  he  would  have  to  produce  the  contract  to  show 
that  the  day  of  payment  had  arrived,  and  that  the  defend- 
ant was  in  default;  so  if  the  special  contract  had  been  de- 
parted from  by  mutual  consent,  or  if  the  plaintijflf  had  been 
prevented  from  performing,  &c.,  or  if  the  time  for  the  per- 
formance of  the  contract  was  past  and  it  was  no  longer 
open.    There  was  no  evidence  upon  any  of  these  points. 
Epperly  v.  Bailey ^  3  Ind.  R.  73. —  Wheatly  v.  Miscall  5  id. 
U2.—Lomax  v.  BaUey^  7  Blackf.  599. 

A  late  writer  on  CTidence. holds  the  following  language: 
**  Where  in  a  suit  for  the  price  of  work  and  labor  performed, 
it  appears  that  work  was  commenced  under  an  agreement 
in  writing,  the  agreement  must  be  produced;  and  even  if 
the  claim  be  for  extra  work,  the  plaintiff  must  still  produce 
the  vmtten  agreement;  for  it  may  fiimish  evidence,  not 
only  that  the  work  was  over  and  beyond  the  original  con- 
tract, but  also  of  the  rate  at  which  it  was  to  be  paid  for. 
1  Greenl.  §  87. 

Ptr  Curiam, — The  judgment  is  reversed  with  costs. 
Cause  renaanded,  &c 

j;  A.  Listen^  r.  G.  HarriSy  J.  W.  Chrdon  and Davis  ^ 

for  the  appellant. 

R,  howryy  for  the  appellee. 


•  *i»»  * 


Swift  and  Another  t;.  Ellsworth.  Ljg  *J|j 

In  a  siitl  brought  by  the  assignee  to  foredoee  a  mortgage  execoted-to  secnre 
the  pajment  of  a  promissorj  note,  a  paragraph  of  the  answer  admitting  the 
assignment  bj  denying  that  the  assignee  is  the  real  party  in  interest,  bat 
aileging  no  fiu^ts  which  would  enable  the  Court  so  to  decide,  is  bad  on  de- 
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Hay  Tenn,    As  wm  formerly  the  mle  in  equity,  to  by  our  statute,  the  real  paity  in  interest 
1858.  must  bring  the  action,  except  where  the  statute  has  otherwise  proyidcd;  and 

in  a  suit  by  the  assignee  of  a  promissory  note,  an  answer  showing  affirma- 

^^J"  tirely  that  the  plaintiff  is  not  the  real  party  in  interest,  and  tiiat  he  is  not 

Ellsworth.      anthorised  to  S119  by  any  of  the  statntory  exoeptiona,  is  good. 

Where  a  demurer  to  a  pleading  has  been  sustainedj  the  refhsal  of  a  oontina- 
ance  to  enable  the  party  filing  it  to  obtain  answers  to  interrogatories  framed 
to  elicit  evidence  to  sustain  his  pleading,  is  not  error. 
Though  a  party  in  his  complaint  name  himself  plaintiff,  and  other  persons 
defendants,  it  does  not  follow  that  all  the  defendants  named  will  necessarily 
continue  their  adyerse  relation  to  him  throughout  the  action,  and  if  one  of 
such  defendants,  being  a  proper  party  to  the  action,  cease,  in  the  progress  of 
the  pleading,  to  be  adycrse  to  the  plaintiff,  snch  defendant  cannot  be  exam- 
ined as  a  witness  on  the  plaintiff's  behalf. 
If  in  a  suit  by  the  assignee  of  a  promissory  note  against  the  maker,  the  payee 
be  joined  as  a  defendant,  and  he  fail  to  demur  or  answer,  and  afterwards  file 
a  pleading,  in  the  nature  of  a  reply  to  the  answer  of  his  co^efendant,  and 
the  issues  formed  were  such  as  to  enable  the  Court  to  determine  bow  moch 
tlie  assignee  was  entitled  to  recover  from  die  maker,  and  what  deductions 
the  maker  was  entitled  to  for  payments  made  scyerally  to  the  payee  or  the 
assignee,  and  thus  the  amount  for  which  the  payee  would  be  responsible, — 
such  payee  is  a  proper  party  to  the  action. 

Thursday,  APPEAL  from  the  Benton  Circuit  Court. 

Hanna,  J. — This  was  an  action  by  EUstcarihy  assignee 
of  Rowcj  against  Swift  and  Rotoe^  on  a  promissory  note, 
made  by  Swift  to  Rowe^  and  to  foreclose  a  mortgage,  &c., 
for  4,780  dollars. 

Rowe  filed  no  answer*  Swift  answered  in  four  para- 
graphs, setting  up,  1.  Matters  of  set-off  betv^^een  himself 
and  Rowe^  and  also  certain  counter-claims  for  damages  by 
way  of  recoupment  2.  Part  payment  to  Rowe.  3.  That 
Ellsworth  was  not  the  real  party  in  interest,  but  that  the 
note,  &C.,  was  the  exclusive  property  of  Rowe.  4.  As  fol- 
lows: '^That  said  note  was  assigned  by  the  defendant, 
Rowej  to  the  plaintiff,  by  indorsement  in  blank,  as  alleged; 
that  it  was  so  assigned  and  delivered  to  the  plaintiii'  by 
Rowey  to  secure  to  said  plaintiff  2,500  dollars  which  Bowe 
owed  plaintiff,  and  for  no  other  consideration;  that  after 
said  assignment  and  delivery,  the  defendant.  Swift,  paid  to 
the  plaintiff  the  said  sum  of  2,500  dollars,  in  full,  being  all 
the  interest  of  the  said  Ellsworth  in  said  note,  and  that 
since  said  payment  the  said  plaintiff  has  not  acquired  any 
interest  in  the  residue  of  said  note;  that  the  said  pay- 
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ment  is  credited  on  the  note,  and  that  the  plaintiff  is  not  ^^7  Tenn, 
the  real  party  in  interest  in  this  suit,  but  that  the  said  de-       ^Q^* 
fendanty  RowCy  is  the  exclusive  owner  of  said'note."  Swii^t 

V 

7he  affidavit  of  the  agent  of  Swift  was  filed  as  to  the  Ellbworth. 
truth  of  this  fourth  paragraph,  and  as  to  the  materiality, 
&C.,  of  an  answer  to  the  interrogatories  therewith  filed. 

Separate  denials  were  fil^d  by  Rawe  and  Ellsworth  to 
the  first  and  second  paragraphs  of  the  answer  of  Swift, 
forming  issues  of  fact;  and  to  the  third  and  fourth  para- 
graphs Ellsworth  demurred.  The  demurrer  was  sustained. 
Trial  on  the  issues  of  fact.  Finding  and  judgment  for 
Ellsworth  against  Swift  for  2,034  dollars  and  4  cents. 
Swift  appeals. 

The  interrogatories  filed  with  the  fourth  paragraph  were 
intended  to  elicit  evidence  to  support  the  allegations  of 
said  answer.  After  the  demurrer  was  sustained  to  the 
fourth  paragraph,  the  Court  refused  to  continue  the  cause 
for  an  answer  to  said  interrogatories.  » 

Three  questions  are  presented — 

First.  As  to  the  sufficiency  of  the  third  and  fourth  para* 
graphs  of  the  answer. 

The  third  paragraph  is  clearly  bad.  Lamson  y.  jPa/&,  6 
Ind.  R.  311.  That  was  a  suit  similar  to  this,  and  the  an- 
swer was  the  same  as  this  third  paragraph.  ,  It  is  there 
said  that  '^  The  defect  in  the  paragraph  in  question  is,  that, 
in  efiect,  it  admits  the  assignment  of  the  note  and  mort- 
gage, but  does  not  contain  such  a  state  of  facts  as  would 
enable  the  Court,  in  view  of  the  assignment,  to  say,  as 
matter  of  law,  that  Falls  is  not  the  real  party  in  interest^' 
The  third  paragraph  in  this  case  is  open  to  the  same  ob- 
jection. 

The  fourth  paragraph  is  framed  with  a  view  to  avoid 
that  objection,  by  setting  out  the  facts  specifically,  and 
causing  the  truth  thereof  to  be  verified  by  affidavit.  The 
appellees  Insist  that,  even  if  this  fourth  paragraph  shows 
fiicts  sufficient  to  enable  the  Court  to  say  that  Ellsworth 
was  not  the  real  party  in  interest,  yet,  under  the  statute, 
he  was,  as  the  holder  of  the  note  by  assignment,  entitled 
to  maintain  the  action  in  his  own  name.     That  statute  is 
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May  Tenn,   as  follows:  Section  1.  "That  all  promissory  notes,  &c., 

^^^Q-      shall  be  negotiable  by  indorsement  thereon,  so  as  to  vest 

Swirr      the  property  thereof  in  each  indorser  successively.^     Sec- 

Eli^worth.  tion  2.  "  The  assignee  of  any  such  instrument  may,  in  his 

own  name,  recover  against  the  person  who  made  the  same." 

1  R.  S.  p.  378. 

This  statute  makes  the  assignee,  for  the  purpose  of  suing, 
the  legal  holder  of  the  instrument,  unless  a  state  of  facts 
may  be  shown  to  deprive  him  of  that  right,  under  ^  3, 2  R 
S.  p.  27,  which  is  as  follows :  "  Every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  the  next  section."  The  provision  of 
the  next  section  is  as  follows :  "  An  executor,  administrator, 
a  trustee  of  an  express  trust,  or  a  person  expressly  author- 
ized by  statute,  may  sue,  without  joining  with  him  the  per- 
son for  whose  benefit  the  action  is  prosecuted." 

Is  the  assignee  of  a  promissory  note,  who  may  hold  it  as 
•  such,  without  any  real  interest,  one  of  that  class  of  per- 
sons here  referred  to  as  being  "expressly  authorized  by 
statute"  to  sue?  or  does  the  provision  have  reference  to  an- 
other class  of  persons,  such  as  the  guardian  of  an  idiot,  &c.? 

We  are  of  opinion  the  clause  of  this  section  above  quo- 
ted, does  not  have  reference  to  the  rights  of  an  assignee  of 
a  promissory  note,  but  to  such  persons  as  may  be  author- 
ized to  sue  in  their  own  names,  because  of  holding  some 
official  plac^;  as  the  president  of  a  bank,  under  the  general 
law  (1  R.  S.  p.  137),  or  as  the  trustee  of  a  civil  township 
{Id.  467),  &C.  It  therefore  follows,  that  the  real  party  in 
interest,  as  was  formerly  the  rule  in  equity,  must  bring  the 
action,  subject  to  the  provisions  and  exceptions  of  the  stat- 
ute ;  and  that  if  any  other  than  those  thus  authorized  should 
bring  suit  as  plaintiff,  an  answer  showing  affirmatively  the 
facts,  is  a  good  answer.  We  think  the  fourth  paragraph  of 
this  answer  was  sufficient  Van  Santvoord's  PI.  109, 421, 
478. 

The  next  question  arises  upon  the  refusal  of  the  Court 
to  continue  the  cause  for  an  answer  to  the  interrogatories 
filed  with  the  answer  of  the  defendant,  Swiji.  They  were 
pertinent  and  relevant  to  the  issues  tendered  by  the  third 
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and  fourth  paragraphs  of  the  answer.     A  demurrer  having  May  Tenn, 
been  sustained  to  those  paragraphs,  a  refusal  to  continue       ^^^* 
for  an  answer  to  the  interrogatories,  was,  under  that  ruling,       Swift 
correct,  for  the  reason  that  responsive  answers  to  those  ques-  Bxxswobth. 
tions  could  not  have  been  properly  admitted  as  evidence 
under  either  of  the  other  issues.    But  as  the  fourth  para- 
graph was  sufficient,  the  demurrer  ought  to  have  been  over- 
ruled as  to  it,  and  the  cause  continued,  if  necessary,- to  ob- 
tain an  answer  to  the  interrogatories. 

The  third  point  raised,  is  upon  the  ruling  of  the  Court 
in  admitting,  on  motion  of  the  plaintiff,  Rowe,  one  of  the 
defendants,  as  a  witness.  Rotoe  had  filed  no  answer.  His 
co-defendant,  Swift^  had,  which  involved  the  right  of  Swift 
to  have  certain  deductions  from  the  note  sued  on,  because 
of  claims  for  damages  and  payments  by  him,  held  against 
Rawe  as  assignor. 

The  interest  of  Rowe  was  certainly  adverse  to  that  of 
Swift,  under  the  issues  of  fact  found  and  submitted  for 
trial,  and  was'  not  adverse  to  that  of  Ellsworth,  within  the 
meaning  of  the  statute,  for  their  replies  to  the  answer  of 
Swift  are  similar.  Whatever  evidence  was  introduced, 
under  the  issues,  was  directed  to  the  liability  of  Rowe  for 
damages  and  payments;  and  although  the  same  w^as  in- 
tended to  lessen  the  amount  to  be  recovered  by  the  plain- 
tiff from  the  defendant,  Swift,  yet  it  might,  in  the  same 
suit,  if  Rowe  was  a  proper  party,  authorize  the  plaintiff  to 
recover  against  Rowe  such  sum  as  should  be  thus  deducted, 
in  consequence  of  his  liability  to  Swift.  The  statute,  which 
it  is  insisted  authorized  the  introduction  of  the  testimony 
of  Rowe,  is  as  follows:  "A  party  to  an  action  may  be  ex- 
amined as  a  witnessi  at  the  instance  of  the  adverse  party, 
or  of  any  one  of  several  adverse  parties,  and  for  that  pur- 
pose may  be  compelled,  in  the  same  manner,  and  subject 
to  the  same  rules  of  examination,  as  other  witnesses,  to 
testify,  either  at  the  trial,  or  conditionally,  or  upon  commis- 
sion." 2  II.  S.  p.  96,  §  295.  Now,  it  is  clear  that,  as  to 
the  matters  put  in  issue  by  the  pleadings,  the  real  contro- 
versy was  between  the  two  defendants;  and  the  plaintiff 
stood  ready  to  take  his  judgment  against  Swift  for  the 
Vol.  X.— 14 
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Mmy  Tenn»  whole  amount  due  on  the  note,  or  for  the  amount  lees  all 
^^^*  just  sums  deducted  for  payments  to  Rowe,  or  l^al  liaUli- 
SwiFY  ties  by  him  incurred  before  the  maker  had  notice  of  the  as- 
Ellbwosth.  signment.  The  true  construction  of  this  statute  arises 
upon  the  adverse  interest,  as  shown  by  the  proceedings  in  the 
case,  at  the  time  the  offer  was  made;  and  it  does  not  follow 
that  because  one  person  may  in  his  complaint  name  him- 
self plaintiff,  and  several  others  defendants,  that,  therefore, 
all  those  others  shall  continue,  necessarily,  to  be  adversary 
parties  to  him  during  the  whole  progress  of  the  case.  But 
it  is  insisted  that  he  was  not  a  necessary  party  to  the  suit, 
and,  therefore,  although  he  might  have  been  interested,  the 
plaintiff  was  entitled  to  his  testimony.  Under  the  2  R.  S. 
p.  80,  §  238,  whatever  might  have  been  the  rule  as  to  his 
admissibility  as  a  witness  upon  the  issues  made,  if  he  had 
not  been  a  party  to  the  record,  it  is  not  necessary  to  decide, 
if  he  is  a  proper  party.  The  statute  under  which  it  is  ar- 
gued that  he  is  a  proper  party  is  the  following: 

^  The  holder  of  any  note  or  bill  of  exchange,  negotiable 
by  the  law  merchant,  or  by  law  of  this  state,  may  institute 
one  suit  against  the  whole,  or  any  number  of  the  parties 
liable  to  such  holder,"  &c.    1  R.  S.  p.  379,  §  16. 

By  the  first  section  of  the  same  act,  promissory  notes  are 
negotiable  by  indorsement  thereon.  But  is  there  such 
a  liability  to  the  holder  as  makes  the  indorser  a  proper  party 
defendant  in  a  suit  against  the  maker?  The  fourth  section 
of  the  same  act  provides  that  ^^any  such  assignee,  having 
used  due  diligence  in  the  premises,  shall  have  his  action 
against  his  immediate  or  any  remote  indorser."  The 
question,  then,  is,  when  is  the  liability  of  the  assignor  to 
the  assignee  complete,  so  as  to  authori2e  a  suit?  Does  it 
attach  upon  the  failure  of  the  maker  to  pay,  or  not  until 
suit  shall  have  been  resorted  to,  as  to  the  maker? 

In  the  case  at  bar,  it  will  be  recollected  that  Rowe  did 
not  answer  the  comfdaint,  nor  did  he  demur  because  he 
was  improperly  joined.  His  co-defendant  could  not  make 
the  objection  for  him.  2  Barb.  Ch.  106.— Id.  618.— €  How. 
Pr.  R.  392. 

Thus  we  have,  then,  a  case  where  the  holder  of  a  note. 


OP  THE  STATE  OF  INDIANA.  211 

of  his  own  volition,  has  made  the  maker,  and  the  payee   May  Term, 
thereof,  defendants.     The  payee,  who  is  the  immediate  as-      •'^^°* 
Bignor  of  the  plaintiff,  in  like  manner  volantarily  subipitted       Swift 
to  be  made  a  defendant,  by  failing  to  demttr  to  the  com-  Ellsworth. 
plaint,  and  thus  testing  the  question  of  whether  it  contained 
facts  and  averments  sufficient  to  make  him  a  party  defend- 
ant.   But  the  further  pleadings  in  the  case,  the  answer  of 
his  co-defendant,  and  what  is  called  his  reply  to  that  an- 
swer, show  that  he  was  then  a  proper  party,  under  the  sec- 
tions of  the  statute  already  lefeired  to  when  construed  in 
connection  with  §  22,  2  R.  S.  p.  32,  and  §  368,  id.  p.  121. 
Section  22  gives  the  Court  the  power  'Ho  detennine  any 
controversy  between  the  parties  before  it,"  &c;  and  §  368 
gives  power  to  *' determine  the  ultimate  rights  of  the  parties 
on  each  side,  as  between  themselves;"  in  the  rendition  of 
the  judgment.     For  instance,  in  the  case  at  bar,  the  maker 
of  the  note,  the  payee  (who  had  become  the  assignor  there- 
of),  and  the  holder,  were  all  before  the  Court     The  issues 
foraied  were  such  as  to  enable  the  Court  to  determine  how 
mnch  the  holder  or  assignee  was  entitled  to  recover  of  the 
maker — ^wbat  deductions  the  maker  was  entitled  to  for  pay- 
ments, &CC.J  to  the  assignee,  and  to  the  assignor — ^and  thus 
the  amount  that  the  assignor  would  be  ultimately  respon- 
sible for  to  the  assignee. 

All  that  we  determine  upon  this  point  is,  that,  under  the 
peculiar  circumstances  of  this  case,  the  pleadings  and  facts 
in  the  progress  of  the  cause,  made  Rowe  a  proper  party, 
before  he  was  offered  as  a  witness,  and,  upon  the  issues 
formed,  incompetent  to  testify. 

We  do  not  decide  what  would  be,  primarily,  a  sufficient 
complaint  to  make  the  payee  a  defendant,  together  with 
the  payor,  w^heite  such  payee  should  choose  to  test  the  ques- 
tion.   That  point  is  not  before  us. 

Per  Curiam.  —  The  judgment  is  reversed  with  costft. 
Cause  remanded,  &c 

&  A.  A^,  Z.  Baird  and  J.  M.  La  Rue,  for  the  appel- 
lants. 

JR.  C.  Gregory,  H.  W.  Chase  and  J.  A.  Wilsiackr  for  the 
appellee. 
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Laird  v,  Eicholb  and  Another. 

An  innkeeper  is  onlj  prima  facie  liable  for  loss  or  damage  to  gooda  of  his  gnes^ 
while  in  his  possession ;  and  he  maj  exculpate  himself  by  proof  that  the  loss 
did  not  happen  through  any  neglect  or  fiiult  on  his  part,  or  that  of  his  ser- 
Tants  for  whom  he  is  responsible. 

APPEAL  from  the  Carroll  Conrt  of  Common  Pleas. 

WoRDEN,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  to  recover  damages  for  an  injury  done  to  a 
certain  mare,  placed  by  the  appellees,  as  guests,  in  the  cus- 
tody of  the  appellant  as  an  innkeeper. 

The  cause  was  tried  by  a  jury,  and  there  was  a  findug 
and  judgment  for  the  plaintifis  below.  New  trial  refused, 
and  exceptions  taken. 

On  the  trial,  the  Court  gave  the  jury  the  following  in- 
struction,  which  was  excepted  to,  viz.: 

"  Laird,  as  innkeeper,  is  liable  to  his  guest  for  all  injuries 
done  to  property  delivered  to  him  by  his  guest,  while  in  his 
possession,  if  such  injury  resulted  from  any  cause  not  the 
act  of  Providence,  or  the  public  enemies." 

This  charge  is  modified  by  another  one,  given  by  the 
Court,  so  as  to  exclude  the  idea  of  liability  for  a  loss  or 
injury  growing  out  of  the  fault  of  the  guest. 

The  charge,  as  thus  qualified,  assumes  that  an  innkeeper 
is  responsible  for  all  injuries  not  caused  by  the  act  of  Prov- 
idence, the  public  enemies,  or  the  fault  of  the  gnest, 
whether  the  injury  result  from  the  carelessness  and  negli- 
gence of  the  innkeeper,  or  happen  notwithstanding  he  may 
have  exercised  the  utmost  care  and  diligence. 

On  the  subject  of  the  liability  of  innkeepers,  the  books 
are  not  free  from  discrepancies,  and  there  is  some  conflict 
in  the  decisions.  In  2  Kent's  Com.  592,  it  is  said  that 
<4hey  are  held  responsible  to  as  strict  and  severe  an  extent 
as  common  carriers."  In  IRU  v.  Owen^  5  Black£  323,  this 
point  was  left  open,  but  it  was  determined  in  the  case  that 
the  death  of  the  horse,  while  in  the  possession  of  the  inn- 
keeper, v^B,B  prima  fade  evidence  of  negligence  on  his  part, 
sufficient  to  charge  him,  unless  he  could  exculpate  himaelf 
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by  showing  due  care.     Although  it  is  not  decided,  yet  the   May  Term, 
implication  is  strong  that  such  showing  would  exonerate      ^^^* 
him.  Laxrb 

In  l^ickstun  v.  Edward^  8  Blackf.  535,  the  Court  say  \ 
that  ^^  innkeepers,  as  well  as  common  carriers,  are  regarded 
as  insurers  of  the  goods  of  their  guests,  while  in  their  keep- 
ing, and  are  bound  to  make  restitution  for  any  injury  or 
loss,  not  occasioned  by  the  act  of  Ood^  the  common  enemy, 
or  by  the  negligence  or  fault  of  the  guest." 

This  statement  of  the  law  as  to  the  liability  of  innkeep- 
ers, is  certainly  broad  enough  to  cover  the  case  of  a  loss  or 
injury  happening  without  t(ie  negligence  or  fault  of  the 
innkeeper.  But  the  question  as  to  his  liability  under  such 
circumstances,  did  not  arise  in  the  case,  and  was  not  in- 
volved in  the  decision;  hence,  what  is  said  about  such 
liability  must  be  looked  upon,  not  as  the  point  decided, 
but  as  a  general  statement  a£  the  law  as  to  the  liability  of 
innkeepers,  without  adverting  to  possible  exceptions  or 
qualifications. 

The  authorities  all  agree  that  an  innkeeper  is  prima  facie 
liable  for  any  loss  or  injury  to  the  goods  of  his  guest,  not 
occasioned  by  the  act  of  Providence,  the  public  enemies, 
or  the  fault  of  the  guest;  and  the  prima  fade  liability  is 
based  upon  the  presumption  that  the  loss  or  injury  arose 
from  the  negligence  or  fault  of  the'  innkeeper.  Hill  v. 
Owen^  twpra. — Story  on  Bailm.  §  472. 

But  there  are  dicta  and  decisions  to  the  effect  that  an 
innkeeper  is  liable  for  any  such  damage  or  loss,  although 
it  happened  without  his  default.  In  Washburn  v.  Jones^ 
14  Barb.  193,  it  is  said  that  the  innkeeper  ^^was  bound 
to  answer  for  all  losses  and  damages  happening,  even 
without  his  fault,  excepting  such  as  were  caused  by  inev- 
itable accident,  or  the  public  enemy."  In  Mason  v. 
ThampsoUj  9  Pick.  280,  the  same  doctrine  is  held.  It  is 
there  stated  that  '<  innkeepers,  as  well  as  common  carriers, 
are  regarded  as  insiurers  of  the  property  committed  to  their 
care,  and  are  bound  to  make  restitution  for  any  injury  or 

* 

loss  not  caused  by  the  act  of  Oodj  or  the  common  enemy, 
or  the  defaidt  of  the  owner  of  the  property." 
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Ifay  Term, 

1858. 

Laibd 

V. 
BiCHOLD. 


In  Shaw  V.  JBerry,  31  Maine  R,  478,  and  Sibley  v.  Ald^ 
richj  33  N.  H.  R.  553,  it  is  held  that  proof  by  the  innkeeper 
that  there  was  no  negligence  in  himself,  or  his  servants,  is 
not  sufficient  for  his  immunity.  -  This  doctrine,  however, 
we  think  is  not  in  accordance  with  the  weight  of  authority, 
nor  are  we  satisfied  entirely  with  the  princi[de  on  which 
it  rests. 

The  case  of  Richmond  v.  Smith,  15  Eng.  Com.  Law, 
144,  is  quoted  in  some  of  the  above  cited  cases,  as  sustain* 
ing  the  position  that  innkeepers  are  liable,  notwithstanding 
they  may  have  exercised  proper  care  and  diligence;  but 
the  case  does  not  seem  to  sustain  that  position.  Lord 
Tentebden,  C.  J.,  remarks  that  ^Hhe  situation  of  the  land- 
lord was  precisely  analogous  to  that  of  a  carrier.'^  But 
Bailet,  J.,  says:  ''It  appears  to  me  that  an  innkeeper's 
liability  very  clo^sely  resembles  that  of  a  carrier.  He  is 
prima  facie  liable  for  any  loss  not  occasioned  by  the  act  of 
Ood,  or  the  king's  enemies. 

Judge  Story,  in  his  work  on  Bailments  ( ^  472),  states 
the  law  as  follows: 

"  But  innkeepers  are  not  responsible  to  the  same  extent 
as  common  carriers.  The  loss  of  the  goods  of  a  guest, 
while  at  an  inn,  will  be  presumptive  evidence  of  negligence 
on  the  part  of  the  innkeeper,  or  of  his  domestics.  But  he 
may,  if  he  can,  repel  this  presumption,  by  showing  that 
there  has  been  no  negligence  whatever;  or  that  the  loss  is 
attributable  to  the  proper  negligence  of  the  guest  himself; 
or  that  it  has  been  occasioned  by  inevitable  casualty,  or  by 
superior  force." 

And  in  §  482 — ^  What  circumstances  will  exonemte  the 
innkeeper.  By  the  common  law,  as  laid  down  in  Calye's 
Case,  an  innkeeper  is  not  chargeable  unless  there  is  some 
default  in  him,  or  his  servants,  in  the  well  and  safe  keeping 
and  custody  of  his  guest's  goods  and  chattels  within  his 
common  inn;  but  he  is  bound  to  keep  them  without  any 
stealing  or  purloining.  This  doctrine,  however,  ought, 
perhaps,  to  be  understood  with  this  qualification— that  the 
loss  will  be  deemed  prima  facie  evidence  of  negligence,  and 
that  the  innkeeper  cannot  exonerate  himself,  but  by  posi* 
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tive  proof  that  the  loes  was  not  by  means  of  any  person  Maj  Tenn, 
for  whom  he  is  responsible,  or  was  not  of  such  a  nature  as       ^^^ 
that  he  by  law  ought  to  be  held  responsible  therefor."  I«aibi> 

The  cases  of  Dawson  v.  CSiamnep,  48  Eng.  Com*  Law,  Eicbolo. 
164;  Kisten  v.  HUdebrandy  9  B.  Mon.  72;  MeUaJfv.  Hess, 
14  HL  R,  129;  and  McDmiels  v.  Robinson,  26  Verm.  R. 
316,  fully  establish  the  doctrine  that  an  innkeeper  is  only 
prima  facte  liable  for  loss  or  damage  to  the  goods  of  his 
guest,  while  in  his  possession,  and  that  he  may  exculpate 
himself  by  proof  that  the  loss  did  not  happen  through  any 
neglect  or  fault  on  his  part,  or  that  of  his  servants,  for 
whom  he  is  responsible. 

This,  we  think,  is  the  correct  doctrine,  founded  on  prin- 
ciple, as  well  as  authority. 

Innkeepers,  on  grounds  of  pubUc  poUcy,  are  held  to  a 
strict  accountability  for  the  goods  of  their  guests.  The 
interests  of  the  pubUc,  we  think,  are  suiSciently  subserved, 
by  holding  the  innkeeper  pnma  fodAe  liable  for  the  loss  or 
injury  of  the  goods  of  his  guest;  thus  throwing  the  burthen 
of  proof  upon  him,  to  show  that  the  injury  or  loss  happened 
without  any  default  whatever  on  his  part,  and  that  he  ex- 
ercised the  strictest  care  and  diligence.  And  it  is  more  in 
accordance  with  the  principles  of  natural  justice,  to  permit 
Urn- -to  exonerate  himself  by  making  such  proof,  than  to 
ehat  the  door  against  him,  and  hold  him  responsible  for  an 
accident  happening  entirely  without  his  default,  and  against 
which  strict  care  and  prudence  would  not  guard. 

The  charge,  in  the  unqualified  terms  in  which  it  was 
given,  we  think  was  wrong,  and  the  judgment  should  be 
reversed. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded  for  a  new  trial. 

IL  P.  Biddle  and  L,  Chamberlainy  for  the  appellant. 


\ 
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May  Term, 

^°^'  Beeson  t;.  Foley, 


KlHO' 

WiLKiHs.        APPEAL  from  the  Wayne  Circuit  Court 
„  . ,  Per  Ouriam. — This  case  turns  entirely  upon  the  weight 

May  28.  of  evidence.     We  think  it  sustains  the  judgment. 

The  judgment  is  affirmed  with  3  per  cent  damages  and 
costs. 

O.  P.  Morion  and  J,  F.  Kibbey^  for  the  appellant 
J.  &  Newman  and  J.  P.  Siddallj  for  the  appellee. 


<  mi 


King  r.  Wilkins  and  Others. 

Assignment  of  error  as  follows :  "  That  the  Court  below  dismissed  the  phun- 
tiff's  bill,  and  gare  judgment  for  the  defendants,  when  bj  the  law,  said  Court 
should  haTe  given  judgment  for  the  plaintiff.    Edd^  bad. 

Friday,  APPEAL  from  the  Vigo  Circuit  Court 

WoRDEN,  ^4 — This  was  a  bill  in  chancery,  filed  under  the 
old  practice,  but  heard  and  determined  under  the  new. 
The  object  of  the  bill  was  to  secure  certain  property  claim- 
ed to  be  due  the  complainant  for  rent,  and  to  enjoin  the 
sale  of  the  same. 

The  cause  was  tried  by  the  Court,  and  there  was  a  find- 
ing for  the  defendants.  Motion  for  a  new  trial  made  and 
overruled;  and  judgment  for  defendants  on  the  finding. 

The  plaintiff  duly  excepted  to  the  decision  of  the  Court 
overruling  the  motion  for  a  new  trial,  and  took  a  bill  of 
exceptions  setting  out  the  evidence.  This  is  all  the  excep 
tion  there  was  taken  in  the  Court  below. 

The  only  error  assigned  is,  "  that  the  Court  below  dis- 
missed the  plaintiff's  bill,  and  gave  judgment  for  the  de- 
^  fendants,  when  by  the  law,  said  Court  should  have  given 

judgment  for  the  plaintiff." 

Passing  over  the  fact  that  the  exception  was  taken  to 
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one  niling  of  the  Court,  and  the  error  assigned  is  upon  an-  1^7  Tenn, 
other,  we  think  the  above  assignment  of  error  is  wholly  in-      ^°^'   ' 
sniScient.    The  statute  requires  a  specific  assignment  of     Gmffik 
all  eirors  relied  upon.    2  R«  S.  p.  161,  §  568.     Questions      Ltvoh. 
nnder  this  section  have  frequently  been  before  this  Court. 
The  case  of  Kimball  v.  Slossj  7  Ind.  B.  589,  is  directly  in 
point,  where  the  error  assigned  was,  that  the  judgment  was 
for  Sloss  when  by  law  it  should  have  been  for  Kimball.    It 
was  held  that  the  error  assigned  raised  no  question  for  the 
consideration  of  the  Court. 

That  case  is  decisive  of  the  present. 

Per  Ouriam^ — The  judgment  is  affirmed  with  costs. 

A.  Kifmeyj  for  the  appellant. 

T.  IL  Nelson^  for  the  appellees  (1). 

(I)  Mr.  NeUtm  dted  2  R.  S.  p.  161;  7  Ind.  B.  580;  Td.  589;  8  id.  257, 499, 
96,  471. 


Griffin  and  Others  v.  Lynch  and  Another. 

APPEAL  from  the  Tippecanoe  Circuit  Court.  fViday, 

Per  Curiam. — This  was  a  proceeding  to  obtain  partition  ^^  ^' 
of  certain  real  estate. 

The  record  shows  that  exceptions  were  takeii  to  the  find- 
ing and  judgment  of  the  Court;  but  no  motion  for  a  new 
trial  was  made,  so  as  to  enable  the  Court  to  review  its  find- 
ing or  embody  the  evidence  in  a  bill  of  exceptions.  We 
cannot  distinguish  this  class  of  cases  from  ordinary  adver* 
sary  proceedings,  in  which  such  motion  is  necessary  to  pre- 
sent the  questions  attempted  to  be  raised  in  this  case  for 
our  consideration. 

The  judgment  is  affirmed. 

&  A.  Ebiffi  Z.  Baird  and  J.  M.  La  Rue^  for  the  appel- 
lants. 

jR.  C  Gregory  and  R.  Jones,  for  the  appellees. 
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The  New  Albany  and  Salem  Railroad  Company  v. 

Slaughter. 

APPEAL  &om  the  Margcm  Court  of  Common  Pleas. 

Per  Curiam^ — The  judgment  in  this  case  is  reversed  for 
the  reasons  given  in  the  case  of  TAe  NetD  Albania  and  Sor 
lem  Railroad  Co.  v.  Fields^  at  the  present  tenoo* 

The  judgment  is  reversed  with  costs.  Cause  remanded 
for  a  new  trial. 

W.  H,^  Harrison  and  J.  W.  Oordon^  for  the  appellants 

(1). 
D.  M' Donald  and  A.  O.  Porter^  for  the  appellee  (2). 


(1)  Counsel  for  the  appellants  cited  the  following  cases  : 

Parol  eTidence  is  not  admissible  to  yary  or  defeat  a  written  oontiactr-«s- 
pedaUj  when  snch  evidence  goes  only  to  fiu:ts  oontemponneons  with  sach 
written  contract.  Blair  et  al,  r.  WUUanu,  7  Blackf.  132.— Gituws  y.  Clark,  6 
id,  ISS.—Wilton  y.  Black,  id,  509. 

(2)  Counsel  for  the  appellee  cited  the  following: 

The  hill  of  exceptions  most  show  that  an  objection  to  the  admission  of  eri- 
dence  was  made  when  the  evidence  was  ofiered,  and  that  the  Court  was  in- 
formed of  the  particular  objections  to  its  admission.  5  Ind.  H.  300.~6  id. 
463. — Houston  y.  Houston,  4  id,  139. 

It  has  been  decided  that  an  informal  subscription  for  stock  to  a  preliminaiy 
paper,  seems  but  a  provisional  act,  and  inoperative  unless  pursued  through  the 
remaining  forms  of  the  statute.  Troy  and  Boston  Railroad  Company  v.  Ttbbits, 
18  Barb.  (N.  T.)  298. 


■^ » 
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165    424 


Livingston  and  Others  t;.  Harvey. 


Friday, 
May  28. 


APPEAL  from  the  Marion  Court  t)f  Common  Pleas. 

Per  Curiavu — Harvey  brought  a  suit  against  *<  Liowg^ 
stony  Fargo  Sf  Co.^  and  WeUs^  BtUterJield  Sf  Co.^  as  propri- 
etors of,  and  doing  business  under  the  name  and  style  of, 
the  American  Express  Cb." 

There  was  no  appearance  below.  Judgment  for  plaintiff 
Livingston  8f  Fargo^  Wells  4*  BuUerfield  appeaL 
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The  summouB  does  not  give  the  names  of  the  defend-  ^^y  Term, 
ants  differently  from  the  complaint     The  judgment  is       -^^^^ 
agamst  the  defendants.  Thb  Stats 

Tlfe  names  should  have  appeared  in  some  part  of  the       Hill. 
]Hroceedings  (1). 

The  judgment  is  reversed  with  costs.     Cause  remand- 
ed, &o. 

K  O.  Newcomb  and  J.  S.  Harvey^  for  the  appellants. 

J.  L*  Ketcham  and  L  Coffin^  for  the  appellee. 

(1)  See  3  B]Ackf.  SSS,  and  cases  there  cited. 


. ^»»  . 


The  State  v*  Hill. 


The  use  of  land  for  a  highwaj  for  sach  a  length  of  lame  that  pnUic  accommo- 
dation and  private  rights  might  he  materially  affected  hy  an  intermption  of 
the  enjojment,  is  sufficient  to  raise  a  presumption  that  the  owner  intended  a 
dedication  ta  the  public. 

It  is  not  necessary  under  our  statute  that  the  highway  should  haye  been  estab- 
lished by  aatfiority. 


10  2191 
138  571 


10  219 
165  130 


APPEAL  from  the  Marion  Court  of  Common  Pleas.     fViaoy, 

Davison,  J. — Information  for  obstructing  a  public  high-    ^ 
way.    Plea,  not  guilty;  and  verdict  of  acquittal.     The 
state  appeals  upon  a  reserved  case.  "" 

Upon  the  trial,  it  was,  among  other  things,  proved  that 
the  highway  charged  to  have  been  obstructed,  had  not  been 
laid  out  and  established,  in  any  mode  prescribed  by  law. 
And  the  evidence  being  closed,  the  counsel  for  the  state 
moved  to  instruct  as  follows: 

'^If  the  jury  believe  that  the  road  in  question  had  been 
used  and  traveled  by  the  public,  and  worked  by  competent 
authority  for  a  series  of  years,  say  from  ten  to  fifteen  years 
next  before  the  alleged  obstruction,  and  that  the  obstruc- 
tion complained  of  had  been  placed  upon  th.e  road  by  the 
defendant,  they  should  find  him  guilty." 
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May  Term,       This  instruction  was  refused.    But  the  Court  instructed 
^Q^'      that— 

Thb  Btats  "If  the  jury  believe  from  the  evidence  that  the  road 
Hill  charged  to  have  been  obstructed  has  been  worked  by  com- 
petent authority,  and  used  by  the  public,  uninterruptedly, 
for  twenty  years  next  before  the  alleged  obstruction,  they 
should  find  the  defendant  guilty,  if  it  has  also  been  proved 
that  he  obstructed  the  road  as  charged."  ' 

.  The  instruction  given  is  evidently  based  upon  section  45 
of  an  act  relative  to  the  opening,  &c.,  of  highways,  which 
declares  that "  All  public  highways  which  have  been,  or 
may  hereafter  be,  used  as  such  for  twenty  years  or  more, 
shall  be  deemed  public  highways."  1  R.  S.  p.  315.  Bat 
we  have  given  a  construction  to  that  section  which  does 
not  favor  the  ruling  of  the  Common  Pleas.  In  Hays  v. 
The  State,  8  Ind.  R.  425,  it  was  held  that  that  statute, 
though  it  makes  twenty  years  user  an  absolute  bar,  does 
not  impair  the  right  of  the  public  to  insist  upon  a  dedica- 
tion, in  accordance  with  the  common-law  rule.  And  under 
that  rule,  it  has  been  decided  that  the  unopposed  user  of  a 
highway  by  the  public,  over  the  land  of  an  individual  who 
is  cognizant  of  the  fact,  for  a  much  less  period  than  twenty 
years — say  four  or  five  years — was  sufficient  to  raise  the 
presumption  of  a  dedication.  Indeed,  the  weight  of  author- 
ity seems  to  be,  that  the  use  of  land  for  a  highway  for  such 
a  length  of  time  that  public  accommodation  and  private 
rights  might  be  materiaUy  affected  by  an  interruption  of 
the  enjoyment,  would  be  evidence  that  the  owner  intended 
a  dedication  to  the  public  Jarvis  v.  Dean,  3  Bingh.  447. 
—2  Greenl.  Ev.  §  662. 

The  statute  upon  which  this  prosecution  is  founded,  does 
not  require  that  the  highway  obstructed  should  have  been 
established  by  competent  authority.  And  if,  in  this  in- 
stance, it  had  been  used,  traveled  and  worked  on,  uninter- 
ruptedly for  ten,  or  even  a  less  number  of  years,  the  jury 
had  the  right  to  infer  a  dedication  by  the  owner  of  the  land 
over  which  the  highway  passed,  and,  consequently,  to  find 
that  the  defendant  had  no  right  to  obstruct  it.     It  follows 
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that  the  instruction  of  the  Court  is  erroneous,  and  the  one  l^y  Tmn, 

refused  should  have  been  given,  ^^^* 

Per  Ckuriam. — The  judgment  is  reversed  with  costs*      Watkb 

^                                    1     1     •  TOWHSHIP. 

Cause  remanded,  &c.  y. 

J.  &  TarkingUm,  for  the  state.  Albxakdm. 


<  ^»*  * 


Wayne  Township  and  Marsh,  Treasurer,  v.  Alexander. 

Bj  the  school  Uw  of  1855,  township  trnstees  cannot  levy  a  tax  of  more  than 
25  cents  on  each  100  dollars  for  the  erection  and  repair  of  school-houses;  hut 
thej  maj  Icyy  an  extra  tax  to  paj*  a  deht  contracted  under  the  school  law 
of  1852. 

APPEAL  from  the  Owen  Circuit  Court.  Friday, 

Perkins,  J. — Application  for  an  injunction  to  restrain     ^^ 
the  collection  of  a  school  tax.     Injunction  granted.     Ap- 
peal. 

It  appears  that  Wayne  township  had  contracted  a  debt 
of  between  3,000  and  4,000  dollars,  for  the  building  of 
school-houses  under  the  school  law  of  1852;  and  that  the 
trustees  of  the  township  levied  a  tax  of  60  cents  on  the 
100  doUars  to  liquidate  the  debt.  The  tax  was  levied  un- 
der sections  8  and  9  of  the  school  law  of  1855,  Acts,  p. 
162.     Those  sections  are  as  follows: 

^  Sec  8.  The  board  of  trustees  shall  take  charge  of  the 
educational  affairs  of  the  township,  employ  teachers,  sub- 
ject to  the  provisions  hereafter  mentioned,  and  shall  estab- 
liab  and  conveniently  locate  a  sufficient  number  of  schools 
for  the  education  of  the  children  therein.  They  may  also 
establish  graded  schools,  or  9uch  modifications  of  them  as 
may  be  practicable. 

"  Sec  9.  They  shall  have  power  to  levy  a  tax  in  their 
respective  townships  for  the  construction  and  repair  of 
school-houses,  and  for  the  providing  of  furniture  and  fuel 
therefor;  but  no  such  tax  shall  exceed  the  sura  of  twenty- 
five  cents  on  each  one  hundred  dollars  of  property,  and  fifty 


Albxandbs. 
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Mftj  Term,  cents  on  each  poll,  in  any  one  year,  and  they  may  credit 
^^"*  each  tax-p^yer  upon  such  levy  with  two-thiids  of  any  tax 
Watkb  paid,  or  donation  made  for  the  btdlding  of  school-houses, 
y.  '  within  five  years  prior  to  the  taking  effect  of  the  act  of 
June  14, 1852 ;  and  they  shall  levy  taxes  to  pay  any  amounts 
due  for  the  erection  of  school-houses,  which  were  in  whole 
or  in  part  erected  under  the  provisions  of  an  act  entitled 
'  An  act  to  provide  for  a  general  and  uniform  system  of 
common  schools  and  school  libraries,  and  matters  properly 
connected  therewith,'  approved  June  14, 1852.  And  any 
tax-payer  who  may  choose  to  pay  to  the  treasurer  of  the 
township  wherein  said  tax-payer  has  property  liable  to  tax- 
ation, any  amount  of  money,  or  furnish  building  materials 
for  the  construction  of  school-houses,  or  furniture,  or  fuel 
therefor,  shall  be  entitled  to  a  receipt  from  the  trustees  of 
said  township,  which  shall  exempt  such  tax-payer  from  any 
further  taxes  for  said  purposes  until  the  taxes  of  such  tax* 
payer,  levied  for  said  purposes,  would,  if  not  thus  paid, 
amount  to  the  sum  or  value  of  the  materials  so  paid:  Pro- 
vided,  that  said  bmlding  materials  or  furniture  and  fuel 
shall  only  be  received  at  the  option  of  the  proper  tovmsbip 
trustees." 

The  injunction  was  granted  upon  the  ground  that  ihe 
trustees  could  not  levy  a  tax  exceeding  the  sum  of  25  cents 
on  the  100  dollars  in  any  one  year.  But  we  think  that 
limit  is  fixed  upon  taxation  for  constructing,  repairing,  &c^ 
school-houses  under  the  law  of  1855;  and  that  the  latter 
part  of  the  section  authorizes  an  extra  tax  to  pay  debts 
contracted  under  the  law  of  1852- (1). 

The  injunction  was  wrongly  granted. 

Per  Chmam. — The  decree  is  reversed  with  costs.  Cause 
remanded  to  be  dismissed. 

W.  M.  Franklin,  for  the  appellants. 

(1)  See  Lafayette  t.  Jennen,  and  ciMfl  cited,  ante,  70. 
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Sutton  v.  Sears. 


Mftjr  Term, 

1858. 

SUTTOH 

A.  parehased  of  B,,  hy  a  TeitMtl  contract,  a  parcel  of  land,  paid  part  of  the       Sbaks. 
pnrcluMe-moiiej,  took  possession,  and  made  improyements;  but  afterwards 
they  agreed  to  rescind  the  contract,  A.  agreeing  to  surrender  the  possession 
and  improyements  about  the  first  of  March,  and  B.  agreeing  to  giye  A.  a 
hone  wordi  110  doUan,  and  certain  notes.    The  horse  was  deliyered  and 

*  

accepted.  On  the  28th  daj  of  FAruary,  A,  tendered  the  poaseesion,  &c., 
and  remoyed  firom  the  premises.  B.  refused  to  execute  the  notes.  A,  brought 
suit. 

Held  J 1.  That  the  contract  was  not  yoid  for  uncertalntj'. 

2.  That  it  waa  not  void  hy  tho  atatnte  of  firanda. 

APPEAL  from  the  Rush  Cucnit  Court.  Friday, 

Perkins,  J. — Sears  filed  his  complaint  against  Sutton^  ^ 
alleging  that  on,  Uc^  at,  &c.,  by  a  verbal  contract,  he, 
Sears^  purchased  of  SutUm  a  parcel  of  land,  paid  part  of 
the  purchase-money,  took  possession,  and  made  improve- 
ments to  the  value  of  500  dollars;  that  subsequently,  on, 
&c,  at,  &C.,  it  was  agreed  between  the  parties  that  said 
contract  of  purchase  should  be  rescinded,  upon  the  follow- 
ing terms,  that  is  to  say:  Sears  was  to  surrender  the  pos- 
session of  the  premises,  and  improvements  thereon,  to  Sut' 
ton,  about  the  first  of  March^  1856.  Sutton  was  to  give  the 
plaintifi^  Sears,  a  horse  at  110  dollars,  which  was  then  and 
there  actually  delivered  and  accepted,  and  execute  to  him  two 
notes,  one  for  90  dollars,  payable  on  the  25th  day  of  Decern' 
ber,  1856,  and  the  other  for  100  dollars,  payable  on  the  25th 
day  of  Decemberj  1857.  The  complaint  farther  alleges 
that  on  the  28th  of  Februaryj  1856,  he,  the  plaintiff  ten- 
dered to  said  Sutton  the  possession  of  said  lands  and  im- 
provements, and  removed  therefrom  himself,  but  that  Sut" 
ton  refused  to  execute  the  notes,  &c,  and  still  refuses. 

The  defendant  demurred  to  the  complaint.  The  Court 
overruled  the  demurrer.  Answer  in  deniaL  Trial.  Judg- 
ment for  the  plaintiff  for  the  amount  for  which  notes  were 
to  have  been  executed,  less  the  interest  It  is  claimed  that 
the  Court  erred  in  overruling  the  demmrer  to  the  complaint, 
for  two  reasons: 

1.  That  the  contract  is  void  for  uncertainty. 
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Mar  Tern,       2.  That  it  is  void  by  the  statute  of  frauds. 
•^^^'  We  are  unable  to  satisfy  ourselves  that  the  contract  is 

ScTTov      void  for  uncertainty*     The  terms  of  it  are  sufficiently  plain 
Sbaju.      ctnd  explicit*     It  comes  to  this:  Sears  was  to  surrender  a 
right  to  Sutton^  and  Sutton  was  to  pay  him  a  specified  con- 
sideration for  the  surrender.   One  was  to  do,  the  other  was 
to  give.   This,  according  to  all  the  books,  constitutes  a  good 
,       contract. 

Nor  do  we  think  it  is  void  by  the  statute  of  frauds. 
At  common  law,  verbal  or  parol  contracts,  otherwise  lega], 
were  generally  vcdid.  The  contract  was  complete  when 
the  minds  of  the  contracting  parties  arrived  at  mutual  con- 
sent, without  delivery  of  the  subject-matter,  or  payment  of 
the  consideration.  2  Wend.  Black.,  top  pp.  441  to  449. — 
Ramsey  v.  Kochenowr^  8  Blackf.  325. — Bradley  v.  MickaeL, 
1  Jnd-  R.  651.— Wright  v.  Maxwell,  9  id.  192. 

But  by  the  statute  of  frauds,  certain  parol  contracts  can- 
not be  enforced,  unless  something  further  has  been  done. 
1  R.  S.  p.  299,  et  seq.     They  are— ' 

1.  Those  which  charge  an  executor,  &c 

2.  Those  which  charge  a  person  for  the  debts  of  another. 

3.  Those  which  charge  persons  upon  promises  in  con- 
sideration of  marriage. 

4.  Those  which  are  not  to  be  performed  within  a  year, 
&c. 

5.  Those  which  charge  persons  for  representations  of 
character,  &c 

It  is  needless  to  say  the  contract  sued  on^  does  not  fall 
within  any  of  these  specifications. 

But  there  are  two  more,  besides  the  provision  in  relation 
to  trusts.     They  are — 

1.  Contracts  for  the  sale  of  land. 

2.  Contracts  for  the  sale  of  goods  for  the  price  of  50  dol- 
lars or  more. 

Does  the  contract  sued  on  faU  under  either  of  these  spe- 
cifications? If  not,  it  is  not  embmced  by  the  statute,  and 
remains  good  at  common  law. 

It  is  not  a  contract  for  the  sale  of  lands.  The  title  to 
the  land  in  question  was  in  SuUon  already.     And  the  im- 
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provements  put  upon  them,  being  pennanent  buildings,  &e.,   ^y  Term, 
were  a  part  of  the  lands — ^the  realty — and  the  title  to  them       ^0^* 
went  with  that  to  the  lands.  Suttoit 

It  was  held  under  our  former  statute  of  frauds,  which  Sbabs. 
prohibited  the  enforcement  of  verbal  contracts  for  the  sale 
of  lands,  ^'or  any  interest  in  or  concerning  them,"  that  a 
sale  of  crops  growing  upon  lands,  or  a  relinquishment  of 
improvements  made  upon  them,  was  not  within  the  statute. 
Northern  y.  The  StaUy  1  Ind.  B.  113.— Bricker  v.  Hughes, 
4  id.  1^.—Qreen  v.  Vardvman,  2  Blackf.  324.  If  such 
were  the  case  under  the  power,  much  less  would  such  con* 
tracts  fall  within  the  present  statute  of  firauds,  which  omits 
the  clause  in  relation  to  'interest  in  or  concerning^  lands. 

Is  the  contract  one  for  the  sale  of  goods?  It  is,  if  with- 
in the  statute  at  all;  and  if  so  regarded,  it  is  liable  to  be 
enforced  because  earnest  was  paid  upon  it.  As  Sutton  had 
paid  110  dollars  upon  the  contract,  he  could  have  enforced 
it  against  Sears*  But  the  remedy  must  be  mutual  The 
suit  was  sustainable. 

The  finding  of  the  jury  cannot  be  disturbed  upon  the 
merits* 

The  damages'  were  not  excessive.  2  Parsons  on  Con- 
tracts,  1st  ed.,  p.  485,  and  notes. 

Per  Curtam. — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

A.  W.  Hubbard  and  L.  W.  Sexton^  for  the  appellant  (1). 

P.  A.  Hackleman  and  O.  C.  Clark,  for  the  aj^ellee  (2)» 

(1)  Connsel  for  the  appeUant  dted  1  Saond.  Fl.  Er.  113, 114,  115y  \%%; 
Smitk  Y.  Smith,  8  Blackf.  208;  BaUey  y.  Bicketta,  4  Ind.  R.  488;  Howards. 
Easton,  7  Johns,  205;  4  Ind.  R.  461 ;  Rowan  y.  LytU,  11  Wend.  617 ;  1  R.  S. 
p.  90S,  ^  22;  Id.  p.  299,  ^l;  Id.  p.  233,  \  4;  Beed  y.  Rudman,  5  ind.  B.  409. 

(2)  CouimI  for  the  appellee  dted  Green  y.  Vardiman,  2  Blackf.  324;  Bene- 
dict y.  Bebee,  11  Johns.  145;  Frear  y.  Hardenburgh,  5  id.  272;  N^ee  y.  Chapin, 
6  Wend.  461;  Storwu  y.  Snyder,  10  Johns.  109;  1  Fan.  Cont.  314;  Lomcer  y. 
Winiere,  7  Cow.  263;  2  Pan.  Cont.  485;  21  Wend.  90;  2  Blackf.  465;  3  id. 
904. 

Vol.  X.— 15 
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1858.  Ferry  v.  Jones. 


FSBST 

Joins.  APPEAL  from  the  Bartholomew  Circuit  Court. 

Per  OurianL — Suit  upon  a  promissory  note  executed  by 
^^1^  l%omas  a.  Ferry  to  T.  O.  Lee,  payable  at  A.  B.  Hmt  4* 

Cb.'f,  LouisvUl^    The  note  was  indorsed,  T.  &•  Lee. 

Answer.     Trial.    Judgment  for  the  plaintiff. 

The  Court  permitted  a  substituted  complaint,  for  a  pre- 
vious one  lost,  to  be  filed.  The  reasons  as^gned  for  or 
against  the  permission  do  not  appear. 

It  was  in  the  power  of  the  Court  to  permit  such  substi- 
tution; and  as  the  reasons  upon  which  the  Court  acted  do 
not  appear,  we  must  presume  them  to  have  been  sufficient. 

The  Court  permitted  the  plaintiff  to  fill  up  the  blank 
indorsement  to  himself.  This  could  be  done  upon  the  trial; 
and  even  if  not  done,  was  unimportant  CUurk  v.  Walker^ 
6  Blackf.  82.    See  Bowers  v.  Headen,  4  Ind.  R.  31& 

The  Court  refused  to  permit  an  amendment  to  the  an- 
.swer.  The  proposed  amendment  was  a  general  one  of  a 
set-off,  without  accompanying  it,  as  the  statute  requires, 
with  a  bill  of  the  particulars  of  the  set-ofil  Without  spe- 
cifying other  reasons,  this  is  sufficient  to  sustain  the  action 
of  the  Court 

The  second  paragmph  of  the  answer,  which  went  to  the 
ownership  of  the  note,  would  seem,  from  the  cases  of  Lam- 
son  V.  Falls,  6  Ind.  R.  309,  and  Swift  v.  Ellsworth  et  oL, 
at  the  present  term  (1),  to  be  insufficient  to  put  the  ques- 
tion in  issue.  It  should  have  shown  to  whom  the  note  was 
indorsed.  * 

The  judgment  is  afllrmed  with  1  per  cent  damages  and 
costs. 

R.  HUly  for  the  appellant 

W.  Herod  and  S.  Stansifer,  for  the  appellee. 

(1)  AnU,^05. 
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May  Tenn,  ' 

Shaw  and  Another  v.  Binkabb.  1868. 


Shaw 
An  agreement  between  the  principal  maker  and  the  payee  of  a  promiBSory  note,  y . 

withont  the  consent  of  the  surety,  to  extend  the  time  of  payment,  in  consid      Bihkahi). 
ention  of  nsniious  interest,  does  not  discharge  the  surety.  lo  sari 

la  a  suit  upon  piomisaory  notes,  an  answer  admitting  the  execution  as  surety,  ^ 

setting  up  payment  as  to  part,  and  a  discharge  as  to  the  balance,  by  an  agree- 
ment between  Uie  principal  and  the  creditor  for  an  extension  of  time  for  a 
Tslid  consideration  paid  to  die  latter,  without  the  consent  of  the  surety, — is 
good  on  demuxiw. 

Judgment  by  default  may  be  taken  against  a  defendant  properly  serred  with 
process;  and  where  an  entry  of  default  was  not  made,  it  is  amendable  in  the 
Court  below,  and  on  appeal^  the  amendment  will  be  presumed  to  have  been 
made. 

A  motioB  for  lesfe  to  anead  after  the  evidence  has  been  heard  as  addressed  to 
the  discretion  of  the  Court,  and  where  neither  the  evidence  nor  the  proposed 
amendment  are  in  the  record,  this  Court  cannot  say  that  the  Court  below 
has  abused  its  discretion. 

APPEAL  from  the  Wabash  Court  of  Common  Pleas.       Friday, 

Hajvna,  J- — The  appellee  sued  the  appellants  on  two  pro-  ^  *^ 
missory  notes,  one  due  Jidy  Slst,  and  the  other,  December 
23d,  1853.  One  of  the  defendants,  John  &  Shaw^  did  not 
appear;  the  other,  Benjamin  T.  jS%ai£7,  filed  his  answer,  con- 
t^ing  five  paragraphs,  and  certain  interrogatories  to  the 
plaintiff 

There  was  a  demurrer  to  the  first,  second,  third  and  fifth 
paragraphs  of  the  answer,  which  was  sustained. 

Judgment  was  rendered,  on  motion  of  plaintiff,  against 
John  ^'for  felling  to  answer  or  demur  as  required  by  the 
rules  of  this  Court,"  as  appears  by  the  record. 

The  appellants  insist  that  these  rulings  of  the  Court  are 
erroneous. 

The  first  paragraph  of  the  answer  alleges  that  said  Ben^ 
jamin  executed  the  notes  as  surety  only,  John  being  princi- 
pal; and  that  on  the  first  of  Ma/rch^  1854,  the  plaintiff,  with- 
out the  knowledge  or  consent  of  the  said  defendant,  agreed 
with  said  John  to  extend  the  time  for  the  payment  of  said 
notes  for  three  months  from  the  time  said  notes  became 
due,  in  consideration  that  said  John  would  pay  said  plain- 
tiff the  sum  of  12  dollars,  which  he  then  did,  for  said  for- 
bearance. 
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May  Term,       The  second  paragraph  sets  up  a  similar  agreement  made 

^^Q*      on  the  first  of  Jv/nCy  1854,  for  three  months  fjx)m  the  expi- 

Shaw       ration  of  the  former  term,  mentioned  in  the  first  paragraph. 

BncKARD.        The  third  sets  up  a  similar  agreement,  alleged  to  have 

been  made  on  the  15th  of  February^  1854,  to  extend  the 

time  of  payment  for  three  months  from  the  time  the  notes 

were,  on  their  face,  due,  in  consideration  that  said  John 

would  pay  said  plaintiff  interest  at  the  rate  of  twelve  and 

one-half  percent*  per  annum,  in  ^advance,  which  he  did; 

and  that  said  plaintiff  well  knew  said  Benjamin  was  surety 

only  on  said  notes. 

Is  an  agreement  of  forbearance,  made  by  a  creditor  with 
his  principal  debtor,  in  consideration  of  the  reception  of 
usurious  interest,  a  discharge  of  the  surety? 

In  the  case  of  Harbert  v.  Dumonti  3  Ind.  R.  348,  which 
was  an  action  on  joint  and  several  promissory  notes,  a 
part  of  the  defendants,  by  their  fourth  plea,  set  up  that  the 
plaintiff,  in  consideration  of  various  usurious  agreements 
(which  are  described),  gave  the  principal  (they  being  sureties 
only)  further  time  for  payment  without  their  consent,  &c. 
The  replication  was,  that  further  time  was  not  given  as 
alleged;  and  Judge  Blackford,  in  the  opinion,  says:  ^^The 
materiality  of  that  issue  depends  upon  two  questions;  first, 
whether  the  consideration  for  the  agreements  to  give  time 
was  valid;  and  if  so,  then,  secondly,  whether  the  giving  of 
the  time  discharged  the  sureties." 

The  Court  in  that  case  decided  that  the  consideration 
for  the  agreements  to  forbear  was  valid,  although  usurious ; 
because  by  the  statute  of  1845,  which  was  in  force  when 
the  agreements  were  made,  the  plaintiff  had  a  right  to  re- 
tain the  interest,  and  the  receipt  of  the  same  was  a  benefit 
to  him.  It  is  further  decided,  in  the  same  case,  that  a  valid 
agreement  not  to  sue  for  the  debt  for  a  limited  time,  made 
by  a  creditor  with  his  principal  debtor,  discharges  his  sure- 
ty. See,  also,  10  Curtis's  R.  104;  7  tU  353;  6  Peters,  250; 
12  Wheaton,  554;  6  Ind.  R.  134. 

The  statutes  in  force  when  the  agreements  set  up  in  the 
answer  in  this  case  were  made,  fix  the  rate  of  interest  at 
six  per  cent,  per  annum;  make  the  contract  valid  as  to  the 
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principal,  bat  invalid  in  case  a  reservation  of  usurious   ^^X  Term, 
interest  is  contracted  for,  as  to  that  interest;   give  au-       J^o^o* 
thority  to  the  person  paying,  &c.,  to  recover  such  interest;       Shaw 
and  make  the  receiving,  &c.,  of  usurious  interest  an  offense    Binkakd. 
punishable  by  fine.    It  follows  that  a  contract,  by  note,  for 
a  greater  rate  of  interest  than  six  per  cent  per  annum,  is, 
as  to  the  inteiest,  illegal,  not  binding,  and  it  cannot  be  en- 
forced. 

The  various  contracts  to  extend  the  time  of  payment,  as 
set  up  in  the  answer  in  this  case,  being  based  upon  the  re- 
ception of  usurious  interest,  which  the  debtor  had  the  right, 
by  statute,  to  sue  for  and  recover,  we  conceive  that  such 
agreements  were  not  binding,  effectual  and  operative  in 
point  of  law.  Story  on  Promissory  Notes,  §  413w — Barge 
on  Suretyship,  p.  204. — ^1  Comstock,  286. — 1  Parsons  on 
Contracts,  p.  513,  note  y.  The  first  authority  cited  is  to 
the  effect  that  the  agreement  must  be  <'  one  founded  upon 
a  valuable  consideration,  and  operative  in  point  of  law." 
The  next  authority  is  that  the  creditor  must,  ^'  by  some 
valid  and  effectual  engagement,  deprive  himself  of  the 
power  of  suing  the  principal."  Again,  ^'  in  all  these  cases, 
time  so  given  must  be  by  contract  which  is  binding." 

In  the  case  of  ViUu  ^  Bacon  v.  Jones  Sf  Piercy^  1  Com- 
stock, referred  to,  the  Court  of  Appeals  of  New  York 
decided  directly,  that  an  agreement  between  the  principal 
and  the  creditor,  without  the  consent  of  the  surety,  to  ex- 
tend the  'time  of  payment,  did  not  discharge  the  surety, 
the  consideration  for  the  agreement  being  the  payment  of 
usurious  interest.  Judge  Bronson  says,  ^^I  think  it  im- 
possible to  maintain  that  either  the  promise  or  the  payment 
of  usury,  is  a  good  consideration  for  a  promise  by  the 
creditor  to  give  time.  It  is  no  consideration  at  alL  The 
creditor  gets  no  benefit,  and  the  debtor  suffers  no  damage." 
It  is  true  that,  in  New  York,  such  contracts  were,  by  stat- 
ute, void;  but  we  are  not,  so  far  as  this  question  is  affected 
by  the  statutes,  able  to  see  any  distinction  between  that 
eaae  and  this.  There,  the  contract  was  void,  and,  therefore, 
of  no  binding  efficacy.  Here,  the  reception  or  reservation 
of  the  usurious  interest  is  an  illegal  act,  and  so  far  from 
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Mfty  Tom,   being  binding,  it  is  inoperative,  for  the  reason  that  it  is 

^^Q58,      expressly  provided  by  statute,  that  snch  interest  may  be 

Shaw       recovered  by  the  person,  &c-,  who  may  have  paid  it,  with 

Butkasb.    damages.     And  although  our  statute  so  far  differs  from 

that  of  New  York^  as  to  permit  the  usurer  to  recover  his 

principal,  that  recovery  is  without  costs  or  interest.     It,  in 

effect,  refuses  him  the  right  to  enforce  his  agreement,  but 

permits  him  to  recover  the  actual  amount  paid  out,  as  if  it 

was  so  paid  for  the  use  of  another. 

The  demurrer  was  properly  sustained  to  the  first,  second 
and  third  paragraphs  of  the  answer. 

The  fifth  paragraph  of  the  answer  professes  to  answer 
the  whole  complaint,  by  admitting  the  execution  of  the 
notes  as  surety,  only,  as  alleged,  and  avers  payment  of 
the  same  by  said  JbAn,  except  the  sum  of  350  dollars,  and 
as  to  that  sum,  that  the  plaintiff  and  the  said  John,  in  con- 
sideration of  a  certain  sum  of  money  then  paid  to  said 
plaintiff,  by  said  JbAn,  and  without  the  privity  or  consent 
of  said  Benjamin^  in  February,  1854,  entered  into,  and 
became  bound  by,  a  new  contract  to  extend  the  time  for 
the  payment  of  said  debt  to  a  time  agreed  upon,  the  exact 
terms  and  consideration  of  which  contract  were  not  known 
to  the  defendant,  but  were  to  the  plaintiff.  There  was  no 
other  answer  filed,  under  which  payment  could  be  given  in 
evidence.  Is  this  a  good  answer  to  the  whole,  or  any  part 
of  the  complaint? 

It  is  urged  that  this  paragraph  of  the  answer  is  too  un- 
certain and  indefinite,  and,  therefore,  the  demurrer  was 
properly  sustained.  It  admits  the  execution  of  the  notes; 
and  as  to  a  part,  aUeges  payment;  and  as  to  the  balance, 
attempts  to  plead  a  discharge,  or  such  acts  by  the  creditor 
as  estop  him  from  seeking  a  recovery  from  the  said  defend- 
ant. But  should  it  set  out  the  terms  of  the  new  contract, 
by  which  time  was  given  to  the  principal? 

We  think  it  states  substantially  a  good  defense.  It 
states  there  was  a  consideration  paid  by  the  principal 
to  the  plaintiff.  We  wiU  not  presume  that  consideration 
to  have  been  illegal.  If  it  was  satisfactory  to  the  friaintiff, 
and  upon  its  reception,  and  in  consequence  thereof,  for- 
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bearanoe  was  given  to  the  principal,  without  the  knowl-  May  Tens, 
edge  or  consent  of  the  surety,  he  would  be  discharged*      1^^* 
The  question  is,  does  the  answer  show  the  ^  existence  of      Shaw 
such  a  contract  for  delay  as,  if  violated,  would  give  the    Bivkaxd. 
principal  debtor  a  right  of  action."    6  Ind  R.  134.    That 
the  agreement  was  made  after  the  notes  became  due,  can- 
not change  the  rights  of  the  surety.     That  the  answer 
does  not  allege  the  precise  time  which  the  plaintiff  was  to 
^forbear,  is  not  a  substantial  defect  in  the  pleading;  he 
agreed  to  extend  the  time  of  debts  already  over  due,  to  a 
period  agreed  upon. 

The  exception  taken  to  the  ruling  of  the  Court,  in  strik- 
ing  out  a  portion  of  the  interrogatories  filed  with  the 
answer,  is  considered  as  waived  under  the  28th  rule  of  this 
Court,  no  point  having  been  made  thereon  in  any  of  the 
hriefe  filed  by  counseL 

The  next  question  presented,  is  as  to  the  correctness  of 
the  proceedings  of  the  Common  Pleas  Court,  in  rendering 
judgment  against  the  defendant,  who  did  not  appear.  He 
had  been  properly  served  with  process,  and  a  judgment  by 
defiftult  might  have  been  taken  against  him.  8  Ind.  R. 
869.  If  a  formal  entry  of  default  was  not  made,  it  was 
amendable  in  the  Court  below,  and  will  be  regarded  as 
amended  here.    Hi. 

The  last  point  raised  is,  that  the  Court  refused  to  permit 
the  defendant,  Benjamin,  to  file  an  additional  paragraph 
to  his  answer.  The  motion  for  leave  to  do  so  was  made 
after  the  evidence  was  heard.  The  evidence  is  not  in  the 
record;  nor  is  the  paragraph  proposed  to  be  filed,  properly 
there.  It  is  true,  the  derk  includes  what  he  calls  the  para- 
graph; but  it  is  not  contained  in  a  bill  of  exceptions,  as  it 
should  be  to  form  a  part  of  the  record.  This  was  a  dis- 
cretionary matter  with  the  Court;  and  unless  the  record 
contained  the  evidence,  and  the  answer  proposed  to  be  filed, 
this  Court  could  not  say  whether  the  ruling  was  a  sound 
exereise  of  legal  discretion,  or  an  abuse  thereof. 

For  the  enror  in  sustaining  the  demurrer  to  the  fifth  par- 
agraph of  the  answer,  the  judgment  must  be  reversed  for 
further  proceedings,  in  conformity  with  this  opinion. 
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May  Term,       Per  Ckffiam. — The  judgment  is  reversed  with  costs. 
1868.     'Cause  remanded.  &c 

A  C.  Newcomb^  J.  &  Harvey  and  J.  H,  Mailock,  for  the 


Bkowx 

V. 


LbWib.      appellants. 

H,  P.  Biddle^  for  the  appellee. 


>♦  > 


Brown  and  Wife  v.  Lewis. 


Friday^ 
May  28. 


Where  the  sum  demanded  in  the  conclosion  of  a  complaint  in  the  Common 
Pleas  exceeds  the  jurisdiction,  the  Coort  may  pennit  an  amendment  redno- 
ing  the  claim  to  an  amount  within  the  jniisdlction. 

If  an  answer  is  yalid  on  its  face,  and  no  facts  exist  peculiarly  within  the  judi- 
cial knowledge  of  the  Court,  showing  it  to  be  a  sham  defense,  it  should  not 
be  stricken  out  upon  affidaTit  of  its  falsity. 

« 

APPEAL  from  the  Ortmt  Court  of  Common  Pleas. 

Hanna,  J. — This  was  a  suit  upon  a  note,  and  to  fore- 
close a  mortgage.  The  plcdntiff,  in  his  original  complaint^ 
demanded  judgment  for  1,600  dollars,  the  amount  of  the 
note,  and  that  the  mortgage  be  foreclosed,  &c.. 

There  was  no  demurrer  filed. 

The  defendants  answered,  admitting  the  execution  of 
the  note  and  mortgage;  that  they  had  paid  on  the  same 
the  sum  of  1,035  dollars;  that  said  note  was  given  for  the 
consideration  of  certain  lands,  &c.;  and  that  the  plaintiff 
had  no  title  to  said  lands. 

The  Court,  on  motion  of  plaintiff,  permitted  him  to 
amend  his  complaint  by  inserting  that  the  defendants  -were 
entitled  to  a  credit  of  1,035  dollars,  for  so  much  paid  on 
said  note,  and  demanding  judgment  for  900  dollars.  This 
was  objected  and  excepted  to. 

The  Court  likewise  sustained  a  motion  made  by  plaintiff, 
based  upon  affidavits,  to  strike  out  that  portion  of  the  an- 
swer which  alleged  a  want  of  title  in  the  plaintiff,  at  the 
time  of  sale  of  the  lands  named.  This  was  also  objected 
and  excepted  to. 
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These  two  exceptions  present  the  only  poihts  insisted   May  Term, 
upon  by  counsel.  -^^^^ 

No  question  was  made  in  the  Court  below,  as  to  the  Bsowir 
jurisdiction  of  that  Court ;  but  it  is  now  urged  that  before  Lewm. 
the  amendment  was  made  the  sum  demanded  in  the  body 
and  at  the  conclusion  of  the  complaint  was  above  the  juris* 
diction  of  the  Court;  and  that  such  jurisdiction  could  not 
be  acquired  by  permitting  the  plaintiff  to  amend  by  alleg- 
^  ing  credits  which  would  so  far  reduce  the  amount  claimed 
as  to  bring  it  within  the  statutory  sum. 

This  is  a  similar  question  to  that  presented  to  us  in  the 
case  of  Epperly  v.  Little^  6  Ind,  R.  344,  which  has  been 
followed  in  other  cases. 

From  the  offer  to  amend,  by  giving  credits  which  would 
reduce  the  amount  due  to  less  than  1,000  dollars,  it  is  mani- 
fest that  not  more  than  that  sum  was  claimed  by  the  plain- 
tiff, and  we  think,  under  our  liberal  statute  of  amendments, 
the  Court  did  not  err  in  permitting  such  amendment. 

It  is  contended  by  the  appellants,  and  several  authorities 
cited  to  sustain  the  position,  that  in  a  Court  of  limited 
jurisdiction  the  complaint  must  show  that  such  Court  has 
jurisdiction.  In  WetheriU  et  aL  v.  The  InhnbUantSj  &c.,  5 
Blackf.  357,  it  is  decided  that  the  Court  in  which  the  suit 
was  instituted  had  no  jurisdiction,  because  of  the  magni- 
tude of  the  sum ;  and  yet  this  Court  sent  the  case  back 
with  leave  to  the  plaintif&  to  amend  the  declaration.  The 
inferior  Court,  in  the  case  at  bar,  did  nothing  more  than 
grant  such  lekve. 

As  to  the  other  question,  the  affidavits  of  counsel  and 
of  the  plaintiff  were  filed,  stating  that  the  tiUe  conveyed 
was  valid;  that  the  defense  attempted  to  be  set  up  was  a 
sham  defense,  for  the  purpose  of  delaying  the  plaintiff,  &c.; 
and  that  defendants  had  conveyed  the  land  to  a  third  party, 
whose  affidavit  was  also  filed,  stating  that  he  had  purchased 
the  land  of  defendants,  who  represented  the  titie  as  valid. 

Upon  these  affidavits,  and  the  admission  of  counsel  who 
filed  the  plea  that  he  knew  of  no  defect  in  the  titie,  a  rule 
was  granted  against  the  defendants  to  show  cause  against 
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striking  out  that  portion  of  the  answer  incinded  in  the  mo- 
tion.    No  cause  being  shown,  the  motion  was  snstained* 

We  think  there  was  error  in  this.  The  defendants,  in 
answer  to  the  rule,  might  have  set  up  in  affidavits,  that  the 
answer  was  filed  in  good  faith;  and  thus  have  made  a  trial 
on  affidavits.  Walpole  v.  Cooper^  7  Blackf.  100.  The 
Court  had  the  power  under  the  statute  to  strike  out  the 
paragraph,  as  setting  up  a  sham  defense  (5  Blackf.  287;  2 
R.  S«  p.  44 ;  Van  Santvoord's  PL  593,  594,  and  authorities 
cited),  where  the  answer  was  irregular,  &c;  and,  indeed, 
the  last  cited  authority  appears  to  indicate  pretty  strongly 
that  it  is  now  settled  in  New  York  that  a  plea,  good  on  its 
face,  may,  on  affidavits  of  its  falsity,  &c.,  be  stricken  out. 
But  we  think  the  better  practice  is  to  avoid  such  trials  upon 
affidavits,  and  that  if  the  answer  is  legal  on  its  foce,  and 
no  facts  exist,  peculiariy  within  the  judicial  knowledge  of 
the  Court,  showing  it  to  be  a  sham  defense,  it  should 
stand. 

Per  Ourianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

A.  Steele^  EL  D.  Humipson  and  J.  BrowtUeej  for  the  ap- 
pellants (1). 

L  Van  Devanter  and  X  F.  McDowell^  for  the  appellee  (2). 


( 1 )  Toaching  tiie  jnrisdictiaii,  coniwel  for  the  appellaiits  dted  Bryan  t.  B^fAe, 
4  Blackf.  249;  Perkitu  y.  Smith,  id,  299 ;  Beard  y.  Kinn^,  6  id,  425;  Wether- 
iU  Y.  The  Inhabitants,  fx,,  5  Blackf.  857. 

(2)  Touching  sham  defenses,  counsel  for  the  appellee  dted  2  R.  S.  p.  44, 4 
77;  8  Barb.  (8.  C,  B.)  79;  2  Cow.  637;  18  Wend.  567;  1  Bam.  &  Cress.  286; 
4  How.  Fit.  115;  6  id.  360,  note;  Id,  357;  Darrvw  y.  MiBer,  5  id,  247. 


.  •  »»  > 


The  Ohio  Insurance  Company  v.  Nunemacher. 


A  person  demanding  the  right  to  subscribe  to  the  capital-stock  of  a  corpora- 
tion is  not  relieyed  from  the  necessity  of  making  a  tender,  by  the  statement 
by  the  secretary  of  the  company  that  he  has  no  stock  for  him. 
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In  a  suit  against  a  eorpoiation  by  a  penon  demanding  roeh  right,  part^  eri-  May  Term, 

dence  of  the  contents  of  a  note  and  check  tendered  in  payment  for  such  1858. 
stock,  18  inadmissible,  unless  the  proper  foundation  for  its  introduction  haa 


been  laid.  S^^Sct 

And,  hi  such  caae,  evidence  of  a  demand  of  such  stock,  and  of  a  tender  of  such  Cohpakt 

note  and  check  in  payment  therefor  without  legitimate  evidence  of  tiieir  r. 

contents,  coupled  with  proof  that  no  money  was  offered,  is  not  sufficient  to  „"**^' 
support  a  finding  for  the  plaintiff. 

APPEAL  from  the  Fhyd  Circuit  Court.  Friday, 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against  ^  ^' 
the  appellants,  to  recover  damages  for  refusing  to  permit 
him  to  subscribe  for  stock  in  said  company.  The  com- 
plaint avers,  in  substance,  that  the  defendants  were  pos- 
sessed of  a  capital-stock  of  100,000  dollars,  divided  into 
shares  of  50  dollars  each,  and  that  the  plaintiff  was  the 
holder  and  owner  of  sixty  of  those  shares;  that  afterwards, 
the  defendants  by  a  vote  of  their  directors,  increased  their 
said  capital-stock  to  200,000  dollars,  whereby  the  plaintiff 
became  entitled  to  subscribe  for  and  receive  as  many  shares 
in  the  new  stock  as  he  held  in  the  old,  upon  paying  the  par 
value  thereof,  to-wit;  50  dollars  on  each  share;  that  the 
plaintiff  afterwards,  to-wit,  &c.,  offered  to  subscribe  for 
sixty  shares  of  the  new  stock,  and  has  always  been  ready, 
&c.,  and  that  he  offered  to  pay  to  said  company  all  such 
sums  of  money  as  they  had  ordered  to  be  paid  in  upon 
said  subscription  to  the  capital-stock,  at  such  times  as  the 
company  had  ordered  and  consented  that  such  sums  should 
be  paid;  that  he  has  always  been  ready  to  pay,  &c.,  and 
that  he  demanded  the  certificates  of  stock,  &c.;  but  the 
defendants  wrongfully  and  unlawfully  refused  to  permit 
him  to  subscribe  for  said  new  stock,  and  issue  him  certifi- 
cates therefor,  but,  on  the  contrary,  after  the  order  was 
passed  for  increasing  the  stock,  and  before  the  books  were 
publicly  opened,  the  greater  part  of  the  stock  was  taken 
by  the  directors,  and  the  residue  by  a  few  of  their  friends, 
whom  the  directors  had  invited  to  take  stock,  without  any 
notice  having  been  given,  &c.;  that  the  market  value  of 
said  stock  was  70  dollars  per  share,  &c.  Wherefore  he 
claims  1,200  dollars  damages. 

There  was  a  demurrer  filed  to  the  complaint,  which  was 
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May  Term,  overruled  by  the  Court  The  defendants  then  filed  their  an- 
1808.      swer,  which  led  to  issues  of  law  and  fact. 

There  appear  to  be  two  affirmative  paragraphs  of  the 
defendants'  answer,  to  which  there  is  no  replication.  With* 
out  a  determination  of  the  issues  of  law,  and  in  this  state 
of  the  pleadings,  the  cause  was  submitted  to  the  Court  for 
trial  of  the  issues  of  fact,  and  there  was  a  finding  for  the 
plaintiff  for  663  dollars.  Motion  for  a  new  trial  overruled, 
and  judgment  on  the  finding. 

The  errors  specifically  assigned  are,  that  the  Court  erred 
in  overruling  the  demurrer  to  the  complaint. 

That  the  Court  erred  in  admitting  improper  testimony, 
over  defendants'  objection,  and  in  refusing  to  award  a  new 
trial. 

We  cannot  notice  the  irregularity  in  proceeding  to  the 
trial  of  the  issues  of  fact  before  the  issues  of  law  were  dis- 
posed of,  and  while  the  two  paragraphs  of  the  answer  were 
unnoticed,  as  that  is  not  assigned  for  error. 

The  decision  of  the  Court  in  overruling  the  demurrer  to 
the  complaint  was  not  excepted  to,  and  therefore  the  ques- 
tion argued  mo8tly,.by  counsel,  is  not  properly  before  us. 
That  question  is,  whether  a  stockholder  in  a  joint  stock 
corporation  which  has  the  power  under  its  charter  of  in- 
creasing its  capital-stock,  has  a  right,  upon  such  capital- 
stock  being  increased,  to  subscribe  for  and  hold  the  new 
stock  in  proportion  to  his  interest  in  the  old.  Or,  in  other 
words,  whether  the  augmentation  of  the  capital-stock  is 
for  the  benefit  of  each  stockholder  in  proportion  to  his  stock. 
Such  is  the  doctrine  contended  for  by  the  appellee,  and  it 
seems  to  be  sustained  by  the  case  of  Oray  v.  Portland  Bank, 
3  Mass.  R.  364;  and  Messrs.  Anffell  Sf  Ames,  in  their  work 
on  Corporations  (§  554,  5th  ed.),  refer  to  this  case  as  a  cor- 
rect exposition  of  the  law.  On  the  other  hand,  it  is  con- 
tended that  the  stockholders  have  no  vested  right  to  sub- 
scribe for  the  new  stock,  upon  such  increase,  but  that  the 
directors  may  permit  any  one  to  subscribe  for  the  same,  or 
put  the  same  in  market  and  seU  it  for  a  premium  if  they 
can;  and  especially  can  they  do  it,  as  is  claimed,  under  the 
charter  of  the  appellants. 
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Another  question  raised  by  the  demurrer,  and  argued  by  ^^y  '^^nn 
counsel,  is,  whether  the  corporation  would  be  liable  in  SFUch       *Q^* 
case,  or  whether  the  directors  or  officers  refusing  to  permit 
such  subscription  would  be  liable  only  in  their  individual 
and  private  capacity* 

We  shall  not  decide  either  of  these  questions,  as  we 
should  be  going  beyond  what  is  legitimately  presented  by 
the  record  to  do  so. 

Exceptions  were  duly  taken  to  the  decision  of  the  Court, 
overruling  the  motion  for  a  new  trial,  and  the  evidence  all 
set  out  The  ground  upon  which  a  new  trial  was  asked 
was,  that  the  finding  was  not  sustained  by  the  evidence, 
and  that  improper  testimony  bad  been  received,  over  the 
appellants'  objection.  It  appears  by  the  bill  of  exceptions, 
that  the  plaintiff  below,  proved  by  one  John  R.  Nunemor 
eliefj  the  plaintiiPs  son,  that  he  demanded  on  behalf  of  his 
father,  of  the  secretary  of  the  company,  the  privilege  of 
subscribing  for  sixty  shares  of  the  increased  stock,  and  pro- 
duced a  check  and  note  in  payment  therefor.  The  appel- 
lants objected  to  parol  proof  of  the  contents  of  the  note  and 
chfck,  the  names  of  the  owners  or  makers,  or  the  amount 
thereof,  and  pointed  out  the  obvious  objection^  that  the 
note  and  check  were  the  best  evidence  of  the  contents 
thereof,  no  foundation  having  been  laid  for  the  introduction 
of  parol  testimony;  but  the  Court  overruled  the  objection, 
and  the  appellants  excepted.  Thereupon,  the  plaintiff  pro- 
ved by  the  witness,  without  producing  the  note  or  check, 
or  accounting  for  their  absence,  that  the  check  was  for  700 
dallars  or  900  dollars — witness  did  not  recollect  which — 
and  the  note  for  2,400  dollars.  The  check  was  drawn  by 
D.  Reisinger  Jf  &>it,  on  a  banking-house  in  Louisville— ^M 
not  recollect  what  house  it  was.  It  was  a  good  check—- 
that  is,  the  drawers  were  good.  The  note  was  made  by 
the  plaintiff  and  indorsed  by  Wm.  W.  Weir  and  by  ReiS' 
inger  Sf  Son.  Witness  laid  the  note  and  check  down  on 
the  counter  before  Applegate^  the  secretary  of  the  company, 
but  he,  Applegate,  did  not  pick  them  up.  It  further  ap- 
pears that  the  secretary  told  the  witness  to  put  the  note  in 
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Msy  Term,  the  **  diaoount  box,"  and  when  the  company  got  money  they 
^^^*  would  discount  it,  but  he  had  not  then  looked  at  the  note, 
and  did  not  know  whose  it  was.  It  further  appears  that 
the  plaintiff's  note,  at  four  or  six  months,  with  Reisinger  4" 
Son  and  Wnu  W.  Weir  as  indorsers,  would  have  been  good 
at  their  counter  for  3,000  or  4,000  dollars;  and  that  a  check 
by  Reisifiger  Sf  Co.  on  Hunt  of  Louisville^  would  have  been 
treated  as  money.  It  further  appears  that,  when  the  wit- 
ness demanded  the  stock  for  his  father,  Applegaie^  the  se- 
cretary, replied  that  he  had  no  stock  for  Mr.  Nunemaeher; 
and  also,  that  Nunemaeher  never  offered  any  money,  nor 
did  any  one  for  him* 

This  is  all  the  testimony  that  seems  to  have  any  bearing 
on  the  subject  of  an  offer  by  the  plaintiff  to  pay  for  the 
stock. 

/  We  do  not  think  that  the  statement  of  the  secretary 
that  he  had  no  stock  for  Mr.  Nunemackerj  dispenses  with 
the  necessity  on  the  part  of  Nunemaeher  to  make  such 
offer. 

We  think  the  Court  below  erred  in  admitting  parol  evi- 
dence of  the  contents  of  the  note  and  check.  The  names 
of  the  makers  and  indorsers  of  the  note,  and  the  drawers 
of  the  check,  and  the  respective  amounts  of  each,  are  cer^ 
tainly  substantial  parts  of  the  contents  thereof. 

It  is  sug^iested  by  counsel,  that  the  papers  were  not  of 
a  character  to  be  kept,  and  that  the  proof  is  not  so  much 
of  their  contents,  as  of  their « character  for  solvency,  and 
amounts. 

If  the  papers  were  not  kept,  but  lost  or  destroyed,  it 
would  have  been  an  easy  matter  to  lay  the  proper  founda* 
tion  for  the  introduction  of  parol  evidence  of  their  con- 
tents. The  objection  is  not  to  the  introduction  of  parol 
evidence  of  the  solvency  of  the  makers  or  drawers,  but  to 
parol  evidence  showing  who  were  the  makers  and  drawers, 
and  the  amounts. 

Without  this  evidence,  we  think  there  was  not  enough 
before  the  Court  to  sustain  the  finding.  Strike  that  oat, 
and  all  the  evidence  on  the  subject  of  the  offer  to  pay  by 
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the  plaintiff  is,  that  his  agent  produced  a  couple  of  papers  ^^  Term, 


and  demanded  the  sixty  shares  of  stock,  proposing  to  pay 
therefor  with  the  two  papers  or  the  proceeds  thereof. 

We  conceive  it  to  be  extremely  doubtful  whether  all  the 
evidence  introduced,  sustains  this  part  of  the  case.  The 
witness  is  unable  to  state  on  whom  the  check  was  drawn, 
but  it  was  on  some  banking*house  in  Louisville;  nor  does 
he  recollect  whether  it  was  for  700  or  900  dollars.  This 
uncertainty  in  human  recoUection  and  memory  iUustrates 
the  propriety  apd  necessity  of  adhering  to  the  rule  which 
requires  the  production  of  the  best  evidence,  unless  it  be 
shown  to  be  out  of  the  power  of  the  party  to  produce  it. 
Bankers'  checks  are  frequently  taken  and  received  as  mo- 
ney, and  in  this  case  it  is  shown  that  a  check  by  Reisinger 
4*  Co.  on  Hunt  of  Louisville j  would  be  treated  at  the  coun- 
ter of  the  company  as  money.  But  it  does  not  appear  that 
this  was  drawn  on  Hunt.  It  might,  for  aught  that  appears, 
have  been  drawn  on  any  other  banking-house,  and  one  with 
whom  the  company  had  no  connection.  It  may  have  been 
a  check  that  they  would  not  receive  as  money,  or  otherwise, 
for  any  purpose.  Again,  it  does  not  appear  in  whose  fa- 
vor the  check  was  drawn,  whether  to  the  appellants,  or  some 
other  person;  nor  whether,  by  its  terms,  it  was  negotiable 
and  indorsed  to  her  by  some  other  payee.  Neither  does  it 
appear  to  whom  the  note  in  question  was  payable.  It  is 
shown  that  a  note  of  plaintiff,  indorsed  as  this  was,  at  four 
or  six  months,  would  be  good  at  the  counter  of  appel- 
lants; but  it  does  not  appear  when  this  note  was  payable, 
and  there  is  nothing  before  us  from  which  we  can  infer  that 
it  was  payable  in  six  months  or  any  other  particular  length 
of  time. 

It  appears  that  some  of  the  new  stock  subscriptions  were 
paid  in  cash,  some  partly  in  cash  and  partly  in  notes  to  be 
discounted,  and  some  entirely  in  notes  to  be  discounted; 
but  the  above  testimony  does  not  show  that  the  plaintiff 
offered  to  pay  either  in  money,  or  to  furnish  for  discount 
such  notes  as  the  corporation  was  receiving  from  others  to 
be  discounted  and  the  proceeds  applied  in  payment  for 
stock. 


1858. 
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May  Term,       Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
^^^^'       Cause  remanded  for  a  new  triaL 
JoKEB  W.  T.  Otto  and  X  &  Davis^  for  the  appellants. 

GoTT.  J'  CoUinSy  for  the  appellee  (1). 

/ 

(1)  Mr.  CoUifU  citod  Gnuf  t.  The  Portland  Bank,  3  Mass.  B.  364;  Uniw 
Bank  y.  McDonough,  5  Louisiana  B.  63;  JTte  State  y.  77^  Bank  of  CUtmbus, 
10  Ohio  R.  91 ;  Viner's  Abr.  tit.  Stocks,  A.;  10  Johns.  484;  S3  Pick.  168. 


>  •»»  » 


Jones  v.  Gott. 

A  bill  of  sale  of  goods  by  a  failing  debtor,  purporting  to  yest  the  propertr 
absolutely  in  the  yendee  in  trust  for  a  third  person,  in  consideration  of  a 
preyions  indebtedness  of  the  yendor  to  such  third  party,  arising  out  of  a 
breach  of  trust,  is  not  within  f  8  of  the  statute  of  frauds. 

/r*v%,  APPEAL  from  the  Marion  Court  of  Common  Pleas. 

WoRDEN,  J. — Action  by  the  appellant  against  the  appel- 
lee, to  secure  possession  of  certain  personal  property. 

The  cause  was  tried  by  the  Court;  finding' by  the  Court 
for  the  defendant;  motion  for  new  trial  overruled;  excep- 
tions taken,  and  judgment  on  the  finding. 

The  evidence  is  all  set  out  in  the  bill  of  exceptions,  and 
consists  of  one  deposition,  and  an  agreement  by  the  parties 
as  to  certain  facts.  The  facts,  as  stated  in  the  said  agree- 
ment are,  that  the  property  in  controversy  was  levied  on 
by  the  defendant,  on  an  execution  in  his  hands  as  constable, 
on  a  judgment  in  favor  of  one  David  Kempj  against  one 
Albert  E.  Jones;  that  Cornelia  Jones,  the  plaintiff,  being  a 
sister  of  said  Albert,  held  a  bill  of  sale  of  the  property  in 
controversy,  from  the  said  Albert,  of  a  date  three  or  four 
days  prior  to  the  date  of  the  said  judgment;  that  said 
Cornelia  resided  as  one  of  the  family  of  said  Albert,  and 
that,  at  the  time  of  the  levy  on  said  property,  it  was  in  the 
house  occupied  by  said  Albert  and  family,  of  which  Cor- 
nelia was  a  member;  that  at  the  time  of  the  execution  of 
said  bill  of  sale  by  said  Albert,  no  money  was  passed,  or 
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paid  him  for  said  bill  of  sale;  that  said  property  was  then   May  Term, 
in  the  house  occupied  by  him  and  his  family;  that  said  bill       ^^^^^ 
of  sale  purported  to  vest  said  property  in  said  Cornelia       Jokes 
absolutely,  in  trust  for  one  Lucy  Jones^  in  consideration  of       Gott. 
an  indebtedness  alleged  to  be  owing  to  said  Lucy,  by  said 
Albert;  that  after  the  execution  of  said  bill  of  sale,  said 
Albert  left  LicUanapolis  permanently,  leaving  his  wife  and 
the  said  Cornelia  living  in  the  house  occupied  by  him,  and 
the  property  remained  in  the  house  with  them,  and  that 
said  Albert  was  then  in  failing  circumstances.     It  appears  > 
frdm  the  deposition,  that  one  Cornelia  Jones,  mother  of 
the  plaintiff,  by  her  last  will  and  testament,  devised  certain 
real  estate  in   Yotrnffstown,   Ohio,  of  the  value  of  from 
1,800  to  2,500  dollars,  to  Ira  Jones,  in  trust  for  said  Lucy 
Jones,  who,  it  is  to  be  inferred  from  the  deposition,  was 
non  compos  mentis;  that  by  the  terms  of  the  will,  upon  the 
death  of  said  j&*a  Jones,  which  happened  about  two  years 
after  the  date  of  the  will,  which  was  dated  February  6, 
1851,  the  said  trust  was  to  be  vested  in  the  plaintiff,  if  she 
should  be  in  a  condition  to  accept  and  execute  the  same, 
and  if  not,  then  the  said  trust  was  to  vest  in  said  Albert,  and 
he  was  to  execute  the  same;  that  said  Albert  accordingly 
took  charge  of  said  Lucy  and  said  property,  until  such  time 
as  said  plaintiff  should  be  able  and  willing  to  take  charge 
thereof — ^the  three,  Albert,  Cornelia  and  Lucy,  living  to-     * 
gether,  Cornelia  having  full  control  and  management  of  her 
said  sister  Lucy — ^and  the  said  Albert  uded  the  said  property 
for  and  instead  of  said  Cornelia;  that  said  Albert  exchanged 
the  said  property  in  Ohio  for  property  in  Indianapolis,  and 
then  sold  that,  and  appropriated  the  proceeds  thereof  to  his 
own  use;  that  said  Albert  put  property  consisting  of  plank- 
road  stock,  notes  and  other  property,  consisting,  as  the  wit- 
ness understood,  of  household  property,  (the  kind  of  property 
in  controversy,)  into  the  hands  of  said  Cornelia,  as  part  in- 
demnity for  the  sale  of  said  trust  property. 

The  question  before  us  is,  whether  on  the  above  facts, 
the  plaintiff  is  entitled  to  recover.     There  is  no  conflicting 
testimony.     The  decision  below  seems  to  have  been  upon 
Vol.  X.— 16 
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May  Tenn,   questions  of  law  growing  out  of  the  facts,  as  the  facts  weif 
^^°'      not  disputed. 

Jokes  The  ground  taken  by  the  appellee  is,  that  the  sale  by 

Go^T.  Albert  to  Comelic^  the  plaintiff,  is  void  under  §  8  of  the 
act  for  the  prevention  of  frauds  and  purjuries, — 1  R.  S.,  p. 
801, — because  it  was  not  ^'accompanied  by  an  immediate 
delivery,  and  followed  by  an  actual  change  of  the  pos- 
session of  the  things  sold." 

Said  section  is  as  follows: 

"  Sec.  8.  Every  sale  made  by  a  vendor  of  goods  in  his 
possession,  or  under  his  control,  unless  the  same  be  accom- 
panied by  immediate  delivery,  and  be  followed  by  an 
actual  change  of  the  possession  of  the  things  sold,  shall  be 
presumed  to  be  fraudulent  and  void,  as  against  the  credit- 
ors of  the  vendor,  or  subsequent  purchasers  in  good  faith, 
unless  it  shall  be  made  to  appear  that  the  same  was  made 
in  good  faith,  and  without  any  intent  to  defraud  such  cred- 
itors or  purchasers." 

A  very  brief  glance  at  what  appears  to  be  the  history  of 
the  above  legislation,  may  not  be  inappropriate. 

By  the  statute  of  13th  Eliz.  c.  5,  which  is  said  to  be 
^mply  declaratory  of  the  common  law,  it  was  provided 
that  every  gift,  grant,  bargain,  and  conveyance  of  goods 
and  chattels,  with  intent  to  hinder,  delay  or  defraud  cred- 
itors, &c.,  shall  be  utterly  void,  &c. 

This  statute,  it  is  understood,  has  been  always  in  foire 
in  this  state,  it  being  in  aid  of  the  common  law,  and  hav- 
ing been  enacted  prior  to  the  fourth  year  of  the  reign  of 
James  the  first.  The  most  of  the  states  in  the  Union  have 
also  adopted  it.  Under  this  statute,  a  great  diversity  of 
opinion  has  existed,  as  to  the  effect  of  a  vendor  or  mort- 
gagor retaining  the  possession  of  the  property  sold  or 
mortgaged;  some  Courts  holding  that  it  was  fraudulent 
per  scy  and  conclusive,  while  others  held  it  to  be  oiAj  primal 
facie  evidence  of  fraud,  which  might  be  rebutted  and  ex- 
I^ained.  From  Twiners  Casey  3  Co.  80,  down  to  modem 
times,  both  in  England  and  the  United  Slates^  the  decisions 
have  been  various  and  conflicting;  but  the  current  of  mod- 
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em  decisions  seems  to  incline  to  the  doctrine  that  it  is  ^^7  'l^enii, 
oidj  prima  facie  fraudulent.  ^^^"' 

In  Wdlsan  et  aL  v.  Williams  et  al^  4  Blackf.  26,  Judge  Jowba 
Stevens  has,  with  great  induslry  and  research,  collected  6ott. 
the  various  conflicting  decisions,  both  in  EngUmd  and  the 
UniUd  States.  The  question  was  settled  in  this  state  by 
the  decision  in  that  case,  and  the  case  following  it,  of 
Hdnkins  et  aL  v.  IngolSy  id*  35,  in  which  it  was  held  that 
retaining  such  possession  was  only  prima  fade  evidence  of 
fraud,  which  might  be  rebutted. 

In  1843,  this  principle  was,  it  is  believed,  for  the  first  time 
incorporated  into  the  statutory  law  of  the  state,  substan- 
tially as  in  the  section  above  quoted,  R.  8. 1843,  p.  590, 
§  8.  The  legislature  seems  to  have  adopted  the  adjudica* 
tioDs  of  the  Supreme  Court  upon  this  question,  leaving  the 
presumption  of  fraud  open,  to  be  rebutted  by  any  evidence 
legitimate  for  that  purpose;  smd  this  is  made  abundantly 
clear  by  the  21st  section  of  the  same  act,  which  provides 
that  ''the  question  of  fraudulent  intent,  in  all  cases  arising 
under  the  provisions  of  this  act,  shall  be  deemed  a  question 
of  fact,"  &C. 

It  is  claimed  by  counsel  for  the  appellant,  that  it  does 
not  appear  but  there  was  an  actual  delivery  of  the  property, 
duly  followed  up  by  fustual  possession  on  the  part  of  the 
plaintiff;  or  if  there  was  no  delivery,  that  the  circumstances 
attending  the  case,  and  the  situation  of  the  parties,  dis- 
pensed with  the  necessity  of  it;  but  we  shall  pass  over 
these  questions,  and  examine  the  case  as  to  the  fraudulent 
intent,  starting  out  with  the  presumption,  as  the  statute 
directs,  that  the  transaction  was  fraudulent. 

The  bin  of  sale  purports  to  vest  the  property  absolutely 
in  the  plaintiff,  in  trust  for  the  said  Lucy^  in  consideration 
of  an  indebtedness  from  the  said  Albert  to  her;  and  if  the 
bill  stated  the  truth,  no  money  should  have  passed,  or  been 
paid  him  for  the  bill  of  sale.  In  such  a  case,  the  passing 
of  money,  or  making  pretended  payments,  would  look  like 
a  fraudulent  device  to  cover  up  a  dishonest  transaction; 
because  it  would  contradict  what  is  expressed  in  the  bill 
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Maj  Term,   of  sale  itself,  that  it  was  in  consideration  of  a  previous 

^°^°'  indebtedness. 
Thb  Eyanb-  It  appears  that  Albert  was  justly  indebted  to  lAwy^  in 
Raii.b']>  Co.  a  sum  between  1,800  and  2,500  dollars,  for  property  dis- 
Shxarbb  posed  of  by  him  as  her  trustee,  the  proceeds  of  which  be  had 
appropriated  to  his  own  use;  and  in  his  ^< failing  circum- 
stances" he  was  probably  anxious  to  secure  to  her  that 
indebtedness,  as  far  as  possible.  This,  we  think,  he  had  a 
legal  right  to  do.  A  failing  debtor  may  undoubtedly  gite 
a  preference  to  one  creditor  or  class  of  creditors,  and  a  sale 
or  assignment  for  such  purpose  is  not  treated  as  malafide, 
but  as  merely  doing  what  the  law  admits  to  be  rightful 
1  Story's  Equity  Jurisprudence,  §  370.  We  think  the  un- 
contradicted proof  of  this  indebtedness,  arising  out  of  a 
flagrant  breach  of  a  trust  repfosed  in  him,  followed  up,  as  it 
was,  by  a  bill  of  sale  made  in  consideration  of  such  indebt- 
edness, removes  the  presumption  of  fraud  that  would  oth- 
erwise attach  to  the  transaction. 

The  evidence  to  repel  the  presumption  of  fraud  in  this 
case,  we  think  is  fully  as  strong,  as  in  the  case  of  Sloan  v. 
Kingore  and  another,  3  Ind.  R.  549,  which  folly  sustains 
our  decision. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 

W,  WallcLce  and  B.  Harrison^  for  the  appellant. 

R.  L.  WcUpolej  for  the  appellee. 


*•»  > 


The  Evansville,  Indianapolis  and  Cleveland  Straight 
Line  Railroad  Company  v.  Shearer. 

A  person  sabficribing  to  the  capital-stock  of  a  corporation  conditionallj,  is  not 
to  be  considered  a  stockholder,  or  as  liable  on  the  snbscriptibn,  nntil  the 
company  has  performed  the  condition  npon  which  his  undertaking  depends. 
When  that  is  done,  he  becomes  a  stockholder  by  force  of  tiie  agreement  of 
the  parties,  and  the  subscription  becomes  absolute. 

Parol  evidence  is  admissible  to  give  effect  to  a  written  instrument,  by  f^pljing 
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it  to  tiie  rabject-matter,  hj  proying  the  drcnmstanoes  under  which  it  was    May  Tenn, 

made,  ^dienerer  withoat  the  aid  of  such  eyidence  the  application  could  not        1858. 

be  made  in  the  particular  case.  ~I      Z 

But  such  eridenoe  is  not  admissible  where  there  is  no  uncertainty  in  the  in-    yille  &c 

stmment,  especially  if  it  contradict  the  terms  of  the  instniment  itself.  Bailb'd  Co. 

Evidence  not  pertinent  to  the  issue  is  inadmissible.  ▼• 

Shsabvb. 

APPEAL  from  the  Jefferson  Circuit  Ck)urt.  Friday, 

Davison,  J. — The  railroad  company  sued  Shearer  upon    ^^ 
an  instrument  of  writing  which  is  as  follows: 

"  The  undersigned  subscribed  to  the  capital-stock  of  the 
Evanmllej  Indianapolis  and  Cleveland  Straight  Line  Rail^ 
road  Company^  the  amounts  and  lands  attached  to  our 
names,  upon  the  express  condition  that  the  road  shall  be 
permanently  located  on  the  east  side  of  White  Jtiver^  with- 
in one  mile  of  the  road  run  between  Indianapolis  and  ^en- 
cer.  Cash  stock  will  be  payable,  not  exceeding  ten  per 
cent  every  ninety  days,  at  the  requisition  of  the  board. 
Lands  may  be  taken  within  ten  miles  of  the  line,  to  be  ap- 
praised as  per  by-laws.  August  11,  1853.  [  Signed,  ] 
WilHam  Shearer.  (K  Martinsville  be  made  a  point)  20 
shares," 

The  complaint  avers  that  the  shares  subscribe<l  were 
each  50  dollars,  amounting  in  the  aggregate  to  1,000  dol- 
lars; and  that  the  company's  board  of  directors,  at  their 
session  on  the  12th  of  May^  1854,  by  resolve,  required  ten 
per  cent,  of  aU  cash  subscriptions  to  the  capital-stock  to  be 
paid  each  ninety  days  thereafter,  of  which  the  defendant 
had  due  notice ;  that  the  plaintiff  has  complied  with  all  the 
conditions  of  the  subscription  on  her  part  to  be  performed, 
and  that  said  subscription  remains  due  and  unpaid,  &c.    . 

The  defendant  answered,  1.  By  a  general  denial.  2.  That 
the  raihroad  was  not,  at  the  commencement  of  this  suit, 
permanently  located  on  the  east  side  of  White  River ^  within 
one  mile  of  the  line  run  between  Indianapolis  and  Spencer. 
3.  Denying  that  the  plaintiff  has  located  her  road  perma- 
nently on  the  east  side  of  White  River,  within  one  mile  of 
the  line  between  Indianapolis  and  Spencer^  making  Mar* 
tinsvUle  a  point,  and  averring  that  after  he* had  made  the 
subscription,  namely,  on  the  10th  of  May,  1855,  the  plain- 
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May  Term,   tiff,  by  the  act,  preamble  and  resolution  of  her  board  of  di- 

_  J^___  rectors,  they  having  power  to  do  so,  permanently  located 

Thb  Evaks-  the  road  on  the  west  side  of  Wliite  River^  by  crossing  said 

Railr'd  Co.  river  below  Martinsville^  and  running  on  the  west  side 

Sheareb     thereof,  from  such  crossing  to  the  town  of  Spencer^  making 

a  distance  of  twenty-five  miles,  and  more  than  one  mile 

from  the  line  run  between  Indianapolis  and  Spencer^ — 

whereby  the  defendant  is  discharged  from  his  liability  on 

his  subscription,  &:c. 

To  the  second  paragraph,  the  plaintiff  replied  that  the 
road  was,  at  the  commencement  of  the  suit,  permanently 
located  on  the  east  side  of  White  River^  and  Martinsville 
was  made  a  point.    And  to  the  third,  she  replied  by  a  gene- . 
ral  denial. 

The  issues  thus  made  were  found  for  the  defendant;  and 
the  Court,  having  refused  a  new  trial,  rendered  judgment 
on  the  verdict. 

By  the  evidence  introduced  by  the  plaintiff,  it  was  shown 
that  after  the  date  of  the  subscription,  on  the  12th  of  Octo- 
ber^  1853,  her  board  of  directors,  then  in  session,  resolved, 
"  That  the  road  of  this  company  be,  and  the  same  is  here- 
by, permanently  located  on  the  following  line,  as  reported 
by  the  engineer,  that  is  to  say:  on  the  line  from  Indianap(h 
lis  down  on  the  east  side  of  White  River,  on  the  most  eligi- 
ble route  to  EvansvillCj  inclusive;"  that  afterwards,  on  the 
4th  of  November,  1854,  the  board  further  resolved,  "that 
the  road  be,  and  the  same  is  hereby,  permanently  located 
Ifom  the  south  line  of  the  corporation  of  Indianapolis,  on 
the  west  side  of  the  Blvffioeid,  and  on  the  line  run  by  the 
chief  engineer,  on  the  east  side  of  White  River,  to  Martins* 
mile,  inclusive." 

And  Oliver  EL  Smith,  being  called  by  the  plaintiff,  testi- 
fied that  the  company  was  organized  under  the  general 
•railroad  law  of  the  state,  and  he  was  then  her  president; 
tfcat  shares  of  stock  are  60  dollars  each,  and  that  the  road 
in  question  has  been  permanently  located  within  one  mile 
of  the  line  run  between  Indianapolis  and  Spencer,  and 
Martinsville  has  been  made  a  point,  as  provided  in  Ihe  sub- 
scription. 
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The  plaintiff  having  rested,  the  defendant,  in  support  of  May  Term, 
his  answer,  gave  in  evidence  the  following  preamble  and       -*^^^' 
resolution  of  the  same  board  of  directors,  passed  Matf  10th,  The  Evans- 
1855,  namely :  rIm'd  Co. 

"  Whereas,  the  board  at  its  last  session,  located  the  road  shbI'rbk 
from  Martinsville  to  Spencer^  crossing  White  River  below 
MartinsmUe^  and  running  on  the  west  side  of  the  river,  by 
Gosport^  to  Spencer^  upon  condition  that  the  citizens  of 
Crosport  and  Spencer  would  subscribe  to  the  capital-stock 
of  the  company,  within  ninety  days  thereafter,  a  sum  suffi- 
cient, in  the  opinion  of  her  president,  to  justify  such  loca- 
tion; and  whereas,  the  conditional  stock  taken  within  the 
time,  not  being  in  his  opinion  sufficient,  and  a  part  of  said 
citizens  now  having  presented  to  this  board  a  subscription 
of  58,320  dollars  upon  the  last-named  condition;  therefore, 
Resolved,  that  said  stock  be  accepted,  and  that  the  railroad 
be,  and  the  same  is  hereby,  permanently  located  from  the 
point  of  intersection  of  the  line  from  Indianapolis  at  ilfar- 
tinsville  to  Spencer j  by  crossing  White  Riverhelow  Martins^ 
villej  and  running  on  the  west  side  of  the  river  from  the 
crossing  to  Spencer;  and  that  the  engineer  is  hereby  re- 
quired, when  so  directed  by  the  president,  to  locate  and 
plat  that  part  of  the  road." 

The  above  was  all  the  evidence  touching  the  main  ques- 
tion in  the  case,  namely,  whether  the  plaintiff,  prior  to  the 
institution  of  her  suit,  had,  in  accordance  with  the  agree- 
ment, permanently  located  her  road  '^on  the  east  side  of 
White  River,  within  one  mile  of  the  road  run  between  ^ 
dianapolis  and  Spencer,^  having  made  Martinsville  a  point. 

A  late  writer  on  railroad  law  says:  "Conditional  sub- 
scriptions of  stock,  in  the  absence  of  any  special  prohibi- 
tion, have  been  sustained  as  authorized,  and  not  against 
public  policy.  The  parties  subscribing  to  them  are  not  to 
be  considered  stockholders  until  the  company  has  performed 
the  condition  upon  which  the  undertaking  depends;  and 
when  that  is  done,  they  become  stockholders  by  force  of 
the  agreement  of  the  parties,  and  the  subscription  becomes 
absolute."     Pierce  on  American  Railroad  Law,  pp.  70,  71. 

This  exposition  being  correct,  and  we  think  it  is,  the  de- 
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May  Tenn,   fendant,  in  the  case  before  us,  could  not  be  a  stockholder, 

^^^'      and  consequently,  is  not  liable  on  the  agreement  until  the 

The  Eyaws-  plaintiff  has  performed  the  conditions  upon  which  the  de» 

Railr^d  Co.  fendant  subscribed;  and  whether  in  this  instance  they  have 

ShbIbbk     ^^^^  performed,  was  a  pure  question  of  fact,  which  the 

jury,  in  view  of  the  evidence,  have  settled,  and  we  are  not 

inclined  to  disturb  their  conclusion,  unless  the  rulings  of 

the  Court,  which  we  will  proceed  to  notice,  involve  error 

sufficient  to  reverse  the  judgnient. 

The  plaintiff  offered  to  prove  by  Oliver  £C  Smithy  a  wit- 
ness on  the  stand,  first,  that  the  defendant  before  he  sub- 
scribed, resided  and  was  a  property-holder  in  Martinsville^ 
and  that  there  was  a  question  between  the  people  on  the 
west  side  of  White  River ^  between  lndianapolis's,nd  Mar^ 
tinsvillej  and  those  on  the  east  side,  whether  the  road  should 
not  be  changed  so  as  to  run  on  the  west  side  of  the  river,  not 
making  Martinsville  a  point;  and  that  the  subscription  of 
the  defendant  was  made  to  induce  the  location  on  the  east 
side  permanently,  and  that  Martinsville^  where  the  defend- 
ant resided,  should  be  made  a  point.  Secondly.  That  the 
road  has  not  been  run  and  located,  and  the  crossing  of  the 
river  fixed,  between  Martinsville  and  Spencer^  by  the  engi- 
neer, under  the  resolution  of  May  10;  and  that  the  road 
may,  and  probably  will,  run  on  the  east  side  of  the  river  to 
Spencer  from  MartinsvUley  before  crossing  to  the  west  side, 
and  within  one  mile  of  the  road  run  between  Indianapolis 
and  Spencer, 

The  evidence  thus  offered  was  refused,  and  its  refusal 
is  assigned  for  error.  As  the  subscription,  so  far  as  it  re- 
lates to  the  location  of  the  road  between  the  points  named, 
the  side  of  the  river  on  which  it  was  to  run,  and  the  point 
to  be  made  on  the  line,  is  not  at  all  ambiguous,  we  are  un- 
able to  perceive  any  legal  ground  upon  which  the  first 
branch  of  the  proposed  evidence  can  be  admitted.  Parol 
evidence  is  admissible  to  give  effect  to  a  written  instru- 
ment, by  applying  it  to  the  subject-matter  by  proving  the 
circumstances  under  which  it  was  made,  whenever  without 
the  aid  of  such  evidence  the  application  could  not  be  made 
in  the  particular  case.     13  Pet.  89.    But  here  no  such  aid 
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is  required.    The  instroment  itself,  when  applied  to  the  May  Term, 
subject-matter  to  which  it  relates,  admits  of  no  uncertainty.      ^^^* 
It  says  "that  the  road  shall  be  permanently  located  on  the  Thb  Bvaks- 
east  6ide  of  White  River ,  within  one  mile  of  the  road  run  iUiiA'D  Co. 
between  Indianapolis  and  Spencer.^^    Hence,  extrinsic  evi-    sbqJ^hbb 
dence  tending  to  show  that  its  location  on  that  side  was  to 
extend  only  to  MdrtinsviUe^  would  plainly  contradict  the 
instrument,  and  could  not,  therefore,  give  it  effect.    Nor  do 
the  facts  that  Spencer  is  on  the  west  side  of  the  river,  and 
that  the  road,  in  order  to  reach  that  point,  must  cross  the 
river,  produce  any  uncertainty  in  the  import  of  the  agree- 
ment; because  it  was  to  be  located  within  one  mile  of  a 
road  previously  run,  and  consequently,  was  intended  to 
cross  the  river  not  more  than  one  mile  distant  from  the 
point  where  the  previous  road  crossed  it. 

The  second  branch  of  the  refused  evidence,  is  not  perti- 
nent to  the  issues.  Proof  that  the  engineer  had  not  acted 
under  the  resolution  of  May^  1855,  or  that  the  road  may, 
and  probably  will,  run  on  the  east  side  of  the  river,  from 
Martinsville  to  Spencer^  in  no  respect  tends  to  prove  that 
the  defendant  has  performed  her  engagement  Indeed, 
such  evidence,  if  admitted,  would  induce  the  conclusion 
that  there  is  as  yet  no  permanent  location  of  the  road.  Its 
rejection  could  not,  therefore,  injure  the  plaintiff. 

As  we  have  seen,  the  resolution  of  Octofier,  1853,  located 
the  road  on  the  east  side  of  the  river;  and  had  it  been 
shown  that  that  location  touched  at  Martinsville^  and  was 
within  one  mile  of  the  road  previously  run,  it  would  have 
fulfilled  the  contract.  But  the  inquiry  is,  did  the  road,  at 
the  commencement  of  this  suit,  stand  permanently  located, 
as  required  by  the  subscription?  If  it  did  not,  the  action 
cannot  be  sustained.  In  connection  with  this,  we  are  led 
to  notice  the  resolution  of  May^  1855.  Under  the  statute 
to  which  reference  has  been  made,  the  company,  through 
her  board  of  directors,  had  full  power  to  alter  the  line  of 
road  between  Martinsville  and  Spencer.  Now  did  the  re- 
solution  produce  such  alteration?  It  declares  that  the  rail- 
road be,  and  the  same  is  hereby,  permanently  located  from 
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May  Term,  the  point,  &c.,  at  Martinsville  to  Spencer^  by  crossing  White 
^^"'  River  below  Martinsville^  and  running  on  the  west  side  of 
The  Eyahs-  the  river  to  Spencer.  It  is  true,  the  distance  below  the 
Railk'd  Co.  former  point  is  not  stated;  but  the  river  was  to  be  crossed, 
ShkIrbb.  ^^^  ^^^  ro?A  was  to  run  on  the  west  side.  Hence,  it  is  evi- 
dent that  the  resolution  did  not  intend  to  locate  it  on  the 
east  side,  to  a  point  opposite  Spencer.  Indeed,  the  reason- 
able construction  is,  that  the  road  should  cross  the  river  not 
only  below  Martinsville^  but  as  near  that  place  as  sach 
crossing  could  be  conveniently  effected.  It  follows  that  the 
prior  location  was  in  effect  annulled  by  the  action  of  the 
board  in  May^  1855;  and  that  when  this  suit  was  brought 
the  road  was  permanently  located  on  the  west  side  of  the 
river. 

It  is  needless  to  inquire  what  would  have  been  the  re- 
sult, had  the  plaintiff  instituted  her  suit  subsequently  to 
the  resolution  of  1853,  and  prior  to  that  of  1855;  because, 
as  the  case  now  stands,  the  location  on  the  east  side  of  the 
river  must  be  considered  as  having  been  temporary  and 
not  permanent. 

The  plaintiff,  under  the  statute,  had  power  to  change  the 
location;  but  the  exercise  of  it  in  this  instance  is  in  con- 
flict with  her  agreement,  and  evinces  a  decided  purpose  on 
her  part  not  to  perform  its  conditions.  This  case  stands 
upon  the  same  ground  on  which  it  would  have  stood  had 
no  location  ever  been  made.   7  Blackf.  408. — 4  Ind.  R.  417* 

True,  where  a  subscription  of  stock  in  a  railroad  com- 
pany is  unconditional,  the  subscriber  at  once  becomes  a 
stockholder,  and  the  company  may,  without  his  assent, 
alter  the  location  of  the  road,  provided  the  change  made 
does  not  materially  prejudice  his  rights ;  but  here,  the  sub- 
scription itself  binds  the  plaintiff  to  make  a  specified  loca- 
tion, and,  in  effect,  stipulates  that  when  made,  she  will  not 
exercise  the  power  of  alteration. 

Various  errors  relative  to  instructions  refused,  and  to  the 
charge  given,  are  assigned  upon  the  record;  but  they  will 
not  be  further  noticed,  because  the  verdict  is  right  on  the 
evidence.     Indeed,  the  resolution  of  May^  1855,  concla- 
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sively  proves,  that  the  eonditions  upon  which  the  defend-  May  Term, 

ant  made  his  subscriptions  remain  unperformed.  ■'•^^^* 

Per  Owriam4 — The  judgment  is  affirmed  with  costs.  Dbmikg 

O.  H.  Smitk,  for  the  appellants.  Pattbrson. 
W.  M.  Dunn  and  A.  W.  Hendricks^  for  the  appellee. 


.  mi 


Deming  v.  Patterson. 

Suit  hj  a  plasterer  to  enforce  a  mechanic's  lien.  The  defendant,  with  his  an- 
swer, filed  these  interrogatories :  How  much  of  the  work  was  one  coat  and 
skim?  ahd  how  much  two  coats  and  skim?  Is  there  any  difference,  and  if 
80  what,  between  one  coat  and  skim,  and  two  coats  and  skim  ?  Answer,  de- 
nying that  any  part  of  the  work  was  done  with  one  coat  and  skim.  Objec- 
tion, that  the  answer  does  not  state  the  difference  in  price.  Hdd,  that  in 
Yiew  of  the  indefiniteness  of  the  interrogatories,  the  answer  was  sufficient. 

Where  an  affidavit  for  a  continuance  to  obtain  testimony  alleged  due  diligence, 
but  it  I4)peared  that  the  witnesses  h&d  been  subpoenaed  on  Saturday  during 
term,  and  that  the  trial  was  had  on  the  following  Tuesday;  and  where  the 
affidavit  did  not  allege  a  probability  of  obtaining  the  testimony  by  the  next 
term : — Bieid,  that  the  refusal  of  a  continuance  was  not  error. 

Where  there  was  no  motion  for  a  new  trial,  the  Supreme  Court  wUl  not  look 
into  the  sufficiency  of  the  evidence,  though  it  be  otherwise  properly  in  the 
record. 

In  a  suit  upon  a  mechanic's  lien,  a  judgment,  in  the  usual  form,  for  the  amount 
of  the  finding  and  costs,  closing  with  a  statement  that  the  property  described 
in  the  comphuut  is  liable  to  pay  the  judgment,  and  ordering  the  same  to  be 
sold  as  other  lands  are  sold  on  execution,  is  sufficient  in  point  of  form. 

APPEAL  from  the  Tippeccmoe  Court  of  Common  Pleae.  Saturday, 
Hanna,  J. — This  was  an  action  for  work  and  labor  and    ^ 
materials  furnished,  and  to  enforce  a  mechanic's  lien.   The 
complaint  was  upon  an  account     The  answer  was,  first, 
a  denial;  secondly,  that  the  work  was  done  unskillfoUy,  and 
the  plaintiff  had  been  paid  as  much  as  it  was  worth ;  thirdly, 
a  set-ofE     The  reply  to  the  second  paragraph  is  a  denial, 
and  that  the  work  was  done  according  to  the  contract  be- 
tween the  plaintiff  and  defendant.     To  the  third  paragmph, 
the  reply  admitted  most  of  the  items,  denying  some. 
Interrogatories  were  filed  with  the  answer,  to  be  answer- 
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M*7  Tenii,   ed  by  the  plaintiffi     The  first  point  arises  npon  the  answer 
^^^*      to  the  second  inteirogatory.     The  plaintiff  sued  for  work 
DxMixa     as  a  plasterer.     That  second  question  was,  as  to  how  much 
PATTJBBsoir.  of  the  work  was  '^  one  coat  and  skim,"  and  <^  how  much 
two  coats  and  skim;"  and  as  to  <^  whether  there  is  any  dif- 
ference, and  what  it  is,  in  one  coat  and  skim,  and  two*  coats 
and  skim,  each."     The  answer  says :    '^  I  deny  having  put 
but  one  coat  and  skim  on  any  part  of  said  house" — and 
then  asserts  that  he  put  two  coats,  &c.,  upon  the  house. 

The  objection  made  to  this  answer  is,  that  '^  it  does  not 
state  the  difference  in  price  between  one  coat  and  skim  and 
two  coats  and  skim."  The  Circuit  Court  held  the  answer 
sufficient  We  are  disposed  to  believe  that  decision  was 
correct.  The  defendant  assumes  that  the  plaintiff  was  re- 
quired to  state  the  difference  in  price  between  the  two 
modes  of  finishing  the  work.  But  such  was  not  the  ques- 
tion; it  was  general — ^too  general  to  enable  the  plaintiff  to 
understand  to  what  his  answer  was  to  apply,  whether  to 
the  difference  in  materials,  of  in  amount  of  labor,  or  in 
price,  or  in  the  quality  of  the  work,  &c  The  question  was 
too  indefinite,  especially  after  the  defendant  pxpressly  sta- 
.  ted  that  no  such  state  of  facts  existed  as  required  an  an- 
swer to  that  portion  of  it  in  any  form. 

The  next  point  made,  is  upon  the  recusal  of  the  Court  to 
continue  the  cause  upon  the  affidavit  of  the  defendant. 

The  defendant  swears  he  used  due  diligence  to  obtain 
the  attendance  of  certain  witnesses;  but  when  we  look  to 
the  time  at  which  he  took  legal  steps  to  procure  the  evi- 
dence, we  are  inclined  to  think  he  is  mistaken  in  hb  con- 
clusion. He  took  a  subpoena  on  Saturday  during  term. 
The  case  was  tried  on  Tuesday  next  thereafter.  He  states 
that  the  witnesses  were  residents  of  the  county  a  few  days 
before  the  making  of  the  affidavit;  but  does  not  state  the 
probability  of  his  procuring  their  evidence  by  the  next  term. 
The  affidavit  was  insufficient. 

The  next  point  is,  that  the  evidence  is  not  sufficient  to 
warrant  the  finding. 

Although  there  is  a  bill  of  exceptions  copied  into  the  re- 
cord, purporting  to  contain  the  evidence,  yet  we  cannot 
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consider  it,  for  the  reason  that  no  motion  was  made  for  a  ^^7  Tenn, 
new  trial  in  the  Court  below.     This  is  necessary  to  enable       -^^^^ 
that  CJourt  to  pass  upon  the  evidence.  Qavl 

The  last  objection  taken  to  the  proceedings,  is  to  the     Flbmiko. 
form  of  the  judgment. 

The  first  part  of  the  judgment  is  in  the  usual  form,  for 
the  amount  of  the  finding  and  costs,  and  then  follows  an 
order  that  the  property  described  in  the  complaint  is  liable 
to  pay  and  satisfy  the  said  judgment,  &c.,  and  that,  unless 
it  is  paid,  said  property  be  sold,  as  other  lands  are  sold  on 
execution,  to  satisfy  the  same. 

The  statute  is,'  "  the  Court  may,  by  the  judgment,  direct 
a  sale  of  the  land  and  building  for  the  satisfaction  of  the 
liens  and  costs."    2  R.  S.  p.  183. 

There  is  no  error  in  the  form  of  the  judgment. 

Per  Ouriam* — The  judgment  is  affirmed,  with  10  per  cent, 
damages  and  costs. 

J.  M.  La  Rue^  for  the  appellant. 

8.  W.  Telford  and  T.  Bame^  for  the  appellee. 


.  •»»  • 


Gaul  and  Wife  t?.  Fleming. 

Action  for  slander,  in  charging  the  plaintiff  with  larceny.  Answer,  1.  Ad- 
mitting the  speaking  of  the  words,  and  jnstifying.  S.  Matter  in  mitigation 
of  damages.  Beplj,  denying  the  mitigating  fiicts  generally.  There  was 
nothing  in  the  complaint  charging  special  damages. 

HM,  1.  That  the  words  heing  actionable  in  themseWes,  malice  is  presumed. 

2.  That  the  harden  of  the  issue  rested  upon  the  defendants;  and  hence,  thejr 
were  entitled  to  open  and  dose  the  aignment. 

APPEAL  from  the  Hamilton  Circuit  Court.  Saturday, 

Hanna,  J. — This  was  an  action  by  Flemings  a  minor, 
who  was  permitted  to  prosecute  as  a  poor  person,  against 
Gaul  and  wife,  for  words  spoken  by  the  said  wife  charging 
said  Fleming  with  larceny. 
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Mty  Tom,  The  first  and  second  paraenraphs  of  the  answer  admit  the 
•'•^^^'  speaking  of  the  words,  and  justify.  The  third  is  as  fol- 
Gaul        lows: 

Flehiko.  "  The  defendants,  farther  answering  the  first  and  second 
paragraphs  of  the  plaintiff's  complaint,  say,  that  before  the 
speaking  and  publishing  the  said  several  words  in  the  said 
paragraphs  mentioned,  and  therein  supposed  to  have  been 
spoken  and  published  by  the  said  defendant.  Arm  Oandj  of 
and  concerning  the  said  Elizabeth  Fleming',  she,  the  said 
Elizabeth^  admitted  and  confessed  to  the  said  Ann  Gaul 
and  others,  that  she,  the  said  Elizabeth^  had  taken  and  car- 
ried away  enough  muslin  belonging  to  said  Ann  to  make 
her,  said  Elizabeth,  a  shirt,  without  Ihe  knowledge  or  con- 
sent of  the  said  Ann;  and  the  defendants  further  say  that 
at  the  time  of  the  speaking  and  publishing  of  the  said  sev- 
eral words  in  said  paragraphs  mentioned,  by  the  said  Am* 
she,  the  said  Ann,  believed  the  same  to  be  true  in  fact,  and 
that  she  declared  in  the  presence  and  hearing  of  the  same 
persons  in  whose  presence  and  hearing  said  words  were  so 
spoken  by  the  said  defendant,  Awn  OauL,  as  aforesaid,  that 
she  had  heard  and  been  told  the  same  by  the  said  Elizabeth 
Fleming"  &c. 

Td  these  paragraphs  of  the  answer,  there  was  a  general 
denial. 

After  the  evidence  had  been  heard  the  defendants'  coun- 
sel moved  the  Court  for  leave,  and  claimed  the  right,  to 
begin  and  conclude  the  argument  to  the  jury.  The  Court 
overruled  the  motion,  and  permitted  the  plaintiff's  counsel 
to  open  and  close  the  argument.  This  is  the  only  point 
made  in  the  brief  of  appellants. 

The  statute  upon  the  subject  is  as  follows: 

''  In  the  argument,  the  party  having  the  burthen  of  the 
issue,  shall  have  the  opening  and  closing."  2  R.  S.  p.  112. 
We  are  not  informed  by  the  record  as  to  which  party  took 
the  burden  of  the  issue  in  producing  the  evidence,  al- 
though we  have  a  very  similar  statute,  to  the  one  above 
quoted,  as  to  the  introduction  of  testimony. 

The  question  appears  to  have  been  first  mooted  at  the 
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time  the  argament  was  to  commence.    Each  party  con-    Maj  Tem, 
tends  that  the  burden  of  the  issae  rested  upon  them.  ^°^* 

The  paragraph  quoted,  in  effect  admits  the  speaking  of       Gaul 
the  words;  and  instead  of  directly  denying  that  they  were     Flbmivo. 
spoken  maliciously,  sets  up  affirmative  matter  to  show  such 
fact,  or  at  least  to  mitigate  the  damages. 

It  is  argued  by  the  appellants  that,  although  the  first  two 
paragraphs  of  the  answer  directly,  and  the  last  one,  thus 
indirectly,  admit  the  speaking  of  the  words,  yet  it  devolved 
upon  the  plaintiff  to  make  proof  of  the  amount  of  dam- 
ages sustained,  under  that  clause  of  the  statute  which  pro- 
vides that,  ^  allegations  of  value  or  amount  of  damages, 
shall  not  be  considered  as  true  by  the  failure  to  controvert 
them.  2  R.  S.  p.  44.  There  is  nothing  in  the  complaint 
charging  special  damage,  and  the  words  alleged  to  have 
been  spoken,  are  of  themselves  actionable,  and,  therefore, 
malice  is  presumed. 

Under  these  circumstances,  we  think  that,  until  the  de- 
fendant had  offered  evidence  to  sustain  the  affirmations  in 
the  answer,  there  was  no  necessity  for  the  plaintiff  to  pro- 
duce any  testimony.  The  general  question  of  damage  to 
the  character  of  the  plaintiff,  was  a  question  for  the  jury. 
Such  character  is  presumed  to  be  good.  In  the  issues  ten- 
dered, the  speaking  of  the  words  was  admitted.  Without 
evidence  from  either  side,  the  jury  would  have  been  pre- 
pared to  consider  of  their  verdict. 

Evidence  to  sustain  a  justification  of  the  speaking,  or 
to  mitigate  the  damages,  must  have  come  from  the  de- 
fendant. 

The  ruling  of  the  Court  was  erroneous. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c* 

W,  Oarver  and  i>.  MosSy  for  the  appellants. 

D.  C  Chipman  and EvanSy  for  the  appellee  (1). 

( 1 )  Couiuel  for  the  appeUee  dted  the  following  Mithoritiefl,  tondiing  the  onus 
pnbandi,  tu. :  2  R.  S.  p.  110,  f  384;  Id.  p.  112,  4  326;  Jachon  t.  Pittsford,  8 
Blackf.  194;  JcuJaon  t.  Hesketh,  2  Stark.  R.  518;  1  Greenl.  £y.  \  76.  Touch- 
ing the  open  and  close,  they  cited  2  Oreenl.  Et.  4  76 ;  2  Phil.  Et.  p.  483.  Thej 
contended  that  the  case  of  Downey  r.  Day,  4  Ind.  R.  158,  relied  upon  \j  ooon- 
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Ifaj  Term,    m1  ibr  the  ftppelUmts,  U  bad  law  upon  tiiif  point,  being  based  upon  Gwf  r. 
1858.        KUckener,  dted  in  S  Stark,  £▼.  826,  which  caM  waa  OTemled  in  Engkmd  by 
the  fifteen  judges,  in  Carter  y.  Jones,  6  C.  &  F.  64.     See  1  GreenL  £y.  §  76, 
and  note  4  to  the  same. 


Bmntmn, 

T. 

Bbkitbb. 


Bennbr  V*  Benner. 

Snit  to  enforce  the  specific  performance  of  a  contract  for  the  sale  of  real  estate. 
The  action  was  founded  upon  a  title-bond,  whereby  the  obligor  agreed  to 
conycy  the  land,  on  the  payment  of  a  certain  sum  of  purchase-money,  with 
interest.  The  land  was  held  in  trust  for  the  obligee,  and  the  bond  sued  on 
was  made  in  consideration  of  that  trust.  The  obligee  having  died,  his 
widow  and  solo  heir  tendered  the  purchase-money  and  demanded  a  couTey- 
anoe,  which  being  refused,  she  brought  this  salt.  The  Court  found  for  the 
plaintifT,  and  adjudged  that  the  defendant  convey  the  premises,  &c  The 
next  day  after  the  judgment,  the  defendant  moved  the  Court  to  vacate  the 
judgment  and  grant  a  new  trial,  under  ^  601,  2  B.  S.  p.  167.  The  motion 
was  overruled.  Held,  that  this  was  not  error;  that  the  case  is  not  within 
any  of  the  provisions  of  ^^  592,  601,  611,  612,  2  B.  S.  art.  29,  p.  167. 


Satarday, 
May  29. 


APPEAL  from  the  Posey  Circuit  Court 
WoRDEN,  J. — Complaint  by  the  appellee  against  John  L. 
Benner,  the  appellant,  to  enforce  the  specific  performance 
of  a  contract  for  the  sale  of  land. 

The  complaint  alleges  that  the  appellant,  in  October, 
1847,  executed  to  his  brother,  John  F.  'Benner,  his  agree- 
ment or  title-bond,  whereby  he  agreed  to  convey  to  said 
John  F.  Benner  a  certain  piece  of  land  therein  described, 
upon  the  payment  of  147  dollars,  85  cents,  with  the  interest 
thereon.  It  is  further  averred  in  the  complaint,  that  "said 
tract  of  land,  the  same  described  in  said  bond,  the  said 
John  L.  Benner  held  in  trust  for  the  said  John  F.  Benner, 
his  heirs  and  assigns,  and  for  his  and  their  use  and  benefit, 
and  in  consideration  of  said  trust,  executed  the  bond  afore- 
said." It  is  further  averred  that  John  F.  Benner  died, 
September  1,  1863,  leaving  no  children;  and  that  said 
Clara,  his  widow,  is  his  sole  heir,  his  estate  being  worth 
less  than  800  dollars;  that  said  Clara,  on  the  2l8t  oiJuly, 
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1855,  tendered  to  said  John  L.  the  said  purchase-money   Maj  Term, 
and  interest,  and  a  blank  deed  for  said  land,  and  demanded       ^008. 
the  execution  thereof,  which  was  refused.     Prayer  that     Bbhxbb 
said  John  L.  might  be  compelled  to  convey  the  land  to  her;     Bsima. 
for  damages,  and  other  relief. 

To  this  complaint,  the  defendant  below  filed  an  answer, 
consisting  of  seven  paragraphs,  to  the  second,  fifth  and 
seventh  of  which,  a  demuirer  wasi  sustained.  The  others 
led  to  issues  of  fact. 

The  cause  was  tried  by  the  Court  upon  the  issues  of 
fact,  and  there  was  a  finding  for  the  plaintijff  below,  and 
judgment.  The  Court  found  that  the  plaintiff  below,  as 
widow  and  sole  heir  of  said  John  F.  Benner^  was  entitled 
to  a  good  and  sufficient  deed  in  fee  simple  for  the  premises 
described,  upon  the  payment  to  said  John  L.  of  the  sum  of 
216  dollars,  60  cents,  which  was  then  and  there  paid  into 
Court,  for  the  use  of  said  John  £.,  and  the  Court  thereupon 
proceeded  to  order  and  adjudge  that  said  John  L.  convey 
the  premises,  &c. 

A  motion  for  a  new  trial  was  made  and  overruled;  but 
the  evidence  is  not  before  us,  and  of  course  we  cannot  ex* 
amine  as  to  the  correctness  of  that  ruling.  The  decision 
of  the  Court  upon  the  demurrer  to  the  second,  fifth  and 
seventh  paragraphs  of  the  answer,  was  not  excepted  to, 
and,  therefore,  no  question  is  before  us  as  to  the  correctness 
of  that  decision. 

On  the  next  day  after  judgment,  the  defendant  below 
moved  the  Court  to  vacate  the  judgment  and  grant  a  new 
trial,  under  the  provisions  of  section  601,  2  B.  S.  p.  167, 
and  offered  to  pay  into  Court  all  costs  made  in  the  cause, 
and  to  comply  with  all  orders  that  might  be  inade  by  the 
Court  pursuant  to  the  statute  under  which  the  motion 
was  made. 

This  motion  was  overruled  by  the  Court,  to  which  ruling 
the  defendant  excepted. 

This  decision  of  the  Court  is  assigned  for  error,  and  pre- 
sents the  only  question  before  us. 

The  statutory  provisions  relied  upon,  are  found  in  article 
29, 2  B.  S.  p.  166.     They  are  as  follows : 
Vol.  X-— 17 
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Uaj  Term,       «<  Sec.  592. — Any  person  having  a  valid,  sabsisting  in* 

^^^'      terest  in  real  property,  and  a  right  to  the  possession  thereof^ 

BamiBB     may  recover  the  same  by  action,  to  be  brought  against  the 

BunrsB.     tenant  in  possession;  if  there  be  no  such  tenant,  then 

against  the  person  claiming  the  title  or  some  interest 

therein."  ■ 

^^  Sec.  601. — The  Court  rendering  the  judgment,  at  any 
time  within  one  year  thereafter,  upon  the  application  of 
the  party  against  whom  the  judgment  is  rendered,  his  heirs, 
or  assigns,  or  representatives,  and  upon  the  payment  of  all 
costs,  and  of  the  damages,  if  the  Court  so  direct,  shall  va» 
cate  the  judgment  and  grant  a  new  trial.  The  Court  shall 
grant  but  one  new  trial  unless  for  good  cause  shown." 

<^  Sec.  611. — An  action  may  be  brought  by  any  person, 
either  in  or  out  of  possession,  or  by  one  having  an  interest 
in  remainder  or  reversion,  against  another  who  claims  title 
to,  or  interst  in,  real  property  adverse  to  him,  although  the 
defendant  may  not  be  in  possession  thereof,  for  the  purpose 
of  determining  the  question  of  title." 

^'Sec.  612. — The  rules  above  prescribed  shall,  in  such 
cases,  be  observed  as  far  as  they  are  applicable." 

The  cases  provided  for  by  §  592,  are  for  the  recovery  of 
the  possession,  where  the  party  has  a  subsisting  interest  in 
real  estate,  and  a  right  to  the  possession  thereof. 

The  611th  section  provides  for  an  action  by  any  one 
having  an  interest  in  real  property,  against  another  claiming 
any  interest  adverse  to  him,  for  the  purpose  of  determining 
and  quieting  the  question  of  title. 

In  order  to  test  the  correctness  of  the  decisidn  of  the 
Court  below,  it  is  necessary  to  determine,  as  nearly  as  may 
be,  the  precise  character  of  this  action,  and  thereby  ascer- 
tain whether  it  comes  within  either  §  592,  or  §  611,  for  if 
not,  §  601  is  not  applicable  to  it. 

It  is  claimed  that  this  is  a  suit  by  the  plaintiff  below,  as 
a  cestui  que  trust,  against  the  defendant  as  trustee^  to  de- 
termine and  quiet  the  question  of  title  to  the  property  held 
in  trust,  and  therefore,  that  it  is  within  the  above  provi- 
sions, and  to  be  governed  by  §  611,  above  quoted. 

But  we  do  not  think  the  case  falls  within  either  of  the 
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provisions  above  quoted.     The  substratum  of  the  case  is  M*7  Teim, 
the  title-bond  set  forth  in  the  complaint,  and  without  it,       ^°^^* 
DO  cause  of  action  whatever,  is  found  in  the  complaint.    It  Tm  Boabd 
is  true,  the  complaint  alleges  that  said  John  L.  Banner  held  sioHsmB  ov 
the  land  in  trust  and  for  the  use  of  said  John  F.  Bewner  W*"*  ^^• 

V. 

and  his  heirs,  and  that  in  consideration  thereof,  he  executed   Wikabvbb. 
the  bond;  but  this  fact  is  only  referred  to  in  the  complaint, 
for  the  purpose  of  showing  the  consideration  of  the  bond. 

The  complaint  does  not  set  up  any  demand,  or  claim 
any  right  whatever,  growing  out  of  the  trust,  either  as  to 
the  land,  or  the  possession  thereof,  or  the  title  thereto,  or 
for  the  performance  of  the  trust,  or  otherwise.  It  sets  up 
the  bond  or  agreement  executed  in  consideration  of  the 
trost,  and  prays  a  specific  performance  of  the  agreement^ 
which  is  adjudged  by  the  Court,  on  payment  of  the  money 
mentioned  in  the  bond,  and  the  interest;  and  we  think  it 
is  a  case  simply  for  the  specific  performance  of  a  contract. 
It  is  evident  that  the  statute  above  quoted  does  not  em- 
brace cases  of  specific  performance  merely,  and  it  follows 
that  the  Court  below  committed  no  error  in  overruling 
the  motion* 

Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

J  O.  Jones  and  J  E.  Blythe^  for  the  appellant. 

A.  P.  Movey  and  &•  &  Ghreen^  for  the  appellee. 


.  *•» 


The  Board  of  Commissioners  of  Wblls  County  v. 

Weasner. 

The  Court  of  Common  Fleas  has  not  jurisdiction  of  an  appeal  from  a  decision 
of  a  county  board  under  SS  9, 10, 1  B.  S.  p.  102. 

APPEAL  from  the  HunHngion  Court  of  Common  Pleas.  Saturday, 
Davison,  J. — This  weis  a  proceeding  by  Wea,sner  before  ^«y  ^*' 

the  county  board,  to  obtain  an  allowance  for  services,  &c. 

The  following  is  the  cause  of  action: 
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1858, 

The  Boakd 
or  Ck>Mxi8- 
siowmbs  of 
Wells  Co. 

T. 

Weaansb. 


"Board  of  commissionen  of  Huntington  county, 

To  A.X  Weasneff  Dr. 
''March,  1855.     To  gnarding  jail  24  nights  at  $1,00 

.       per  night        -        -        -        -    $24  00" 

Upon  the  filing  of  this  claim,  the  board  made  an  order 
whereby  they  rejected  it,  and  Weasner  appealed.  In  the 
Common  Pleas,  the  defendants  moved  to  dismiss  the  ap- 
peal for  want  of  jurisdiction;  but  their  motion  was  over- 
ruled, and  thereupon,  they  answered,  1.  That  the  services 
set  forth  in  the  plaintiff's  cause  of  action  were  done  volun- 
tarily, without  any  contract  between  him  and  any  one  au- 
thorized to  bind  the  county.  2.  That  the  services  charged 
were  rendered  by  the  plaintifl^  for  one  Henry  Brown^  sheiiff 
of  Huntington  county,  and  at  his  request,  and  not  for  said 
county. 

The  issues  were  submitted  to  a  jury.  Verdict  for  the 
plaintiff,  upon  which  the  CTourt  rendered  a  judgment. 

The  action  of  the  Court,  in  its  refusal  to  dismiss  the  ap- 
peal, is  the  only  ruling  to  which  exception  was  taken;  hence 
the  question,  whether  that  ruling  is  or  is  not  correct,  is 
alone  presented  by  the  record. 

The  statute  under  which  the  claim  was  filed,  contains 
the  following  provisions: 

"  Sec.  9.  No  appeal  shall  lie  from  the  decision  of  such 
boards  making  allowance  for  services  voluntarily  rendered, 
or  things  voluntarily  furnished  for  the  public  use. 

''  Sec.  10.  From  all  decisions  for  allowances  other  than 
those  provided  for  in  the  precedii^  section,  an  appeal  may 
be  taken,  within  thirty  days,  to  the  Circuit  Court,  the  party 
giving  sufficient  bond  against  costs,  payable  to  such  board,'' 
&c    1  R.  S.  p.  102. 

It  is  contended  that  the  appellee's  claim  was  for  services 
voluntarily  rendered,  and  that,  therefore,  no  appeal  lies. 
This  position  is  unsustained  by  the  record.  The  claim,  it 
is  true,  is  general  in  its  terras,  still  it  was  competent  for  the 
plaintiff  to  prove  on  the  trial  that  it  was  founded  in  con- 
tract, and  not  for  services  voluntarily  rendered*  Indeed, 
such  was  the  finding  of  the  jury  upon  the  issues  which  thev 
were  sworn  to  decide. 
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But  whether  the  services  were  or  were  not  voluntary,  is   May  Tem, 
an  inquiry  not  important  in  the  determination  of  the  case;       ^^^Q* 
because,  under  the  statute  to  which  we  have  referred,  the      Kaosb 
appeal  from  the  decision  of  the  board  of  conmiissioners,  if  Biimwaov. 
at  all  allowable,  should  have  been  taken  to  the  Circuit 
Court.     It  follows  that  the  Common  Pleas  had  no  jurisdic^ 
tion,  and  the  motion  to  dismiss  was  well  taken. 

Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c. 

J.  Ui  PettU  and  C.  Cotcgillj  for  the  appellants. 


i»  •■ 


Maoee  v.  Sanderson. 

A  oompluQt  to  foreclose  a  mortgage  must  contain  a  description  of  the  mort- 
gaged premises,  and  allege  that  the  mortgage  was  duly  recorded  in  the  conn- 
tf  where  the  same  are  situate. 

An  answer  denying  the  execution  of  a  written  instrument,  is  not  inyalid  be- 
cause it  is  not  sworn  to ;  but  such  an  answer  excuses  proof  of  the  execution 
of  the  instrument. 

The  printed  statute-book  of  another  state  of  the  Union  is  not  evidence  in  this 
state,  unless  it  purports  to  have  been  printed  under  the  authority  of  such 
state. 


10   Ml 
148    455 


10    MI 
158    975 


APPEAL  from  the  Delaware  Circuit  Court.  '  Saturday, 

Davison,  J. — Action  to  foreclose  a  mortgage.  The  com-  ^^^  ^^' 
plaint  alleges  that  one  Elijah  Barret^  on  the  16th  of  Aprilf 
1853,  executed  to  William  Butler  and  Thomas  Slocum^  a 
mortgage,  conveying  to  them  a  tract  of  land  therein  des- 
cribed, as  security  for'lhe  payment  of  a  debt,  evidenced  by 
a  note  amounting  to  86  dollars,  payable  one  month  after 
date,  with  interest  at  the  rate  of  ten  per  centum  from  date; 
that  the  contract  was  made  in  Ohio,  and  that  by  an  act  of 
the  legislature  of  that  state,  approved  March  the  30th, 
1850,  it  is  enacted  ^^That  the  parties  to  any  bond,  bill, 
promissory  note,  or  other  instrument  of  writing  for  the 
payment  or  forbearance  of  money,  may  stipulate  therein 
for  interest,  receivable  upon  the  amount  of  such  bond,  &c., 
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Maj  Teim,  at  any  rate  not  exceeding  ten  per  cent  yearly."  It  is 
^°^^*  averred  that  the  mortgagecB,  on  the  16th  of  Aprils  1853,  as- 
M^eaa  signed  the  note  and  mortgage  to  Sanderson,  the  appellee; 
Bahsusoh.  And  that  snbseqnent  to  the  making  and  recording  of  the 
mortgage,  the  mortgagor  sold  and  conveyed  the  premises 
to  McLgee,  the  appellant,  who  had  full  .notice  of  the  mort- 
gage, &c. 

The  note  and  mortgage,  or  either  of  them,  are  not  set 
forth  in  the  pleadings;  nor  do  the  same,  or  copies  thereof, 
appear  in  the  record. 

Barret  and  Magee  were  made  defendants.  The  former, 
being  notified  by  publication,  was  called  and  defatdted. 
Magee  appeared  and  demurred  to  the  complaint;  but  his 
demurrer  was  overruled.  Thereupon  he  answered.  The 
first  paragraph  of  his  answer  is  as  follows:  '^Defendant 
denies  each  and  every  allegation  in  the  complaint.  Par- 
ticularly, he  denies  that  Barret  executed  the  note  and  mort- 
gage; and  he  denies  that  there  is  any  such  law,  act  or  stat- 
ute in  the  state  of  Ohio,  as  set  forth  in  the  complaint,  or 
any  law,  as  therein  stated,  authorizing  ten  per  cent,  interest 
To  so  much  of  this  paragraph,  as  denies  the  execution  of 
the  note  and  mortgage,  the  plaintiff  filed  a  demurrer,  which 
was  sustained.  And  there  being  issues  of  fact,  the  cause 
was  submitted  to  the  Court,  who  found  for  the  plaintiff, 
and,  having  refused  a  new  trial,  rendered  judgment  of  fore- 
closure, &c. 

The  complaint,  it  will  be  seen,  fails  to  allege  a  descrip- 
tion of  the  mortgaged  premises.  Hence,  it  is  insisted,  that 
the  demurrer  should  have  been  sustained*  We  are  inclined 
to  that  opinion.  The  defect  pointed  out  must  be  held  fatal; 
because,  from  the  statement  of  the  cause  of  action,  the 
sheriff  could  not  know  on  what  premises  to  enter  to  exe- 
cute the  order  of  the  Court  WhiUelsey  v.  BeaU,  5  Blackf. 
143. 

But  there  is  another  ground  upon  which  the  complaint 
is  objectionable.  It  does  not  show  when  or  where  the 
mortgage  was  recorded;  and  for  aught  that  appears,  it  may 
not  have  been  duly  recorded  in  the  county  where  the  land 
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is  situate,  and  hence,  not  an  effective  lien  on  the  property   May  Tena, 
when  it  was  conveyed  to  the  defendant    Van  Santvoord's       ^^Q' 
PL  302.  Maom 

The  next  inquiry  relates  to  the  action  of  the  Court  in  Savdusoit. 
sustaining  the  demurrer  to  a  branch  of  the  first  paragraph 
of  the  answer.     The  objection  is,  that  the  denial  of  the 
execution  of  the  note  and  mortgage  is  not  verified  by  oath. 
The  code  says: 

"  Where  a  writing,  purporting  to  have  been  executed  by 
one  of  the  parties,  is  the  foundation  of,  or  referred  to  in, 
any  pleading,  it  may  be  read  in  evidence  on  the  trial  of  the 
cause  against  such  party,  without  proving  its  execution, 
unless  its  execution  be  denied  by  afiSdavit  before  the  com- 
mencement of  the  trial,  or  unless  denied  by  pleading  under 
oath.''    3  R.  8.  p.  44,  §  80. 

This  enactment  prescribes  a  rule  of  practice,  in  effect, 
the  same  as  that  prescribed  in  the  revision  of  1843,  and 
under  that  revision  it  has  been  often  decided  that  the  rule 
which  required  a  plea  to  be  verified  by  oath,  when  it  de- 
nied the  execution  of  a  written  instrument,  did  not  render 
such  plea  invalid  because  it  was  not  sworn  to.  It  was 
deemed  to  be  well  pleaded  without  oath,  though  it  would, 
when  so  pleaded,  excuse  proof  of  the  execution  of  the  in- 
strument. R.  S.  1843,  c.  40,  §  216.— 4  Black£  417.— 1  Mc- 
Lean, 414^ — 5  Ind.  R.  264.  This  construction,  no  doubt, 
applies  to  the  above  recited  section,  and  the  result  is,  that 
the  demurrer  was  not  well  taken. 

During  the  trial,  the  plaintiff,  in  view  of  p]k)ving  the  law 
of  OhiOj  fixing  the  rate  of  interest,  as  stated  in  the  com- 
plaint, offered  in  evidence  a  paper-bound  book  of  129  pages, 
and  offered  to  read  firom  its  87th  page.  On  the  outside 
cover  of  the  book  is  printed  <^  General  Laws  of  the  State  of 
Ohio  for  184&-50;"  and  on  the  title-page  the  following  is 
printed:  "Acts  of  a  Greneral  Nature  passed  by  the  48th 
General  Assembly  of  the  State  of  Ohio^  begun  and  held  at 
the  City  of  Columbus^  December  the  3d,  1849,  and  in  the 
48th  year  of  the  State.  Vol.  48.  Columbus:  Printed  by 
Seoit  8f  Bosom,  1850."     On  the  98th  page  of  the  book 
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ICay  Term,  there  is  printed  the  following:  "  Columbus,  Ohio,  April  19, 
-___L—  1830.  I  hereby  certify  that  the  foregoing  Acts  are  true 
Maqbb  copies  of  the  original  Rolls  now  on  file  in  my  office.  Henry 
Sandbraok.  ^-  -Stng*,  Secretary  of  State."  The  book  contains  an  in- 
dex, and  what  purport  to  be  the  acts  of  the  Greneral  As* 
sembly  of  the  state  of  Ohio;  but  it  contains  no  act  relative 
to  printing;  nor  does  it  contain  any  certificate  other  than 
the  above.  The  evidence  thus  offered  was,  over  the  de- 
fendant's objection,  admitted  by  the  Court. 

We  have  a  statute  which  enacts  that,  ^^  The  printed  stat- 
ute-books of  the  s^eral  states,  &c.,  purporting  to  be  printed 
under  the  authority  of  those  8tate8,'&c.,  shall  be  piesmnp* 
tive  evidence  in  all  Courts  of  the  legislative  acts,  public  and 
private,  of  those  states,  &c.,  respectively."  2  R.  S.  p.  90, 
§  278.  Thus  the  statute-book  of  a  sister  state  is  not  evi- 
dence, unless  it  purports  to  have  been  printed  under  the 
authority  of  such  state  (1).  And  the  inquiry  arises,  is  the 
book  in  question  within  the  requirements  of  the  statute? 
It  says  that  it wsis  printed  at  ColumbuSyhy  Scott ^ Bascam, 
in  the  year  1850;  but  it  does  not  show  that  they  had  been 
constituted  state  printers,  or  that  they  had  done  such  print- 
ing by  virtue  of  authority  derived  from  the  state.  There 
is,  indeed,  nothing  in  the  description  of  the  book  that  forw 
bids  the  conclusion  that  its  printing  may  have  been  the  re- 
sult of  private  enterprise.  At  all  events,  the  book  contained 
no  statement  in  any  degeee  tending  to  show  that  it  was 
printed  under  the  authority  of  the  state  of  Ohio,  and  it  was, 
therefore,  improperly  admitted. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

W.  March,  for  the  appellant. 

T.  X  Sample,  for  the  appellee. 

(1)  See  Comparet  y.  Jemegan,  5  Blackf.  375;  1  Greenl.  Er.f  4S9,and 
dted. 
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May  Term, 

Trbw  and  Others  v.  Gaskill.  1858, 


Trsw 

When  the  defendaat  faik  to  appear,  judgment  may  be  rendered  by  default^      Gaskill. 
without  pierioiuly  entering  a  mle  for  an  answer. 

Causes  pending  at  the  close  of  a  term  of  the  Common  Pleas,  are  continned  by 
operation  of  law.    No  order  of  centinoance  is  necessary. 

An  affidarit  of  the  non-residency  of  a  party  is  not  bad  for  not  stating  the  canse 
of  action,  or  for  containing  the  qualifying  words  "  as  the  deponent  verily  be- 
lieves." 

The  Court  of  Common  Pleas  has  not  jurisdiction  of  an  action  to  foreclose  a 
mortgage  for  1,000  dollars  or  more. 

APPEAL  from  the  OKnlon  Court  of  Common  Pleas.      Saturday, 

Perkins,  X — Suit  to  foreclose  a  mortgage  for  over  1,000     "^ 
dollars.    Judgment  for  the  plaintiff  by  default. 

Several  errors  are  assigned. 

The  process  was  returnable  on  the  second  day  of  the 
term.  A  rule  was  taken  on  the  first  day  for  an  answer  on 
the  second.  Later  in  the  same  term,  an  affidavit  of  non- 
residency  was  filed  as  to  two  of  the  defendants. 

At  the  next  term  of  the  Court,  on  the  fourth  day  there- 
of publication  was  proved  as  to  the  two  non-resident  de- 
fendants, process  shown  to  have  been  served  on  the  others, 
and  all,  being  called,  made  default,  and  judgment  was  ren- 
dered against  them  accordingly. 

It  is  contended  that  the  rule  for  answer  granted  on  the 
first  day  of  the  term  was  erroneous.  This  may  be  true, 
bat  we  do  not  see  how  the  error  can  vitiate  the  judgment. 
As  a  part  of  the  defendants  were  not  served  with  process, 
the  plaintiff  was  not  bound  to  proceed  to  judgment  at  that 
term.  He  might,  at  his  election,  postpone  taking  judg- 
ment till  all  the  defendants  were  before  the  Court,  at  least 
constructively  by  notice.  Conwell  et  aL  v.  SmUkj4  Ind.  R. 
359.  It  appears  that,  at  the  next  succeeding  term,  all  the 
defendants  were  regularly  called  and  their  default  entered. 

But  it  is  contended  that  it  was  error  to  take  judgment 
by  default,  without  a  mle  having  been  entered  for  answer 
against  all  the  defendants.  The  point  was  settled  differ- 
ently in  Langdon  v.  BuUock^  8  Ind.  R.  341,  and  that  deci- 
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May  Twm,   sion  has  since  been  followed  (1).     A  rule  for  answer  need 

I ^^* not  be  granted  to  a  defendant  who  does  not  appear.     It 

Tmw  would  be  a  vain  thing. 
Qaskzll.  And  it  is  further  objected  that  the  cause  was  not  pend- 
ing at  the  term  at  which  the  default  was  taken,  because 
no  entry  of  a  continuance  appears  to  have  been  made.  It 
is  said  the  cause  was  discontinued*  But  the  statute  ex- 
pressly provides  that  pending  cases,  at  the  close  of  a  term 
of  the  Court,  shaQ  be  continued  by  operation  of  law.  No 
order  of  continuance,  as  to  such  cases,  is  required.  2  B. 
S.  p.  8,  §  19.— Id.  p.  21,  §  28. 

It  is  suggested  also,  that  the  affidavit  of  non-residency 
was  insufficient,  because  it  did  not  recite  a  cause  of  action, 
and  was,  "  as  the  deponent  verily  believed."  We  think  the 
affidavit  was  sufficient.  The  complaint  on  file  fully  dis- 
closed the  cause  of  action.  Section  38,  2  R.  S.  p.  35,  it 
must  be  admitted,  is  confused  and  obscure,  but  some  rea- 
sonable construction  must  be  given  to  it. 

Finally,  it  is  insisted  the  Court  had  no  jurisdiction,  the 
amount  decreed  being  1,000  dollars  and  upwards. 

The  Common  l^leas  has  jurisdiction  in  civil  actions 
where  the  amount  is  less  than  1,000  dollars.  It  has  juris* 
diction  to  foreclose  mortgages.  A  foreclosure  suit  is  now 
a  civil  action.    9  Ind.  R.  [560].     See  2  R.  S.  pp.  6, 18, 176. 

The  statutes  must  be  construed  together. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded to  be  dismissed  for  want  of  jurisdiction,  with  leave 
to  withdraw  papers  below. 

X  N.  SimSy  for  the  appellants. 

X  F,  Suit  and  X  M.  CJowaUy  for  the  appellee. 

(1)  See  Biair  y.  Davis,  9  Ind  B.  236;  Bhir  t.  Mmwn,  id,  357;  ArMaU 
T.  Lamb,  id,  544;  Key  r.  Robinson,  8  id,  368. 
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Mfly  Tom, 
Carver  v.  Williams.  1858. 


Cxatrmt 

Bmt  is  the  Common  Pleu  upon  »  promissory  note.  Answer,  that  the  note  Wuxiasis. 
wts  given  for  real  estate;  that  the  rendor  gare  a  bond  for  a  deed  on  pay- 
ment, bnt  that  he  had  no  title.  The  bond  was  neither  filed  nor  copied.  Re- 
ply, that  the  obligor  conld  convey  "snch  a  title  as  he  undertook  to  convey 
b  his  said  bond."  The  defendant  moved  that  the  eause  be  certified  to  the 
Circiiit  Coort,  because  the  title  to  real  estate  was  in  issue.  Motion  oyerraled. 
He  then  withdrew  his  appearance.  He  was  called,  £uled  to  answer,  and 
judgment  was  rendered  against  him  by  default 

J7eU,  1.  That  the  title  to  real  estate  was  not  in  issue;  that  the  pleadings  form- 
ed no  valid,  triable  issue. 

S.  That  by  the  statute,  the  bond,  or  a  copy  of  it,  should  have  been  filed. 

3.  That  if  a  party  appear  and  plead,  and  then  fail  to  appear  at  the  trial,  his 
pleadings  stand;  but  if,  after  pleading,  he  withdraw  his  appearance,  his  plead- 
ings go  with  it;  that  without  an  appearance  a  party  cannot  answer,  nor  can 
he  have  an  aaswer  standing  where  there  is  no  i^ipeaianca. 

APPEAL  from  the  Madison  Court  of  Common  Pleas.     Saturday, 
Perkins,  J.^ — Suit  upon  a  promissory  note.  "^ 

Answer  in  two  paragraphs-— 

1.  That  the  note  was.obtained  by  jGrand. 

2.  That  it  was  given  upon  the  purchase  of  a  lot  of 
ground;  that  at  the  purchase,  a  bond  was  given  for  a  deed 
on  payment  of  the  note;  and  that  the  obligor  had  no  title, 
&c.    The  bond  was  neither  filed  nor  copied. 

Reply — 1.  Denial  of  the  fraud.  2.  Admitting  that  the 
note  was  given  on  the  purchase  of  the  lot  mentiojied,  and 
that  a  bond  was  given;  and  averring  that  the  obligor  could 
convey,  on  payment  of  the  note,  ^^  such  a  title  as  he  under- 
took to  convey  in  his  said  bond.'' 

Thereupon,  the  defendant  moved  that  the  cause  be  cer- 
tified to  the  Circuit  Court,  because  the  title  to  reed  estate 
was  in  issue. 

The  Court  overruled  the  inotion. 

The  defendant  then  withdrew  his  appearance  to  the  ac- 
tion. He  was  called,  failed  to  answer,  and  judgment  was 
rendered  against  him  by  default  for  the  amount  of  the 
note. 

The  first  question  is,  was  the  title  to  real  estate  put  in 
issue? 
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May  Tem,  ft  was  held  in  Risers  v.  Perdue,  7  Blackf.  302,  that,  in 
^^°'  a  suit  upon  a  note,  a  plea  that  the  note  was  given  for  real 
Cartbb  estate  to  which  a  good  and  sufficient  deed  in  fee  simple 
Williams,  was  to  be  made  on  its  payment,  with  an  averment  that  the 
obligor  had  no  title,  followed  by  a  replication  affirming  title? 
put  in  issue  the  title  to  real  estate.  But  this  is  not  such  a 
case.  The  answer  does  not  aver  that  ihe  bond  called  for  a 
good  title.  The  Court  could  not  infer  from  it  what  kind 
of  deed  was  required.  A  quitclaim  might  have  filled  the 
bond.  It  might  not  have  required  the  conveyance  of  the 
title.  A  bond  calling  for  a  good  deed,  would  be  construed 
to  mean  a  deed  in  fee  simple  with  covenants.  A  bond 
simply  Calling  for  a  deed,  would  not  necessarily  be  so  con- 
strued. And  the  replication  is,  that  the  obligor  could  make 
as  good  a  deed  as  the  bond  required  of  him.  These  plead- 
ings formed  no  valid,  triable .  issue.  It  was  whoUy  uncer- 
tain. It  was  one  which  the  Court,  in  rendering  final  judg- 
ment, would,  under  any  circumstances,  have  disregarded* 
Again,  the  bond  made  the  foundation  of  the  paragraph  of 
the  answer  was  neither  filed  nor  copied.  This  the  statute 
required.    Lamsan,  v.  Falh,  6  Ind.  R.  309. 

The  Court  was  not  bound,  upon  such  an  invalid  issue, 
to  certify  the  cause  to  the  Circuit  Court. 

But,  if  we  are  wrong  in  the  foregoing  views,  still,  the 
judgment  below  cannot  be  reversed.  ^ 

If  a  party  appears  to  a  suit  and  pleads,  and  then  simply 
fails  to  appear  at  the  trial,  his  pleadings  stand.  But  if, 
after  pleading,  he  comes  and  withdraws  his  appearance  to 
the  suit,  which,  by  leave  of  the  Court,  he  may  do,  his  plead- 
ings go  with  his  appearance.  Without  an  appearance,  a 
party  cannot  answer  in  a  cause.  Nor  can  he  have  an  an- 
swer standing  where  there  is  no  appearance.  Coffins*  The 
Evansville,  SfC,  Co.,  7  Ind.  R.  413. 

Per  Chirtanu — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

X  Davis,  for  the  appellant. 

iZ.  Lake,  for  the  appellee. 
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May  Tenn, 

The  State  on  the  relation  of  Griswold  v.  Dunn.  ^Q^* 

Tbb  Statk 

t  ^• 

A  bank  cannot  tne  the  auditor  of  state  and  his  sureties,  upon  his  official  bond,        Dunif . 
to  recoTer  stocks  deposited  with  him  as  security  for  the  redemption  of  its 
issues,  &c.,  nor  for  their  yalae,  without  showing  that  tiie  object  for  which 
thej  were  deposited  is  accomplished. 

Thus,  the  stocks  are  for  the  benefit  of  the  creditors  of  the  bank,  and  if  the 
officer  with  whom  they  are  deposited  conrerts  them  to  his  own  use,  or  diyects 
them  from  the  purpose  for  which  they  were  deposited,  the  remedy  upon  his 
bond  is  for  the  benefit  of  such  creditors ;  and  the  bank  cannot  sue  for  the 
stocks,  or  for  damages  upon  tlie  bond,  until  it  has  no  creditors. 

But  the  suooessor  of  such  delinquent  officer,  being  charged  with  the  duty  of  his 
piedeceesor,  may  sue  to  recover  the  means  wherewith  to  discharge  that  duty. 

APPEAL  firom  the  Marion  Circuit  Court.  Saiur^^, 

Perkins,  J. — Suit  by  the  state  on  the  relation  of  William      ^ 
D.  Griswold,  president  of  the  Qreal  Western  Bank^  on  the 
official  bond  of  John  P.  Dunn^  late  auditor  of  state,  against 
him  and  bis  sureties. 

The  complaint  alleged  that  Dunn  had  converted  to  his 
own  use,  certain  bonds  deposited  by  the  bank,  pursuant  to 
the  general  banking  law,  as  security  for  the  redemption  of 
her  notes,  but  contained  no  averment  that  the  bank  had  re- 
tired her  circulation,  and  no  denial  that  Dunn  had  redeemed 
it  Indeed,  it  contained  no  statement  as  to  the  condition 
of  the  bank,  or  its  circulation. 

The  Court  sustained  a  demurrer  to  the  complaint,  be- 
cause it  did  not  show  that  the  bank  had  been  injured,  or 
bad  any  direct  pecuniary  interest  in  the  suit;  and  there  was 
final  judgment  for  the  defendants. 

The  plaintiff  contends  that  the  Court  erred  in  sustaining 
the  demurrer,  inasmuch  as  the  conversion  of  the  securities 
by  Dunn- was  a  breach  of  his  bond,  for  which  he  must  be 
liable  to  at  least  nominal  damages. 

But  admit  this  to  be  true,  the  question  still  occurs,  to 
whom  is  he  liable?  Because  a  public  officer  has  been 
guilty  of  a  breach  of  duty,  it  does  not  follow  that  any 
Of  every  citizen  of  the  state  may  sue  him  for  nominal 
damages. 

The  general  banking  law  provides  that  the  stocks  depo- 
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May  Tenn,   sited  as  security  for  the  redemption  of  circulation,  shall  be 
^Q^      held  by  the  officer  exclusively  for  that  purpose,  tiU  it  is  ac- 
Tbe  8tatb  complished,  and  then,  perhaps,  for  the  security  of  depositors, 
D  J^.      &c    Laws  of  1855,  pp.  36,  36,  §§  13, 13. 

The  bank,  then,  cannot  sue  to  recover  possession  of  the 
stocks,  without  showing  that  the  object  for  which  they  were 
deposited  has  been  accomplished.  Nor  can  it  sue  to  re- 
cover the  value  of  those  stocks.  The  stocks  are  for  the 
benefit  of  the  creditors  of  the  bank;  and  if  the  officer  with 
whom  they  are  deposited  converts  them  to  his  own  use,  or 
diverts  them  from  the  purpose  for  which  they  were  depos- 
ited, is  not  the  remedy  upon  the  bond  of  the  officer  equally 
for  their  benefit,  so  long  as  such  creditors  exist?     It  would 

seem  that  it  must  be  so.    If  the  bank  cannot  sue  for  the 

f 

stocks  till  it  has  no  creditors,  how  can  it  sooner  proceed  to 
recover,  for  its  own  use,  upon  the  bond  of  the  officer  for 
their  conversion? 

The  successor  of  the  delinquent  officer,  it  should  be  re- 
marked, being  charged  with  the  duty  of  his  predecessor, 
undoubtedly,  might  sue  to  recover  the  means  with  which 
to  discharge  the  duty. 

The  spirit  of  the  whole  act  points  to  the  course  we  have 
indicated.  Thus,  section  9  provides  that  the  bank,  in  the 
first  instance,  shall  redeem  its  notes;  that  on  its  refusal  so 
to  do,  the  potes  shall  be  protested;  that  thereupon  the  au- 
ditor shall  notify  the  bank  to  pay  them,  and,  it  failing  to 
immjediately  do  so,  that  the  auditor  shall  proceed  and  re- 
deem them  out  of  the  proceeds  of  the  bonds  deposited;  and 
by  section  55,  that  officer  is  made  liable  to  an  action  on  his 
bond  for  a  failure  to  discharge  his  duty,  which  suit  may  be 
brought  on  the  relation,  and  for  the  use  of  any  person  in- 
jured. 

We  think  the  complaint  in  this  case  does  not  show  that 
the  bank  had  been  injured  at  the  time  the  suit  was  brought. 

Per  Curiam^ — The  judgment  is  affirmed  with  costs. 

D.  M' Donald,  for  the  state. 

J.  Morrison  and  C  A.  Ray,  for  the  appellees. 
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May  Teitti, 
Leach  v.  Leach.  ^^^* 

IiBAGH 
T. 

A  cmse  in  chancery,  broaglit  to  issue,  hearing  and  decree  upon  liie  meritB,       Lbacb. 
ander  the  former  practice^  will  not,  upon  a  reversal  of  the  decree  br  this  Court,     "io  wi 
be  opened  for  new  pleadings  or  a  new  trial.  Such  canses  are  finally  dbposed     "^ 
of  on  the  hearing  in  the  Supreme  Court. 

It  is  no  defense  to  a  suit  to  obtain  relief  for  a  breach  of  a  continuing  covenant 
to  allege  a  former  reeorery,  for  a  breach  of  &e  same  coTenant;  for  succes- 
sive actiona  may  be  brought  for  successive  breaches  of  such  a  covenant. 

And  where  the  complaint,  in  such  case,  alleges  a  continuance  of  the  breach 
down  to  the  commencement  of  the  suit,  and  the  former  suit  pleaded  was 
commenced  a  year  previously, — held,  that  the  former  suit  only  covered  prior 
breaches,  and  hence,  that  the  defense  did  not  go  to  the  whole  cause  of  action. 

And  an  answer  alleging  a  former  recovery  for  the  same  cause  of  action  is  bad 
for  the  same  reason. 

The  covenant  alleged  to  be  broken  was  a  condition  subsequent  to  a  conveyance 
of  real  estate.  Edd,  thfiA  an  answer  setting  up  a  former  recovery,  but  fkil- 
ing  to  allege  payment  of  the  judgment,  is  bad;  for  it  is  very  doubtfhl  whe- 
ther an  unsatisfied  judgment  recovered  upon  breach  of  a  condition  subse- 
quent, is  a  waiver  of  the  right  to  enforce  a  forfeiture. 

Qfuere,  whether  the  naked  right  to  take  advantage  of  the  breach  of  a  condition 
subsequent  by  entry,  is  subject  to  sale  on  execution. 

APPEAL  from  the  Floyd  Circuit  Court.  Satur^, 

Perkins,  J. — This  was  a  bill  in  chancery,  filed  on  the 
2l8t  day  of  September,  1849.  The  bill  alleged  that  the 
complainant,  John  &  Leach^  and  his  wife,  on  the  3d  of 
Aprils  1834,  eonveyed  to  their  son,  Jacob  B.  Leach^  ninety 
acres  of  land,  on  the  condition  subsequent  that  he  should 
make  a  certain  provision  for  them  during  their  lives,  and 
that  of  the  survivor  of  them.  It  charges  that  he  had,  for  a 
long  time,  refused,  and  was  still  refusing  to  fulfill  the  con« 
ditions;  that  the  complainants,  on  the  28th  of  September , 
1848,  sued  the  said  Jacob  at  law,  and  recovered  for  a  breach 
of  said  condition,  &c.  The  bill  prayed  that  the  conveyance 
to  said  Jacob  might  be  set  aside,  &c. 

The  defendant  answered  the  bill,  admitting  or  denying 
all  its  allegations. 

Afterwards,  at  the  October  term,  1850,  and  on  the  19th 
day  of  that  month,  by  agreement  of  the  parties,  the  cause 
was  set  down  for  hearing  on  the  bill,  answer,  supplemental 
bill  and  answer,  exhibits,  depositions  and  admissions;  and 
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Maf  Tena,   after  due  deliberation,  the  Court  found  th^t  the  bill  was 
^^^Q'      not  sustained,  and  rendered  a  decree  of  dismissaL 
Leacr^  The  complainant  appealed  to  this  Court,  and  obtained  a 

Lbjlch.  reversal  of  that  decree.  Leach  v.  Leach^  4  Ind«  B.  628.  In 
giving  their  opinion  the  Court  said,  that  it  was  clearly  es- 
tablished that  Jacobj  the  grantee,  had  failed  to  perform  the 
conditions  subsequent,  and  had  forfeited  the  estate.  The 
Court  then  proceeded  to  state  what  would  be  the  proper 
basis  of  a  final  decree  in  the  premises,  upon  the  record, 
and  remanded  the  cause  for  further  proceedings,  to  be  had 
in  accoidanc^  vdth  the  opinion. 

On  the  return  of  the  cause  to  the  Circuit  Court,  the  de- 
fendant claimed  the  right  to  file  another  answer,  setting  up 
different  grounds  of  defense  from  those  taken  in  the  first, 
and  to  have  a  trial  by  jury.  The  Court  refused  to  permit 
this,  but  proceeded  to  render  a  final  decree  upon  the  basis 
indicated  in  the  opinion  of  this  Court. 

We  think  the  Circuit  Court  did  right. 

This,  it  will  be  observed,  is  an  old  chancery  cause, 
brought  to  issue,  hearing  and  decree  upon  the  merits, 
under  the  former  practice.  This  class  of  cases,  it  has  not 
been  the  course  of  the  Court  to  open  up,  upon  reversal,  to 
new  pleadings,  and  a  new  trial;  but,  on  the  contrary,  it 
has  been  the  invariable  rule  to  make  a  final  disposition  of 
all  such  on  the  hearing  here,  instead  of  remanding  them 
for  a  new  triaL  Oale  v.  Oranms^  9  Ind.  R.  140.  Such 
was,  in  effect,  the  farmer  decision  in  this  case. 

And  if  we  look  into  the  defenses  offered  and  rejected,  so 
far  as  they  axe  placed  before  us  by  a  bill  of  exceptions,  we 
shall  discover  that  the  defendant  was  not  injured  by  the 
ruling  of  the  Court 

One  of  those  defenses  was  contained  in  a  paragraph  of 
the  answer,  as  follows: 

That  on  the  28th  day  of  September,  1848,  an  action  of 
covenant  was  instituted  against  him,  by  the  said  John  S. 
Leach,  for  'a  breach  of  the  covenant  of  support,  &&,  in 
which  suit  a  judgment  was  obtained  against  him;  that  the 
covenant  is  the  same  referred  to  in  plaintiff's  complaint; 
andiliat  he  has  fcdly  paid  said  judgment. 
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To  this  paragraph  there  are  two  valid  objections:  ^^7  T«m» 

1.  Though  it  alleges  that  the  covenant  in  this  and  the  '^^^' 
former  suit  is  the  same,  it  does  not  allege  that  the  cause  ^Lbagh 
of  action  is  the  same.     And  as  the  covenant  is  a  contimi*  Lba<9b. 
ing  one,  on  which  successive  actions  may  be  brought  for 
aoocesave  breaches,  the  paragraph  in  no  manner  shows 

that  the  two  suits  are  upon  the  same  cause  of  action. 

2.  The  present  suit  was  commenced  on  the  2lBt  of  Sep* 
Umber,  1849,  and  is,  as  we  have  seen,  upon  a  continuing 
covenant;  and  the  complaint  alleges  a  continuance  of  the 
breach  of  the  covenant,  down  to  the  commencement  of  the 
suit  The  former  suit  pleaded  was  commenced  a  year  pre* 
vious,  and  could  only  cover  prior  breaches;  and  hence  the 
paragraph  in  the  answer  setting  up  the  former  suit,  does 
not,  as  appears  upon  the  face  of  the  pleadings,  go  to  the 
whole  cause  of  action. 

Another  paragraph  of  the  answer  was  similar  to  the 
above,  except  that  it  averred  the  cause  of  action  to  be  the 
same.  Still,  for  the  reasons  above  assigned,  it  did  not  an- 
swer the  whole  cause  of  action. 

There  was  another  paragraph  similar  to  the  two  foiraer, 
except  that  it  did  not  aver  a  payment  of  the  previous  judg- 
ment pleaded.  This  is,  perhaps,  an  additional  objection. 
It  is  certainly  very  doubtful  whether  an  unsatisfied  judg- 
ment recovered  for  a  breach  of  a  condition  subsequent,  of 
this  character,  is  a  waiver  of  the  right  to  enforce  the  for- 
feiture.    See  Sanborn  v.  Woodman^  5-  Cush.  56. 

Another  of  the  defenses  proposed  to  be  set  up  was,  that 
the  defendant,  Jacob,  had  recovered  a  judgment  against  his 
father,  the  complainant,  in  a  suit  for  use  and  occupation  of 
a  house  situated  upon  the  ninety  acres  conveyed  to  him  by 
his  father^  upon  which  judgment  he  had  caused  execution 
to  issue,  and  the  right  of  his  father  in  the  land  to  be  sold 
by  virtue  thereof,  he,  the  son,  becoming  the  purchaser. 

In  regard  to  this  defense  it  may  be  observed — 

1.  That  it  is  doubtful  whether  the  naked  right  to  take 
advantage  of  the  breach  of  a  condition  subsequent  by  en- 
try is  subject  to  sale  on  execution.  See  Cross  v.  Carson, 
Vol.  X-— 18 
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Lbach 
Lbach. 


Mmy  Tens,  8  Blackf.  138;  H^ompsan  ▼.  Thon^fsanj  9  Ind  R.  323;  8 
18^-      Ohio  R.  21;  11  id.  366. 

2.  In  the  bill  and  supplement  upon  which  the  cause  was 
originally  heaid,  it  was  charged  that  the  judgment  in  ques- 
tion was  fraudulent.  K  it  was  so,  it  could  have  been  set 
aside  upon  that  hearing;  and  the  fact  that  a  sale  had  taken 
place  upon  it  would  not  change  the  situation  of  the  de- 
fendant,  Jacobs  the  plaintiff  in  that  judgment,  because  he 
himself  was  the  purchaser  at  the  sale.  The  questions  upon 
the  validity  of  the  judgment,  the  effect  of  the  sale,  &c., 
fairly  arose  upon  the  case  as  first  presented,  and  seem  to 
be  included  in  the  former  decision  of  this  Court  Leach 
V.  Leack^  svpra. 

Per  Ouriam. — The  decree  is  affirmed  with  costs. 

W.  T.  Otto  and  J.  S.  Davis,  for  the  appellant  (1). 

IL  Crawford,,  for  the  appellee  (2). 


(1 )  Upon  the  first  point  stated  in  tiie  syllBbiu,  ooanMl  for  liie  appelUnt  cited 
S  B.  S.  p.  SS8,  S  799;  Id,  p.  161,  §  670;  WUliamt  y.  The  New  ABxmy,  ^r.. 
Railroad  Co.  5  Ind.  R.  111.  Touching  the  seyeral  new  defenses  set  np  bj  tiie 
•ppellBnt,  thejr  cited  The  U.  S.  r.  The  Bank  of  the  U,  S,  5  Bow.  9S2;  4  Bswle, 
8S7,  989;  S  Bl«df.  180;  17  Pick.  7, 14;  6  Wheal.  109;  7  Johns.  SI;  8  id. 
S84;  Com.  Dig.  tit  Acdon,  K,  8;  3  Edwards,  138;  11  Paige,  414;  B.  8. 1843, 
p.  454;  B.  8.  1838,  p.  S76;  6  Blackf.  113;  S  B.  S.  p.  308,  \1;  2  H.  Bl.  444; 
Jachon  T.  Varick,  7  Cow.  238,  244;  8  Yerg.  46;  B.  8.  1843,  p.  751,  4  424. 

(2)  Tondiing  the  sereral  new  defenses,  Mr.  CrawJbrddboASanbornY,  Wood- 
man, 5  Cosh.  56;  4  Ind.  B.  629;  Walworth  Ch.  in  J^ifveoant  t.  New  York, 
11  Paige,  428;  ModioeU  t.  Johnmm,  2  Blackf.  431 ;  Hutt^ins  r,  Hatma,  8  Ind. 
B;  533;  Ruooeil  t.  Boutton,  5  id.  180;  People  r.  Haskins,  7  Wend.  463;  Jack- 
mm  Y.  Varick,  7  Cow.  244;  McKissick  y.  Pickle,  16Penn.  State B.  140;  Marh 
y.  Marks,  1  Strange,  129;  Jonet  y.  Roe,  3  T.  B.  88;  Roe  y.  Griffiths,  1  W.  Bl. 
606;  2  Cruise,  39;  fToydsn  t.  StoughUm,  5  Pidc.  528;  Jadtson  y.  Varitk,  7 
Cow.  238;  B.  8.  1843,  p.  485,  \l;  2  B.  8.  p.  308,  ^  1.  Upon  the  first  point 
sUted  in  the  syllabos,  he  cited  2  B.  S.  p.  161,  f  570. 
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Hay  Term, 
Gates  v.  Meredith.  1858. 


GBOVB8 


APPEAL  from  the  DectUur  Circuit  Court  Sbblst. 

Per  Curiam. — Suit  by  Meredith  against  Gates  for  slan- 
,  der.    Proper  issues  being  made,  the  case  was  submitted  to  j^ay  29^ 
a  juiy,  who  found  for  the  plaintiff;  and  the  Court  rendered 
a  judgment  on  the  verdict. 

The  record  contains  no  bill  of  exceptions,  nor  does  it  ap-    • 
pear  that  any  exception,  in  any  form,  was  taken  to  the 
rulings  of  the  Circuit  Court     There  was  no  motion  for  a 
new  trial,  or  in  arrest.     The  judgment  must,  therefore,  be 
affirmed. 

The  judgment  is  affirmed,  with  5  per  cent,  damages  and 
costs. 

A.  O.  DeavUt  for  the  appelant 

X  S.  Scobey  and  W.  Cumback^  for  the  appellee. 


*  ^< 


Groves  r.  Seeley. 

APPEAL  from  the  Hamilton  Court  of  Common  Pleas.  Saiwrday, 
Per  Curiam. — Suit  commenced  before  a  justice  of  the    "^ 
peace.    Judgment  for  the  plaintiff.     Appeal  to  the  Com- 
mon Pleas.    Judgment  there  for  the  defendant. 

The  controversy  in  this  Court  is  upon  the  taxation  of 
costs  in  the  Common  Pleas.  The  plaintiff  is  not  satisfied 
with  it  As  he  lost  his  case,  he  was  bound,  nothing  ap- 
pearing to  show  to  the  contrary,  to  pay  all  costs  in  the 
Common  Pleas  and  before  the  justice.  But  it  appears  the 
defendant  obtained  one  continutmce  in  the  Common  Plea?, 
which  the  Court  granted  at  his  cost.  The  defendant,  there- 
fore, was  bound  to  pay  the  costs  taxed  upon  that  continu- 
ance, the  plaintiff  the  rest. 
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Umj  Term,       We  think  the  plaintiff  has  no  ground  to  complain  of  the 
1868.      taxation  made. 


ITCviAOuoH      The  judgment  is  affirmed  with  costs. 
Tbs  Staob. 


D.  Moss^  for  the  appellant 
O.  SL  Vossy  for  the  appellee. 


■  ••' 


McCuLLouGH  and  Another  v.  The  State. 


In  criminal  cases,  the  jury  have  a  right  to  determine  the  law  as  weU  as  die 

oMStS. 


SaiurdtUf, 
Hay  89. 


APPEAL  from  the  &o^  Court  of  Common  Pleas. 

Per  Ckiriam4 — This  was  an  information  for  obstructing 
a  highway. 

Flea,  not  guilty.  Trial  by  jury.  Verdict  and  judgment 
against  defendants.  Motion  for  new  trial  oveimled,  and 
exception  taken. 

At  the  proper  time,  the  appellants  moved  the  Court  to 
give  the  jury  the  following  instruction,  viz.: 

"  In  criminal  cases,  the  jury  have  the  right  to  determine 
the  law  as  well  as  the  facts  of  the  case." 

Which  instruction  was  refused,  and  exception  taken. 
Whereupon  the  Court  gave  the  following  instruction,  viz.: 

^'  The  jury  receive  the  facts  from  the  evidence,  and  the 
law  from  the  Court;  but  their  verdict  of  not  guilty  cannot 
be  set  aside  or  overruled  by  the  Court." 

To  the  giving  of  this  instruction,  exception  was  taken. 

There  was  manifest  enror  in  refusing  the  instruction  asked 
for,  and  in  giving  the  one  that  was  given.  Williams  v.  Tke 
SUUe^  at  the  present  term. 

The  judgment  is  reversed.  Cause  remanded  for  a  new 
trial. 

K  DunumLi  O.  B.  Torbei  and  P.  H.  JetaeU,  for  the  ap- 
pellants. 

X  E.  McDonald^  Attorney  General,  for  the  state. 
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Mfty  Teim, 


Wells  v.  Jessup. 


1868. 


ConiK 

APPEAL  from  the  AUen  Coxxrt  of  Common  Pleas.  Humbai^. 

Ptr  Curiam^ — This  case  is  affinned  on  the  eyidence,  with  „      . 
1  per  cent,  damages  and  costs.  May  29. 

W.  Marchj  for  the  appellant. 
£.  (7.  Jacobyy  for  the  appellee. 


■  I  w»  < 


Wampler  v.  Drybred. 

APPEAL  from  the  Madison  Cojxrt  of  Common  Pleas.    St^itrdmf, 

Per  Curiam. — This  was  a  petition  for  assignment  of 
dower  in  certain  lands. 

There  was  no  motion  for  a  new  trial,  nor  exception  to 
any  mling,  judgment  or  decree  of  the  Court 

There  is  nothing  before  this  Court  in  the  case. 

The  judgment  is  affirmed. 

J.  DaviSj  for  the  appellant. 

R,  Lake  J  for  the  appellee. 


*  ^ 


Coffin  and  Others  t;.  Henshaw. 

A.  sent  monef  to  a  bank  in  the  foim  of  a  draft,  with  dkectioni  to  plaea  it  to 
his  cndift  and  await  his  further  orders.  The  banking  firm  gaye  a  receipt  for 
the  same.  Afterwards  A.  agreed  with  B,  that  the  draft  should  be  transit 
red  to  B.'$  credit;  bat  the  firm  was  not  prirj  to  the  agreement,  nor  did  A, 
notiff  them  of  it,  or  make  anj  order  in  pursuance  of  it  B.,  howerer,  with- 
out aathoiitj  from  A,,  wrote  to  the  finn  ordering  them  to  place  the  draft  to 
his  ciedit,  and  was  answered  that  they  had  done  so.  Afterwards,  A.  de- 
manded the  money,  and  the  firm  refusing  to  pay  it,  he  brought  suit.  HM, 
diat  the  firm  was  liable  to  A,  for  the  amount  of  the  draft. 
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May  Term, 

1858. 

Comx 
▼. 


May  31. 


APPEAL  from  the  Wayne  Circuit  Court. 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  and  others,  composing  the  firm  of  Cooper^ 
LippencoU^  Coffin^  Sf  Co,^  for  money  had  and  received  by 
the  defendants  below,  for  the  use  of  the  {daintiff  below. 

Process  was  served  on  Coffin,  and  a  suggestion  of  not 
found  was  entered  as  to  the  others.  Coffin^  only,  appeared 
to  the  action,  and  judgment  was  rendered  against  him 
only. 

The  complaint  alleges  that  on  the  11th  of  December^ 
1854,  the  defendants,  by  their  receipt  in  writing,  acknow* 
ledged  to  one  John  Peele,  by  the  name  of  J.  Peele,  t)ie  agent 
of  the  plaintiff,  the  receipt  of  a  draft  on  the  Merchants 
Bank,  of  New  York,  calling  for  597  dollars,  29  cents,  paya- 
ble to  one  Cox,  and  by  him  indorsed  to  the  plaintifi)  to 
whose  credit  it  was  placed  by  the  defendant,  as  so  much 
money  had  and  received  to  the  plaintifTs  use;  that  the  de- 
fendants received  said  sum  of  money  from  said  bank  for 
the  use  of  the  plaintiff,  and  that  the  same  was  duly  de- 
manded of  the  defendants  before  the  commencement  of 
this  suit,  and  payment  refused. 

The  receipt  above  mentioned  is  set  out  as  foUows,  viz.: 

"PAti,  Dec.  11, 1854. 

Mr.  X  Peek:  Yours  of  Nov.  31  last,  came  to  hand  in 
due  time,  with  the  draft  enclosed  on  Merchants  Bank  of 
New  York,  calling  for  597  dollars  29  cents,  payable  to  J2. 
W.  Cox,  with  instructions  to  place  the  same  to  the  credit 
of  Nathan  Henshaw,  of  LuUana,  which  amount  has  been 
placed  to  his  order,  &c.     Yours  truly,  [Signed,] 

Cooper,  Lippencott,  Coffin,  if  Co.^ 

The  defendant  Coffin,  for  answer,  denied  all  the  matters 
set  up  in  the  com^daint. 

The  cause  was  tried  by  the  Court,  which  found  for  the 
plaintiff  the  sum  of  522  dollars  15  cents.  Motion  for  new 
trial  overruled,  and  judgment  on  the  finding.  Bill  of  ^- 
ceptions  filed  setting  out  the  evidence. 

The  reasons  filed  for  a  new  trial  were — 

^^1.  The  finding  for  the  plaintiff  is  contrary  to  law. 
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**  2.  The  said  finding  is  against  the  evidence  and  not  sue-  May  Term, 
tained  by  it"        •  ^^^' 

It  appears  from  the  testimony,  that  Henshaw  was  en-  Cowwiik 
titled  to  about  600  dollars  in  the  state  of  North  CaroHnOj  Hbks^aw. 
as  the  guardian  of  one  Amos  R.  Peele^  and  that  the  above- 
named  JbAn  jRsefe,  as  agent  of  said  Amos  JZ.,  and  by  the 
direction  of  SenshaWj  as  acting  guardian  of  said  Amos  iL, 
with  said  money  procured  the  draft  in  question  for  597 
dollars  29  cents,  payable  to  one  R.  H.  CoXj  and  by  him 
indorsed  to  the  said  firm  of  Cooper^  LippencoU^  Coffin^  Sf 
Co.;  and  that  on  the  31st  of  November^  1854,  the  said 
John  Peele  transmitted  the  said  draft  to  the  said  firm,  writ- 
ing them  that  he  sent  the  draft  by  the  instructions  of  said 
HenshaWj  with  directions  to  place  the  amount  thereof  to 
his  credit,  and  wait  his  further  orders,  and  that  he  received 
firom  them  the  receipt  above  set  out. 

In  AprUj  1855,  Henshaw  gave  an  order  on  defendants  to 
one  Joel  Parkery  for  the  anaount  of  said  draft,  less  100  dol- 
lars, which  had  been  arranged  in  some  other  way,  payment 
of  which  order  was  refused  by  defendants* 

The  execution  of  the  above  receipt  by  defendants  was 
proven,  and  the  names  of  the  firm  admitted. 

This  is  the  substance  of  the  testimony  for  the  plaintifE 

On  the  other  hand,  it  was  proven  by  one  Nathan  Stanionj 
that  in  the  spring  or  fore  part  of  the  summer  of  1854,  Hen' 
shaw  came  to  him,  Stanton^  and  stated  that  he  had  600  dol- 
lars in  North  Carolina^  as  guardian  of  Amos  R.  Peele^  and 
that  he  wanted  to  use  some  of  the  money  in  the  purchase 
of  land,  and  that  if  he,  Stanton^  would  agree  to  pay  him 
300  dollars  when  the  man  came  of  whom  he  expected  to 
buy  the  land,  he,  Henshaw^  would  let  him,  Stanton^  have  a 
check  for  600  dollars  from  North*  Carolina  on  some  eastern 
bank. 

The  arrangement  was  accordingly  made.  The  other 
three  hundred  dollars  was  to  be  paid  at  some  future  time, 
which  was  not  definitely  agreed  upon.  Stanton  then  gave 
Henshaw  the  name  of  the  firm  of  Cooper,  Idppencottj  Coffin^ 
If  Cb.,  as  the  persons  for  his  agent  to  send  the  check  to, 
and  directed  him  to  have  it  made  payable  to  them.     He 
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Ifiijr  Term,  then  wrote  said  finn  stating  that  they  wonld  receive  a  check 
^^^'  for  600  dollars  from  North  Carolina  firom  N.  Henskaw^ 
Cowmx  which  was  to  be  placed  to  his,  Stanlon^s,  credit. 
RnreBAw.  The  man  of  whom  Henshaw  expected  to  purchase  land 
did  not  come,  and  Stanion  was  not  pressed  for  the  300  del* 
iars  (which  has  never  been  paid),  but  Hentkaw  demanded 
it  about  the  time  it  was  to  have  been  paid,  and  several 
times  afterwards.  In  the  wister  afterwards,  Stanton  paid 
Henshaw  100  dollars  on  the  check  and  gave  him  claims  to 
a  considerable  amount  on  persons  in  his  neighborhood,  re- 
questing him  to  make  what  collections  he  could  and  retain 
it  on  the  check.  Some  time  in  the  latter  part  of  the  sum- 
mer or  first  of  the  fall  of  1854,  Stwnton  received  infcnrmar 
tion  firom  said  finn  that  they  had  received  said  check  for 
600  dollars  and  placed  it  to  his  credit.  That  he  was  cred- 
ited by  said  firm  (to  whom  he  appears  to  have  been  in- 
debted), with  the  said  sum  of  600  doUars  in  the  latter  part 
of  the  summer  or  fore  part  of  the  fall  of  1854.  It  was  the 
understanding  of  Stanton^  that  the  check  spoken  of,  when 
received  by  said  firm,  was  to  be  at  his  disposal,  and  that 
he  was  to  become  paymaster  to  Henshaw  for  the  same. 
The  following  receipt  was  given  by  Henshaw  to  Stanton 
on  the  payment  of  the  100  dollars  before  spoken  of,  viz. : 

^'  Received  of  Nathan  Stanton  one  hundred  dollars  to  his 
credit  on  a  check  sent  by  my  direction  to  Cooper j  Lippen^ 
eotty  Coffin^  Sf  Co.,  of  Philadelphia^  1st  mo.  15th,  1865. 

Nathan  Henshaw." 

Henshaw  never  authorized  Stanton  to  write  to  said  firm 
to  place  said  check  or  draft  to  his  Stantoris  credit,  nor  does 
it  appear  that  ever  Henshaw  authorized  them  to  do  so,  or 
had  any  conversation,  or  made  any  arrangement  with  them 
on  the  subject.  Stanton  says  there  was  no  other  agree- 
ment between  him  and  Henshaw  than  the  one  before  men- 
tioned as  having  been  made  in  the  spring  or  fore  part  of 
the  summer  of  1854. 

It  appears  that  in  a  conversation  between  Henshaw  and 
Stanton,  Henshaw  told  Stanton  that  the  check  was  received 
by  said  firm  and  placed  to  his,  Henshaw^s,  credit,  and  when 
Stanton  paid  him,  it  was  to  be  placed  to  Stanton^s  credit; 
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and  he  asked  Stanion  what  would  be  done,  as  he,  Sianton^  ^^J  ^^"n, 
cotdd  not  raise  the-  money,  and  that  Stanton  Replied,  in  sob-      ^^^' 
stance  (with  that  view  of  the  matter),  that  he,  Henshaw^      Coffih 
should  send  to  the  firm  and  get  the  balance,  having  received    Hbhshaw. 
100  dollars.     This  conversation  took  place  between  the 
middle  of  January  and  Febma^^  1855. 

Stanton  failed  in  February^  1855,  and  there  was  testi- 
mony  having  a  tendency  to  show  that  for  a  year  or  more 
before  that,  Henshaw  distrusted  his  solvency. 

An  effort  was  made  to  impeach  the  testimony  of  Stanton^ 
bnt  that  was  mostly  if  not  totally  a  failure. 

The  above  are  believed  to  be  all  the  material  facts  in- 
volved in  the  case. 

There  is  no  question  made  as  to  the  draft  named,  being 
received  by  Cooper^  Lippencott^  Coffin^  if  Co.  as  money, 
and  treated  as  such  by  them,  and  of  course  we  raise  none 
in  that  respect. 

It  is  insisted,  however,  that,  under  the  facts  disclosed  by 
the  testimony,  the  firm,  upon  the  receipt  of  the  draft,  be- 
came the  debtors  of  Stanton  and  not  of  Henshaw^  and  that  , 
they  are  not  liable  to  Henshaw;  that  the  draft  really  be- 
longed to  Stanton^hj  Yirtae  of  the  agreemeYit  between  him 
and  Henshaw.  But  we  do  not  think  the  evidence  sustains 
this  position. 

The  money  belonged  to  Henshaw^  in  his  fiduciary  capa- 
city, and  it  was  sent  to  the  firm,  in  the  form  of  the  draft, 
with  directions  to  place  it  to  his  credit  and  await  his  fur- 
ther orders,  which  was  done  by  the  firm.  As  between  Hen- 
shaw  and  the  firm,  there  does  not  appear  to  have  ever  been 
any  understanding  that  it  should  be  placed  to  the  credit  of 
StaTiton^  nor  did  Henshaw  ever  authorize  Stanton  to  direct 
the  firm  to  place  it  to  his  credit. 

These  facts  would,  of  course,  make  the  firm  liable  to 
Henshaw  for  the  draft,  and  we  do  not  think  that  liability 
at  all  aflfected  by  the  fact  that  Henshaw  had  agreed  with 
Stcnton  to  let  him  have  the  draft,  and  that  Stanton  had 
furnished  the  name  of  the  firm  to  whom  the  draft  should 
be  sent,  and  had  written  the  firm  advising  them  that  they 
would  receive  the  draft  from  Henshaw^  to  be  placed  to  bis. 
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May  Term,    8tantati%  credit.     The  real  question  is,  to  v^hoin  did  the 

•'^^^'      linn  become  indebted  upon  the  receipt  of  the  draft?    Very 

CoTKBK     clearly,  to  Henskaw^  as  it  was  received  from  him  throngh 

Ltvds.      J^  Peele^  by  his  direction,  and  placed  to  his  credit.     This 

liability  of  the  firm  to  EenshaWj  was  not  discharged  by  the 

agreement  between  Henshaw  and  StafUonj  to  which  the 

firm  was  in  nowise  privy. 

Upon  the  receipt  of  the  draft  by  the  firm,  they  became 
liable  to  only  one  of  these  persons  for  the  amount  of  it. 
That  liability  was  not  to  Sta/nUm^  as  it  belonged  to  Skfir 
show  (the  title  not  having  passed  by  his  agreement  to  let 
Stanton  have  it) ;  it  was  received  by  the  firm  as  Henshaw^ $^ 
and  he  was  credited  with  the  amount  of  it. 

In  order  to  discharge  the  liability  to  Henshaw,  there  must 
have  been  some  agreement,  express  or  implied,  that  the 
firm  should  become  debtor  to  Stanton  instead  of  Henshaw^ 
and  that  the  credit  should  be  transferred  to  Stanton;  and 
this  contract  should  be  of  such  a  character  as  to  render  the 
firm  liable  to  Stanton  for  the  draft. 

No  such  agreement  is  shown  to  exist  in  the  case.  We 
regard  as  immaterial,  the  fact  that  the  firm  gave  Stanton 
credit  for  the  draft  in  the  settlement  of  their  claims  against 
him,  as  it  does  not  appear  from  the  evidence  that  they  had 
any  authority  from  Henshaw  to  do  so. 

The  finding  appears  to  have  been  in  accordance  with  the 
evidence,  and  the  judgment  must  be  aflSirmed. 

Per  Curiam. — The  judgment  is  affinned  with  costs. 

O,  W.  Julian  and  J.  B.  Jtdiany  for  the  appellants. 

X  Perry,  for  the  appellee. 
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CoTNER  t;.  Lynde,  and  Another. 

Whore  the  evidence  is  not  in  the  record,  the  Terdict  of  a  jniy  will  not  be  dis- 

torbed  by  the  Supreme  Court,  except  in  extreme  cases. 
Where  a  party  abandons  his  contract,  the  opposite  party  has  his  election  to 

sue  or  make  a  new  agreement;  and  if  in  such  new  agreement  he  make  new 
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or  additional  promisM,  dependent  npon  the  performuice  of  the  work  con-  May  Term, 

tracted  for,  and  the  party  abandoning  the  original  contract,  in  consideration  1858. 
of  sndi  new  promiBes  complete  the  work,  the  promises  are  bindhig. 


8adi  new  agreement  may  by  its  terms,  or  by  legitimate  implication,  dispose         OTRsn 
of  any  right  of  action  arising  nnder  the  previous  contract.  Ltxdb. 

Instructions  giyen  to  the  jury,  if  not  in  themselyes  enponeons  nnder  a  sup- 
posable  state  of  facts,  will,  in  the  absence  of  the  eyidence,  be  presumed  to  be 
correct;  and  instructions  refused  will,  in  that  state  of  the  record,  be  pre- 
sumed to  have  been  incorrect. 

APPEAL  from  the  Watn^  Ciicuit  CJourt.  ^^i 

Hanna,  J^ — The  appellant  was  the  plaintiff,  and  the 
appellees  the  defendants.  The  plaintiff  was  a  contractor 
with  the  Richmond  and  Newcastle  Railroad  Ckmpany^,  for 
the  construction  of  a  portion  of  said  road*  The  defendants 
undertook,  and  agreed  with  the  plaintiff,  to  complete  a 
portion  of  that  contract,  to-wit,  to  grade  the  road,  for 
which  they  were  to  receive  from  the  company  the  same 
rates  per  yard^  &c.,  that  the  plaintiff  was  to  have  received, 
and  said  defendants  were  to  pay  the  plaintiff  a  certain  por* 
tion  of  the  sum  so  received,  to-v^t,  so  much  per  yard,  &a, 
as  a  premium,  or  for  the  privUege  of  said  contmct  This 
suit  is  for  that  sum,  which  was  to  have  been  thus  paid  by 
defendants  to  plaintiff. 

The  Court  overruled  the  demurrer  to  the  sixth  paragraph 
of  the  defendants'  answer,  and  gave  and  refused  certain 
instructions  directed  to  the  points  involved  in  that  para- 
graph.    Of  these  rulings  the  plaintiff  complains. 

The  sixth  paragraph  is,  in  substance,  that  after  the 
plaintiff  and  defendants  had  entered  into  the  agreement 
sued  on,  it  wius  ascertained  that  the  prices  at  which  plaintiff 
had  undertaken  with  the  company  to  do  the  work,  were 
greatly  inadequate;  that  it  would  be  a  losing  business  to 
prosecute  the  work;  that  upon  such  discovery,  the  defend- 
ants determined  to  abandon  the  contract,  and  leave  the 
plaintiff  to  perform  it;  that  the  fAaintiff,  knowing  he  would 
suffer  loss  to  complete  the  same  himself  at  the  prices,  ^\n 
view  of  said  facts,  and  to  induce  the  defendants  to  go  on 
with  said  work,  and  not  throw  the  same  on  the  hands  of 
said  plaintiff,  he,  said  plaintiff,  agreed  that  if  said  defend- 
ants would  agree  to  continue  to  prosecute  said  work  to 
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jiaj  Term,   final  completion,  and  procure  additional  and  extra  pay 

■'^^^*       from  said  company,  which,  with  the  amount  agreed  to  be 

CoTHBB     paid  plaintiff,  would  enable  them  to  complete  said  work, 

Ltvsm.      and  save  him  from  prosecuting  the  same,  he,  the  said 

plaintiff,  then  and  there  agreed  to  release  and  acquit  them 

from  said  payment,  &c.;  that  relying  on  this  promise,  and 

an  agreement  of  the  company  to  pay  them  an  additional 

compensation,  they  completed  said  work. 

It  is  insisted  by  the  plaintiff  that  there  was  not,  nor  is 
there  alleged  to  be,  any  consideration  for  this  new  promise, 
and  it  was  therefore  Yoid;  whilst,  by  the  defendants,  it  is 
argued  that  the  contract  was,  in  effect,  abandoned,  and  the 
work  afterwards  resumed  because  of  the  new  promise,  and 
that  such  resumption  of  work  was  a  sufficient  considera- 
tion for  the  new  agreement  to  pay  a  different  sum,  to-wit, 
the  whole,  instead  of  a  part,  of  the  original  contract  price. 

Whether  the  contract  between  the  plaintiff  and  the  de- 
fendants was  abandoned  or  not,  by  the  defendants,  was  a 
question  to  which  the  attention  of  the  jury  was  fairly  called 
by  the  instructions,  and  the  law  stated  to  them  upon  such 
a  state  of  facts,  if  found.  Under  these  circumstances,  we 
cannot  disturb  their  finding,  especially  as  the  whole  evidence 
is  not  in  the  record.  Mills  v.  Rileify  7  Ind.  R.  138. 
r*  From  the  verdict  of  the  jury,  it  is  evident  that  they  must 
have  come  to  the  conclusion  that  the  contract  had  been 
abandoned.  If  it  was  abandoned,  the  plaintiff  had  his 
election,  either  to  sue  the  defendants  for  non-performance, 
or  to  obtain  the  completion  of  the  work  by  a  new  anrange- 
ment.  If,  in  making  such  new  arrangement  or  agreement, 
new  or  additional  promises  w*ere  made  to  the  defendants, 
dependent  upon  the  completion  of  the  work,  and  the  de- 
fendants, in  consideration  of  such  promises,  completed  the 
work,  we  do  not  see  anything  to  prevent  such  promises 
from  being  binding.  Monroe  v.  Perkinsy  9  Pick.  302. — ^14 
Johns.  330.  Such  new  agreement  might  embrace  in  its 
terms,  and  definitely  or  by  legitimate  implication  dispose 
of,  any  right  of  action  which  the  plaintiff  had,  under  the 
previous  contract,  against  the  defendants  for  failure  to 
perform,  or  for  portions  of  the  sum  due  for  work  done,  so 
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far  as  it  had  progressecL  4  Ind.  R.  75.-7  id.  697.   Whether  MaV  Term, 
a  new  agreement  was  made,  and  if  so,  whether  the  defend-       ^t^"* 
ants  were  absolved  thereby  from  the  payment  of  the  bonus     Cbt^s* 
previously  agreed  upon,  were  also  questions  of  fact  for  the      Lnrx)*. 
jury,  and  were,  so  far  as  we  can  see,  properly  submitted  to 
them,  and  we  cannot  disturb  their  verdict  thereon. 

In  the  case  cited  in  14  Johns.,  the  plaintiff  undertook  by 
agreement  under  seal,  to  construct  a  certain  cart- way  for 
the  sum  of  900  doUaxs.     After  progressing  with  the  work,  , 

he  ascertained  that  the  price  was  inadequate,  and  deter-  j 

mined  to  abandon  th^  contract;  whereupon  the  defendant 
agreed  verbally  to  release  him  from  the  contract,  and  pay 
him  by  the  day,  if  he  would  complete  the  work,  which  he  ; 

did;  and  in  a  suit  for  work  and  labor,  the  second  contract 
was  considered  binding.  So  the  case  in  9  Pickering  was 
for  work  and  labor,  &c.,  in  the  erection  of  a  hotel.  Defense, 
a  special  contract,  &c«  Reply,  waiver  of  the  contract,  and 
new  promise,  &c.  And  although,  so  far  as  can  l>e  gathered 
from  the  opinion,  the  evidence  of  an  abandonnient  of  the 
original  contract  was  not  by  any  means  strong,  yet  the 
verdict  of  the  jury  is  adverted  to  as  settling  that  question. 
See,  also,  7  Ind.  R.  138. 

As  the  evidence  is  not  in  the  record,  the  presumption 
which  we  have  often  decided  would  arise  in  reference  to 
mstractions  given  and  refused,  would  prevent  us  from  say- 
ing  that  the  instructions  given  in  this  case  were  improper; 
and  so,  also,  as  to  the  ruling  of  the  Court  in  refusing  those 
that  were  asked.  9  Ind.  R.  115.— la.  230.— Id.  286.-8 
id,  502.-7  id.  531. 

Per^  Ouriam. — The  judgment  is  affirmed  with  costs. 

O.  P.  Utorton,  C.  II.  Test  and  X  M.  Wilson,  for  the  ap- 
pellant 

W.  As  Sickle,  for  the  appellees. 


386  CASES  IN  THE  SUPREME  COURT 


May  Term, 

i858. 


The  Board  of  Commissioners  of  Vermillion  Countv 


TnBoABD  t;.  Potts,  SheriiE 

OF  C0MMI8- 
RIOKKR8,  &C., 

P^^'^g  /  The  Same  v.  Bell,  Clerk.* 


10 

130 


_866| 


Section  25  of  ch.  20, 1  B.  S.  1862,  pnml&ig  for  allowances  by  county  00m- 
miMioners  to  deriu,  sherifis,  &c.,  for  extra  serrices,  ia  repealed  by  ^4  ^  ^"^ 
35,  ch.  49,  Acts  of  1855. 

An  appeal  lies  from  the  decision  of  a  connty  board  npon  a  claim  by  a  oonntr 
officer  for  extra  servicee  under  the  statate  of  1855,  as  from  any  other  judi- 
cial decision  of  such  boaid. 

Motiday,  APPEAL  firom  the  Vermillion  Circuit  Court. 

'^  Hanna,  J. — P0U$  presented  his  claim  to  the  appellant? 

for  allowance  for  extra  services  as  sheriff  of  said  county. 
The  appellants  allowed  about  one-third  of  the  claim;  the 
residue  was  not  allo^^ed.  PoUs  appealed  to  the  Circuit 
Court  The  commissioners  there  moved  to  dismiss  the 
suit,  and  also  to  dismiss  the  appeal,  each  of  which  motions 
was  overruled.  These  rulings  of  the  Court  are  assigned 
as  errors. 

It  is  urged  that  the  board  of  commissioners  had  no  juris- 
diction, nor  had  the  Circuit  Court,  to  consider,  hear  and 
determine  anything  in  reference  to  the  daim  jfiled  by  PoUs; 
because  it  was  not  subscribed  and  sworn  to  by  him.  We 
are  referred  to  the  following  statute: 

^  Such  commissioners  shall  annually  allow  the  clerk  of 
the  Circuit  Court,  sheriff  and  auditor,  an  annual  compen- 
sation for  all  extra  services  as  such,  not  exceeding  one  hun- 
dred dollars  each;  but  such  allowance  shall  not  be  made 
to  any  such  officer,  until  he  shall  file  a  detailed  statement 
of  his  charge,  with  items  and  dates,  to  the  truth  of  which 
he  shall  take  and  subscribe  an  oath ;  which  allowance  shall 
be  in  discharge  of  all  compensation  for  all  extra  and  other 


•  BeS,  as  clerk  of  the  Circuit  Court  of  the  connty  of  VermUUon,  filed  a 
before  the  board  of  oommissioners  for  extra  sernces,  a  portion  of  which 
allowed.    Bell  appealed  to  the  Circuit  Court.    There,  the  same  motiona  were 
made,  and  the  same  points  arose,  as  in  Potts's  case. 

The  counsel  were  the  same  in  both  cases. 
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services  where  no  certain  fee  is  fixed  by  law."    1  R.  8.  p.    M»y  Tenn, 
229,  §  25.  .  ^^^' 

By  the  appellee,  it  is  insisted  that  the  above  section  is  Thb  Board 

OF  ComfiB* 

repealed  by  the  act  of  1855.  The  latter  clause  of  §  5  of  siokbbs,  &c., 
that  act  is  as  follows.:  '^  Clerks  and  sheriffs  shall  be  enti-  *  pj^^ „. 
tied  to  receive  snch  reasonable  allowance  for  extra  services 
as  the  board  of  county  commissioners  may  think  right  and 
proper,  to  be  paid  out  of  the  county  treasury.'*  And  §  35 
of  the  same  act  (p.  115),  says:  ^  The  act  entitled  ^  An  act 
regolating  the  fees  of  officers,'  approved  Jwne  16th,  1852, 
and  all  former  laws  in  conflict  with  this  act,  or  any  part  of 
it,  be  and  the  same  are  hereby,  repealed." 

Is  the  section  first  above  quoted,  or  any  part  of  it,  re- 
pealed by  this  latter  act?  Can  the  decision  of  the  board 
of  commissioners,  in  such  case,  be  appealed  firom?  These 
are  points  raised  by  the  parties  in  this  case. 

Upon  a  comparison  of  the  two  statutes,  it  will  be  seen 
that  the  act  of  1852  limited  the  amount  to  be  allowed  for 
extra  services  to  not  exceeding  100  doUars ;  that  of  1855 
has  no  such  limitation.  That  of  1852  made  the  allowance 
a  discharge  for  <^  all  extra  and  other  services  where  no  cer* 
tain  fee  is  fixed  by  law;"  that  of  1855,  so  far  as  the  com- 
pensation  of  derk  is  concerned,  contains  this  clause :  ^'  For 
all  services  not  specifically  provided  for  in  this  act,  the 
clerk  shall  be  allowed  the  same  fees  as  are  by  \v^  allowed 
fcMT  similar  services;"  and  as  to  sheriffs,  the  following 
clause:  ^  In  criminal  cases,  not  provided  for,  the  like  fees 
as  for  services  in  civil  cases." 

These  quotations  firom  the  two  statutes,  wiU  show,  at  a 
^ance,  that  there  is  such  conflict  as  cannot  be  reconciled, 
and  that  Without  doubt  the  act  of  1855  directly  repealed 
that  of  1852,  as  to  the  amount  of  compensation  which  may 
be  allowed  out  of  the  county  treasury,  and,  we  think,  by 
implication,  as  to  the  manner  in  which  such  claim  should 
be  presented.  The  term  ^*  extra  service"  included  more 
under  the  law  of  1852,  than  under  that  of  1855.  An  al- 
lowance for  such  extra  service  under  the  law  of  1852,  dis- 
charged any  claim,  upon  the  part  of  the  officer,  for  a  cer- 
tain class  of  services,  for  which,  under  the  law  of  1855,  he 
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Mmj  Tern,   obtains  like  fees  as  for  similar  services.     The  statutes  are 

^^^^^      so  essentially  different,  that  the  latter  repealed  the  former* 

ThbBoabd  6  Ind.  R.  148.    By  the  second  section  of  the  act  of  1852 

0IOHEBS,  Ao.»  ^  regulating  the  fees  of  officers,"  allowances  to  clerks  or 

Pom.  '  sJicriflSi  payable  from  the  county  treasury,  for  extra  services, 

were  forbidden  where  the  fees  per  annum  amounted  ta 

more  than  1,000  dollars.     The  repeal  of  this  portion,  and 

the  essential  modification  of  other  portions,  of  the  statute, 

would  appear  to  indicate  the  intention  of  the  legislature  to 

entirely  reform  the  statute  in  reference  to  fees  of  officers. 

Where  a  new  statute  covers  the  whole  subject-matt^  of 
an  old  one,  and  is  repugnant  to  the  fonner,  it,  by  implica- 
tion, repeals  the  old  act,  as  a  general  rule.  13  How.  ( Ui 
S.)  429, 19  Curtis,  575. 

As  to  the  second  question,  we  are  of  opinion  an  appeal 
clearly  lies,  and  that  the  action  of  the  county  board  is  not, 
as  insisted,  final.  This  cannot  be  classed  among  vcduntaiy 
allowances;  for  it  is  but  a  mode  of  payment  for  certain 
eervices  rendered  by  public  officers,  for  which  remoneration 
is  not  otherwise  provided.  The  officer  has,  by  the  statute, 
a  claim  against  the  county  for  such  services;  and  if  the 
proper  authority  refused  to  pay  him  a  reasonable  amount, 
and  no  appeal  lies,  he  would  then  be  in  possession  of  a 
right  without  the  power  to  enforce  it.  ^  In  vain  would 
rights  be  declared,  in  vain  directed  to  be  observed,  if  there 
were  no  method  of  recoverii^  and  asserting  those  rights, 
when  wrongfully  withheld."     1  Blaa  Com.  56. 

The  claim  is  presented  to  the  board  of  commissioners; 
and  from  the  decision  of  that  tribunal  an  appeal  lies  under 
§  31  of  the  act  providing  for  the  oi^nization  of  such  board 
(1  R.  S.  p.  229),  as  from  any  other  judicial  decision  of  that 
body. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

&  JFl  Maxwell,  for  the  appellants. 

T.  C  W.  £Me,  for  the  appellees. 
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May  Term, 

Thurston  and  Another  v.  Barnes.  1858. 


TaURSTOK 


A  sheriff's  retnm  to  an  execution  leTied  npon  real  estate,  is  admissible  in  evi-      -.   ^' 
dence  to  prove  the  levy,  sale  and  payment  of  the  purchase-money,  though 
it  does  not  aflirmatiyely  state  that  the  property  was  appraised. 

The  tut  that  the  return  states  that  the  property  was  sold  to  the  highest  bidder, 
does  not  admit  the  inftrence  that  there  was  no  appraisement. 

It  is  only  when  property  levied  upon  remains  unsold,  that  the  sheriff  is  re- 
quired to  return  the  appraisement  with  the  execution;  and  eyen  then,  it  need 
not  be  indorsed  on  the  execution. 

Where  the  property  Is  sold,  and  the  retnm  does  not  show  that  it  was  appraised, 
an  ^praiaement  may  be  proved. 

Where  the  rents  and  profits  for  seren  years  were  offered,  and  there  was  no  bid- 
der,—Ae£(/,  that  the  sheriff  was  not  required  to  offer  a  shorter  term.  AUter, 
if  he  had  receiyed  a  bid. 

APPEAL  from  the  Oibson  Circuit  Court  Monday, 

Davison,  X-^This  was  an  action  by  Moses  Barnes  against  ^ 
Sarah  Ann  Thurston,  for  a  lot  of  ground  in  Princeton,  The 
facts  set  up  in  the  defendant's  answer,  are  substantially 
these:  In  April,  1854,  the  defendant  was  manried  to  TFi/* 
Ham  T%urstonj  who  afterwards  bought  the  lot  in  contest  of 
John  LagvWj  for  400  dollars.  He  paid  100  dollars  in  hand, 
and  for  the  residue  gave  two  promissory  notes,  each  for  100 
dollars,  one  note  payable  December  20, 1854,  and  another 
due  on  the  20th  December,  1855.  He  received  LagouPs 
bond  for  a  deed  upon  payment  of  the  purchase«money.  In 
AxigUMt,  1864,  the  defendant  filed  her  bill  in  the  CHbson  Cir- 
cuit  Court  against  her  then  husband,  the  said  WiUiam,  for 
divorce  and  alimony,  which  Court,  at  its  March  term,  1855, 
granted  the  divorce,  and  rendered  a  decree  for  alimony  in 
her  favor  and  against  him,  for  500  dollars.  The  sheriff,  by 
virtue  of  an  execution  issued  on  the  decree,  levied  upon 
the  lot,  advertised  it  for  sale,  and,  on  the  18th  of  August, 
1855,  sold  the  same,  at  public  auction,  to  her,  Sa/rah  Ann, 
for  52  dollars,  and  made  her  a  deed  pursuant  to  the  sale. 
During  the  pendency  of  the  suit  for  divorce  and  alimony, 
viz.,  on  the  3d  of  January,  1855,  William  Thurston  paid  to 
Lagow,  before  it  was  due,  the  residue  of  the  purchase-mo* 
ney,  and  procured  him  to  execute  a  deed  to  Barnes,  the 
Vol.  X-— 19 
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May  Teim,  plaintiff  in  this  suit,  for  the  lot  in  controyersy.  It  is  avenred 

^Q^Q'      that  TTiurston  procured  the  deed  to  be  made  to  BameSj  and 

TauBsroK    he  agreed  to  receive  it,  ^th  intent  to  cheat  and  defraud 

BAsns.     her,  Sarah  Anitj  out  of  any  judgment  she  might  recover  in 

her  suit  for  divorce,  &c. 

There  was  a  reply  in  denial  of  the  answer. 

The  issue  was  submitted  to  a  jury,  and  upon  the  trial, 
the  defendant  having  given  in  evidence  the  decree  and  exe- 
cution referred  to  in  the  answer,  offered  in  evidence  the 
sheriff's  return,  indorsed  on  the  execution,  which  indorse- 
ment is  as  follows: 

<<Lfevied,Jtf/;^21,1855,onlot  57jia  Princeton;  and  hav- 
ing advertised  the  lot,  as  required  by  law,  I  did,  on  the  Idth 
of  August^  in  said  year,  expose  the  same  for  sale,  at  the 
door  of  the  court-house  in  the  town  of  JMnceUm.  Hav- 
ing first  offered  the  rents  and  profits  of  said  lot  for  the  term 
of  seven  years,  and  no  one  bidding  therefor,  I  then  offeied 
for  sale,  to  the  highest  bidder ^  the  fee  simple  of  the  lot,  and 
Sarah  Ann  Thurston,  having  bid  for  the  same  82  doUars, 
and  that  being  the  highest  and  best  price  bid  tot  the  lot,  it 
was  openly  struck  off  to  her  for  tiiat  sum,  and  thereupon  a 
conveyance  was  made  to  her  for  the  jvoperty,"  &c. 

The  evidence  thus  offered  was  resbted  on  two  groanda — 

1.  The  return  shows  that  the  lot  had  been  sold  to  the 
highest  bidder  without  appraisement 

2.  It  appears  that  the  sheriff  <^red  for  sale  the  jtaaika 
and  profits  for  seven  years,  without  having  first  offered  the 
same  for  a  less  term. 

The  Court,  upon  the  first  ground  of  objection,  lefbsed 
to  admit  the  evidence ;  and  thereupon  the  defendant's  coun- 
sel announced  that  the  return  being  lefiised,  the  defense 
could  not  be  sustained. 

There  was  a  verdict  for  the  plaintiff;  and  the  Court,  hav- 
ing overruled  a  motion  for  a  new  trial,  gave  judgment,  &c 

The  return  does  not  show  affirmatively  that  the  property 
was  sold  without  appraisement  Nor  does  the  mere  fact 
that  it  was  offered  for  sale  to  the  highest  bidder,  allow  a 
decisive  inference  that  it  was  not  appraised.     It  it  is  only 
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when  property  levied  on  remains  unsold,  that  the  sheriff  is  Hsf  Tmm, 
required  to  return  the  appraisement  with  the  execution;  *^^' 
and  even  then  it  is  not  essential  that  the  fact  of  such  ap-  Tvhsstov 
praisement  should  be  noted  in  the  return  indorsed  on  the 
execution.  2  R.  S.  p.  138,  §  453.  It  has  been  decided  that 
'^  the  title  of  a  purchaser  of  real  estate  at  sherifPs  sale,  who 
pays  the  puzditase-mcHiey  and  receives  the  sheriflPe  deed, 
cannot  be  affected  by  the  circumstance  that  the  return  of 
the  execution  was  imperfect  or  that  there  was  none  made." 
7  Blackf.  154.  Suppose  that,  in  this  instance,  there  had 
been  no  return,  still  the  defendant  would  haye  been  allowed 
to  prove  an  appraisement  Henoe,  there  seems  to  be  no 
reaBon  why  an  appraisement  is  not  provable,  though  the 
return  on  the  execution  does  not  show,  that  it  was  made. 
The  return,  in  our  opinion,  was  admissible  to  prove  the 
levy,  sale  and  pajrment  of  the  purchaae-maBey^  allowing 
the  defendant  to  prove  the  appraisement  by  othor  legiti- 
mate evidence. 

The  second  ground  of  objection  is  equally  untenable. 
The  statute  requires  the  rents  and  profits  for  a  te$aax  not 
exceeding  seven  years  to  be  first  offered,  and  that  so  many 
years,  not  exceeding  such  term  o{  seven,  shall  be  sold,  as 
will  sa^fy  the  execution,  and  no  more.  2  R.  S.  p.  140,  ^§ 
463, 465.  Here  the  return  avers  tiiat  the  rents  and  profits 
for  seven  years  were  offered,  and  th^pe  was  no  ULdder; 
hence  a  bid  for  a  shorter  term  ecMild  not  have  been  expect- 
ed; and  it  was,  therefore,  needless  to  have  proceeded  fur- 
th»  in  an  effort  to  seU  the  rents  and  profits.  If  the  sheriff 
had  received  a  Ud  for  the  full  term,  it  would  then  have  be- 
come his  duty  to  have  off<^!ed  a  shorter  term. 

Per  Curiam^^lhe  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

C  Bakefj  and  J.  T.  JEhnbree^  for  the  appellants. 

!•  G.  Jones  and  J.  K  B^ftbe^  for  the  appellee. 
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May  Tenn, 

.     1858.  Indiana  Central  Railway  Company  v.  Gapbn. 

IiroiAHA  Cbn- 

WAT  Co.     "^  appeal  to  the  Ciicnit  Court  from  a  judgment  hj  a  justice  of  the  peace, 
Y.  againflt  a  railroad  oompanj  for  killing  stock,  a  judgment  for  double  damages 

Oafiv.  and  a  docket-fee,  under  4  3  of  the  act  of  March  1, 1858,  is  erroneooB. 

In  a  suit  against  a  railroad  company  to  recover  damages  for  stock  killed  br 
their  cars,  at  a  point  on  their  road  iriiere  a  highway  had  been  established, 
which  highway,  though  shown  to  have  been  abandoned  by  the  public  for  two 
years,  was  not  shown  to  have  been  vacated,  the  plaintiff  must  prove  miscon- 
duct or  negligence  on  the  part  of  the  company  or  their  agents. 


AfaySI. 


APPEAL  from  the  Hancock  Circuit  Court 

Davison,  J* — Oapen  sued  the  railway  company  before  a 
justice  of  the  peace,  to  recover  the  value  of  a  cow,  which 
is  alleged  to  have  been  killed  by  a  locomotive  of  the  com- 
pany, while  running  on  their  road.  Before  the  justice,  the 
plaintiff  recovered  25  dollars.  The  defendants  appealed. 
The  Circuit  Court,  to  which  the  appeal  was  taken,  assessed 
the  plaintiff's  damages  at  25  dollars;  and  having  refdsed  a 
new  trial,  rendered  a  judgment  in  his  favor  for  50  dollars, 
double  the  amount  assessed,  and  for  a  docket-fee  of  five 
dollars,  &c 

This  judgment  is  founded  on  §  3,  of  an  act  approved 
March  1,  1853;  and  so  far  as  it  relates  to  double  the 
amount  assessed,  and  the  docket-fee,  must  be  held  errone- 
ous, because  we  have  decided  that  that  section  is  in  con- 
flict with  the  constitution.  Madison^  ^c^  Railroad  Co. 
V.  Whiteneck,  8  Ind.  R.  217.— Acts  of  1853,  p.  lia 

The  evidence  is  set  out  in  the  record,  and  was  substan- 
tially as  follows:  The  cow  was  killed  on  the  defendants' 
railroad,  at  a  place  where  its  track  had  been  crossed  by  a 
state  road,  which  had  been  used  and  worked  as  a  public 
highway  for  fifteen  years  prior  to  the  construction  of  the 
railroad.  About  two  years  before  the  killing  occurred,  the 
state  road  had  been  removed,  so  as  to  cross  the  defendants' 
road  a  short  distance  east  of  the  point  where  the  cow  was 
killed  It  was  not  shown  that  such  removal  was  authorized 
by  €my  competent  authority.  During  said  two  years,  the 
state  road  had  been  abandoned  by  the  traveling  public, 
and  was,  at  the  time  the  cow  was  killed,  used  by  one 
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Smoot,  as  a  lane  to  pass  his  stock  from  his 'house,  on  the   Hsy  Tenn, 
north  side  of  the  railroad,  to  his  pasture,  on  the  south  side —       ^°*^Q' 
he,  Smooth  being  the  owner  of  the  land  on  both  sides  of  the  IhdiafaCbh- 
lane.    Plaintiff  had  hired  Smoot  to  pasture  his  cow,  and  in     wat  Co. 
passing  along  the  lane  firom  the  pasture  to  the  water,  near      q^p^. 
Smoofs  house,  she  was  killed.    The  cow  could  get  to  the 
water  no  other  way,  except  along  the  lane,  which  was 
dosed  at  both  ends  on  Smoofs  land,  and  kept  by  him  for 
his  own  use.    The  railroad  track  is  not  fenced,  nor  was 
it  shown  that  the  destruction  of  the  cow  resulted  firom  the 
negligence  or  willftd  misconduct  of  the  defendants,  or  their  i 

agents,  &c. 

The  rcdiroad  not  being  fenced,  the  plaintiff  would  have 
been  .entitled  to  recover,  without  regard  to  the  question 
whether  the  killing  was  the  result  of  willful  misconduct,  or 
negligence,  or  unavoidable  accident,  unless  the  animal  was 
killed  at  a  place  on  the  defendants'  road  where  they  could 
not  rightfuUy  erect  a  fence.  Acts  of  1853,  p,  113,  §§  2,  3- — 
The  LafayeUe^  ifc^  Railroad  Co.  v.  Skriner^  6  Ind.  B.  141« 
Here,  the  accident  occurred  at  a  point  on  the  railroad 
where  a  state  road  had  been  established,  and  had  been 
used  as  a  public  highway;  and  there  was  no  evidence  in 
any  degree  tending  to  prove  that  it  had  been  vacated  in 
any  mode  prescribed  by  law.  It  is  true,  the  traveling  pub- 
lic had  abandoned  it  during  a  period  of  two  years;  but, 
unless  it  was  removed  by  competent  authority,  their  right 
to  resume  its  use  could  not,  it  seems  to  us,  be  successfully 
questioned.  We  must,  therefore,  in  the  absence  of  direct 
proof  of  the  state  road  having  been  legally  changed,  pre- 
sume that  it  existed  at  the  time  when,  and  place  where 
the  animal  was  killed.  This  conclusion  brings  the  case 
at  bar  within  that  of  Hie  Lafayette^  ifc^  Railroad  Co.  v. 
Bkriner^  supra.  The  company  could  not  lawfully  fence 
their  road  at  the  place  where  the  accident  occurred.  And 
the  result  is,  the  want  of  such  fence  cannot  be  held  to  ex- 
cuse proof  of  willful  misconduct  or  negligence  of  the  de- 
fendants or  their  agents  (1). 

Per    Ourianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 
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May  Ton,       H,  C.  Newcomb^  J.  &  Earvey  and  C.  K  Testj  for  tiie 

^^^      appeUantB. 
Stocktov 


T. 


on  p.  400,  for  omm. 


«  ■  ^#» 


Stockton  v.  Graves. 

▲  depoaitioii  taken  th  bm»  et$e,  whawia  tlie  witiie«  staled  thnft  lie  resided  in  e 
certain  oonntj,  bat  that  lie  was  abont  to  leaye  the  state,  maj  be  admitted  in 
eyidence,  upon  proof  that  the  deponent  has  not  retnmcd  to  his  residence. 

The  qnestioii  whether  pendl-maiiu  made  on  a  note  indicate  its  cancellation,  is 
piopeilx  for  the  Joiy;  for  it  could  not  be  said,  as  a  point  of  law,  that  snch 
maiks  imported  a  caaoellation  of  the  note. 

8ait  upon  a  note  and  account.  Answer,  a  set-off  for  damages  done  bj 
plaintiff  to  defendant,  while  tenant  on  defendant's  farm,  in  farming  the  land 
in  an  anskillfiil  manner.  Held,  that  the  setoff  was  bad  on  demnner;  the 
tenas  of  the  contract  of  renting  shonld  have  been  set  ont,  and  the  acCs  of 
omission  spedfled. 

In  a  set-off,  the  claim  for  damages  should  be  set  ont  with  as  much  certainty, 
as  in  a  cross  action  for  them. 


Mondojff 
Moff  31. 


APPEAL  from  the  Tippectmoe  Circuit  Court 
Perkins,  J.— ^Stut  upon  a  note  and  an  account.    Answer 
in  three  paragraphs: 

1.  General  denial. 

2.  Payment  of  the  note. 

3.  A  setK>ff,  reading  as  follows: 

^  To  damages  done  by  said  plaintiff  to  said  defendant, 
in  farming  land  in  an  unskillful  manner,  while  plaintiff 
Was  tenant  of  defendant,  on  his  farm  on  Ftetty  J^airie^ 
being  the  east,  &c.,  during  the  year  from  March  Ist,  1853, 

to  JMarcA  1st,  1854, 8175.00 

To  like  damages  for  the  year  from  March  1st,  1854, 

to  JKofcA  1st,  1865,         -        -        •        -        -     19&00 

Demurrer  sustained  to  this  paragraph.  Issues  of  fact 
upon  the  others.     Trial  and  judgment  for  the  plaintiff. 

The  deposition  of  a  witness,  taken  de  bene  esse^  was 
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pennitted  to  be  read.    The  witness  stated  in  his  deposition,  ^^  Term, 
that  his  residence  was  in  Tippecanoe  county,  but  that  he      ^0*^* 
was  about  to  leave  the  state,  &c.     It  was  proved  that  he    Stocktov 
had  not  returned  to  his  residence.    This  raised  a  presump-     OaAvas. 
tion  that  he  was  still  absent  from  the  state.    His  deposition 
was  rightly  admitted. 

A  witness  testified  to  admissions  of  the  defendant.  It 
is  claimed  that  the  testimony  was  improper,  because  the 
admissions  were  made  in  an  attempt  to  compromise.  But 
the  admissions  proved  were  not  made  for  the  sake  of  a 
compromise,  nor  as  a  part  of  one.  They  clearly  were  ad- 
missible.    CkUes  V.  Kellogg^  9  Ind.  R.  506. 

It  was  claimed  that  certian  pencil*marks  on  the  note 
sued  on,  indicated  that  it  had  been  canceled.  The  jury 
inspected  the  note,  heard  the  evidence  touching  the  marks, 
and  the  payment  of  the  note,  and,  from  the  whole,  found 
that  it  was  not  paid.  The  question  was  properly  left  to 
them,  as  it  could  not  be  said,  as  a  point  of  law,  that  the 
marks  imported  a  cancellation  of  the  note. 

Upon  the  weight  of  the  evidence,  the  Ck»urt  cannot  in- 
terfere with  the  judgment. 

The  only  difficult  question  in  the  case,  is  that  arising 
upon  the  demurrer  to  the  set-ofE 

Our  statute  enacts  that  a  set-off  must  arise  ''out  of  a 
debt,  duty  or  contract,  liquidated  or  not;"  that  is  to  say, 
unliquidated  damages  may  be  set  off,  where  they  arise  out 
of  a  debt,  duty  or  contract.  2  B.  8.  p.  39,  §  67.  They 
may  also  be  set  up  by  way  of  recoupment  or  counter-claim. 
IL  p.  41,  §  59. 

It  would  seem,  then,  that  where  a  party  was  sued  touch- 
ing the  subject-matter  of  a  contract,  he  might  set  up,  by 
way  of  .counter-claim  in  such  suit,  any  demand  he  might 
have  for  unliquidated  damages,  growing  out  of  such  con- 
tract; while,  if  not  sued  on  that  contract,  but  some  other, 
then  he  might  set  up  by  way  of  set-off,  his  claim  for  dam- 
ages growing  out  of  the  former  contract,  in  the  suit  upon 
the  second.  In  other  words,  the  same  matter  may  be  set 
np  as  a  counter-claim  in  a  suit  upon  the  contract,  or  as  a 
set-ofl^  in  a  suit  upon  another  contract     But,  however 
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May  Term,  this  may  be,  and  we  de  not  feel  disposed  in  this  case,  to 
10^*      make  a  conclusive  decision  upon  it,  we  think  the  demuner 
pATTBBsoir  was  rightly  sustained  in  this  case,  on  account  of  the  in- 
Trb  State,  sufficient  statement  of  the  set-ofE 

The  terms  of  the  contract  of  renting  should  have  been 
set  out,  that  the  Court  might  have  judged  how  far  it  re- 
quired the  tenant  to  go  in  husband-like  farming;  and  then 
.  the  acts  of  omission  should  have  been  specified,  that  the 
Court  could  have  judged  whether  they  were  violations  of 
the  lease.  The  claim  for  these  damages  should  have  been 
set  out  with  as  much  certainty,  as  would  have  been  requi- 
site in  a  cross  action  for  them. 

Per  Curiam. — The  judgment  is  affirmed,  with  5  percent 
damages  and  costs. 

&  A.  Huffj  Z.  Baird  and  J.  M.  La  Rue^  for  the  appel- 
lant; 

W.  C.  Wilson  and  O.  Gardner^  for  the  aj^Uee. 


m   •! 


Patterson  and  Another  v.  The  State. 

In  ft  suit  apon  ft  forfeited  recognizance,  where  judgment  was  taken  n3  dkitj 
it  cannot  be  objected  on  appeal  that  the  recognizance  was  defectiTe. 

Bj  the  statate,  the  plaintiff  or  rdator,  in  a  salt  upon  a  defectlTe  reeognitfooe, 
mfty  soggest  the  defect  in  his  compUint,  and  recover  to  the  same  extent  as 
if  the  recognizance  were  perfect;  and  the  failure  to  make  snch  snggestion  in 
the  first  instance,  can  alwaya  be  cnred  bj  amendment. 

In  this  case,  the  sheriff's  deputy  returned  the  recognizance  thus :  "  Taken  sad 
^tprored  by  me,  this  20th  day  of  October,  1852.  Fm.  J.  MUntaA,  sheriff; 
by  John  Cole,  deputy." 

Held,  1.  That  the  return  was  good. 

2.  That  if  the  defendant  wished  to  put  in  issue  the  deputjr's  authority,  he 
should  hftTe  raised  his  objection  by  answer. 

Where  there  is  a  good  complaint,  the  name  of  the  action  is  immateriaL  Ad 
objection  to  a  matter  of  form,  is  waived  by  proceeding  in  the  cause  withont 
raising  the  objection. 

Monday,  APPEAL  fipom  the  Cfreene  Circuit  Court 

^  "^  Perkins,  J* — Suit  upon  a  forfeited  recognizance.    The 

recognizance  reads  thus: 
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"  Enow  all  men  by  these  presents  that  we,  James  W.  Mc^  Msy  Term, 
AlHsier  and  Thomas  Patterson^  acknowledge  ourselves  to      ^-0^^* 
owe  and  be  indebted  unto  said  state,  in  the  penal  sum  of  Patterson 
500  dollars,  to  be  levied  of  otur  goods  and  chattels,  lands  xhx  Stats. 
and  tenements,  if  default  be  made  in  this  condition,  to- 
mi: 

^  The  condition  of  this  recognizance  is  such,  that  if  the 
said  James  Wesley  McAllister  will  well  and  truly  appear 
before  the  judge  of  the  Oreene  Circuit  Court,  on  the  first 
day  of  the  term  of  the  Circuit  Court  to  be  held  at  Bloom* 
field  in  Greene  county,  indxcMO^  and  then  and  there  answer 
the  state  of  Indiana  on  a  charge  of  grand  larceny,  and  also 
then  and  there  abide  the  order  and  determination  of  said 
Court,  and  not  depart  without  leave  thereof,  then  this  re- 
cognizance to  be  null  and  void,  otherwise  to  be  and  remain 
in  full  force  and  virtue  in  law  and  equity. 

^'Witness  our  hands  and  seals,  this  19th  day  of  October j 
1852.        [Signed,]  Jam^s  W.  McAllister j    [seal.] 

Thomas  PaUerson^         [seal.]" 

"  Taken  and  approved  by  me,  this  20th  day  of  October^ 
1852.     Wm.  J.  McLfUoshy  sheriff,  by  John  Cole^  deputy." 

The  recognizance  is  set  out,  in  hac  verba,  in  the  com- 
plaint  which  is  called,  and  is  in  the  form  of,  a  scire  facias. 

The  suit  was  instituted  after  the  6th  of  May,  1853.  The 
complaint,  or  sdfe  facias,  set  out  the  charge,  the  writ,  the 
taking  of  the  recognizance,  its  forfeiture,  &c. 

The  defendants  appeared,  pleaded,  appeared  again,  with- 
drew their  plea,  but  not  their  appearance,  and  suffered 
judgment  nil  dicit. 

The  appellants  seek  to  reverse  that  judgment  on  these 
grounds: 

1.  That  the  recognizance  is  defective. 

2.  That  it  appears  to  have  been  taken  by  a  deputy,  and    * 
there  is  no  averment  that  the  deputy  had  been  legally  ap- 
pointed. 

3.  That  the  suit  should  have  been  an  action  of  debt, 
pursuant  to  §  48,  2  R.  S.  p.  366,  and  not  a  scire  facias  on 
the  recognizance. 
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Maj  Tom,       To  the  first  objection,  if  tme  in  point  of  fact,  the  follow- 
______  ^S  section  of  the  statute  is  a  complete  answer: 

Patvbmox  ^  No  official  bond  entered  into  by  any  officer,  nor  any 
Ths  Btats.  bond,  recognizance  or  written  undertaking  taken  by  any 
officer  in  the  discharge  of  the  duties  of  his  office,  shall  be 
void  for  want  of  form  or  substance,  or  recital,  or  condition, 
nor  the  principal  or  surety  be  discharged;  but  the  principal 
and  surety  shall  be  bound  by  such  bond,  recognizance,  or 
written  undertaking,  to  the  lull  extent  contemplated  by  the 
law  requiring  the  same,  and  the  sureties  to  the  amount 
specified  in  the  bond  or  recognizance.  In  all  actions  on  a 
defective  bond,  recognizance,  or  written  undertaking,  the 
plaintiff  or  relator  may  suggest  the  defect  in  his  complaint, 
and  recover  to  the  same  extent  as  if  such  bond,  recogni- 
zance, or  written  undertaking  were  perfect  in  all  its  parts." 
2  R.  S.  p.  213,  §  790. 

#   The  failure  to  make  any  such  suggestion  in  the  first  in- 
stance,  could  always  be  cured  by  amendment. 

As  to  the  second  objection,  the  return  is  made  precisely 
as  it  should  be,  when  a  recognizance  is  taken  by  a  deputy. 
Gwynne  on  Sheriffs,  450.  See  2  R.  S.  p.  11,  §  4.  And  if 
the  defendant  wished  to  put  in  issue  the  deputy's  authority, 
in  the  given  case,  to  serve  the  writ  and  take  the  recogni- 
zance, he  shotdd  have  raised  the  objection,  at  all  events,  by 
answer.  See  AUen  v.  ITuMerj  1  Blackf.  399;  Thomas  v. 
ReisteTj  3  Ind.  R.  369.  Perhaps  he  should  have  moved,  in 
the  first  instance,  to  have  been  discharged  firom  arrest. 

But  suppose  the  service  was  by  a  special  deputy,  ap- 
pointed simply  to  execute  the  writ  in  the  given  case.  See 
The  New  Albcmy^  ij-c,  Co.  v.  OroomSj  9  Ind.  R.  243. 

The  third  objection. goes  to  a  mere  matter  of  form,  or 
name.  The  scire  facias  contains  all  the  allegations  of  a 
good  complaint  It  is  not  material  by  what  name  the  ac- 
tion is  called.  A  mere  matter  of  form  is  waived  by  pro- 
ceeding in  the  cause  below  without  raising  the  objection. 

Per  Chiriam^ — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

H.  L.  Livingston  and  /.  Blackford^  for  the  appellants. 

D.  O.  Chipman^  for  the  state. 
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Mmj  Tam, 
Kelly  v.  Hocket  and  Othen.*  1868. 


Suit  m  die  Common  Pleu  upon  piomlMorj  ndtes.    Hie  defendant  aoBwerad      -a^Zi 

denjing  the  jnrisdiction  of  hie  person,  becMue  He  was  a  brother  of  the  judge. 

Upon  a  lOfie V  of  the  statntes.  Add,  that  the  objection  shoold  have  been  taken 

hj  waj  of  ^>plicatk>n  to  change  the  Tenne. 
BUtf,  abo,  that  the  fiiet  that  il  waa  the  detadattt--4fae  parfy  otgecting--te  whom 

the  jttdge  was  related,  made  no  difference. 

APPEAL  from  the  Chrant  Court  of  Common  Pleas.       Monday, 

Perkins,  J. — Hockety  Lamax  and  WiUcuts^  sued  Davi4  ^^  **' 
Kelly,  in  the  Chrant  Common  Fleas,  on  promissory  notes 
amounting  to  about  170  dollars.  The  defendant  answered 
denying  the  jurisdiction  of  the  Court  over  his  person,  be- 
cause he  was  a  brother  of  the  judge  of  said  Court.  A  de- 
murrer to  the  answer  was  sustained;  and,  the  defendant 
refusing  to  answer  further,  judgment  was  given  against 
him  for  the  amount  of  the  notes.  ^ 

The  only  question  is,  whether  the  Court  erred  in  sustain- 
ing the  demurrer  to  the  answer. 

At  common  law,  interest  disqualified  judges  and  jurors. 
CammonweaUh  v.  JS^an,  5  Mass.  R.  92. — JERU  v.  Wells,  6 
Pick.  108-—  Trullinffer  v.  Webb,  3  Ind.  R.  198. 

In  this  state,  it  would  seem  that  the  disqualification 
must  be  declared  by  the  constitution,  or  by  statute. 

We  have  not  observed  that  the  constitution  specifies  any 
grounds  of  incompetency  on  the  part  of  judges.  It  declares 
that  in  every  criminal  case,  the  defendant  shall  be;  entitled 
to  an  impartial  jury,  &c.  Our  statutes  have  generally 
made  pecuniary  interest,  and  that  from  consanguinity  and 
marriage,  a  disqualification.  Dawson  v.  Wells,  3  Ind.  R. 
398.  They  do  so  now,  substantially,  in  cases  of  circuit 
judges  and  justices  of  the  peace.  At  all  events,  they  make 
it  a  valid  ground  of  objection.  2  R.  S.  pp.  5,  74,  454. — 
Laws  of  1855,  p.  61. 

It  is  contended  that  relationship  by  blood  or  marriage  is 
not  made,  by  statute,  a  ground  of  objection  to  a  judge  of 


*  Another  case  between  the  same  parties,  precisely  Vke  this,  was  this  day 
dedded  in  the  same  way,  for  the  same  reasons. 
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Uaj  Term,  the  Court  of  Common  Pleas.     The  act  creating  that  Court 
^^^*      contains  these  provisions: 

KxixT  <<  Sec  9.  If  in  any  case  cognizable  in  the  Court  of  Com- 

H6cnT«  i^o^  Pleas,  the  judge  thereof  may  be  or  shall  have  been  in- 
terested, either  as  counsel,  executor,  administrator^guardian, 
heir,  devisee,  legatee  or  otherwise,  such  case,  and  all  mat- 
ters relating  thereto,  shall  be  instituted,  prosecuted  and  de- 
termined before  the  Circuit  Cotut  of  the  same  county. 

'^  Sec.  10.  K  during  the  pendency  of  any  such  suit  or 
matter,  the  judge  of  Common  Pleas  shall  become  disquali- 
fied to  hear  and  determine  the  same,  for  any  of  the  causes 
specified  in  the  last  preceding  section,  such  suit  or  matter 
shall  be  transferred  to  the  Circuit  Court  of  such  county." 

Why,  in  the  cases  provided  for  in  both  these  sections, 
the  cause  was  not  directed  to  be  certified  to  the  Circuit 
Court;  and  why  relationship  was  not  mentioned  as  a  cause 
of  such  transfer,  it  is,  perhaps,  not  very  easy  to  conceive. 
But  such  does  not  seem  to  be  the  case.  The  objection  of 
relationship  seems  to  be  provided  for  in  another  part  of  the 
statute.  On  page  74, 2  R.  S.,  it  is  enacted  that  a  change 
o^venug  l^ay  be  granted  where  ^'the  judge,  is  of  kin  to 
eittibV^rty:^    ^ 

In  view  of,  ^is^  provision,  we  think  we  should  not,  as  we 
should  othf^rwise  be  inclined  to  do,  extend,  by  construction, 
sections  9  and  iO^  above  quoted,  ^o  as  to  make  them  in- 
chide.r^lationship  by  kindred  or  marriage. 

^he  defehdant,  in  this  case^  should  have  taken  his  ob- 
jection Byway  of  application  to  change  the  venue. 

It  is  suggested  that,  as  it  was  the  defendant,  himself,  the 
party  objecting,  to  whom  the  judge  was  related,  the  objec- 
tion was  not  valid.  We  think  this  fact  made  no  difference. 
The  delicacy  of  the  position  would  lead  many  a  conscien- 
tious judge  to  lean  against  his  relative,  for  fear  of  leaning 
in  his  favor — in  striving  to  stand  perfectly  erect,  to  bend  a 
little  backward    Besides,  the  statute  makes  no  distinction. 

Per  Curiam. — The  judgment  is  affirmed,  with  1  per  cent, 
damages  and  costs. 

X  Brownleej  for  the  appellant. 

L  Van  Devanter  and  J.  F.  McDowell^  for  the  appellees. 
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Vay  Term, 
Jones  v.  Roocbe.  1858. 


STXBBBirS 


APPEAL  from  the  Hunth^^ton  Conrt  of  Common  Pleas.   Cvbbbblt. 

Per  Ouriam, — The  judgment  in  this  case  is  ai&rmed 
\iith  costs  and  10  per  cent,  damages.     The  record  presents  j^^  3].' 
no  question  to  this  Court. 

/.  D.  Conner  and  i.  Delong^  for  the  appellant. 

J.  R.  Coffroikf  for  the  appellee. 


'^ » 


StEBBENS   V*   CUBBEBLY. 

APPEAL  from  the  Grant  Court  of  Common  Pleas.         Monday, 

Per  Curiam* — Cubberly  filed,  in  the   Orcmt  Common    ^^ 
Pleas,  his  complaint,  in  three  paragraphs,  on  two  promis- 
sory notes  and  an  account.     The  notes,  and  a  bill  of  par- 
ticulars, were  filed  with  the  complaint.     The 
account  were  against  one  Stebbens.    He 
affidavit  that  the  notes  and  account  werj 
that  he  confessed  judgment  on  them  n< 
creditors,  &c 

The  Court  rendered  the  judgment. 

Siebbens  then  appealed  to  this  Court, 
error,  that  the  notes  are  not  set  out  in  the  jxiSfltmmllfffile 
refers  to  §  384,  2  IL  S.  p.  124. 

We  think  that  section  applies  only  to  cases  where  no 
complaint,  containing  a  copy  of  the  cause  of  action,  or  ac- 
companied by  the  cause,  is  filed.  In  such  case,  the  judg- 
ment, to  bar  another  action  for  the  same  cause,  should  con- 
tain the  statement  provided  for  in  that  section.  Here,  the 
complaint  supplies  it. 

The  judgment  is  afilrmed  with  10  per  cent  damages  and 
costs. 

J.  HL  Harlan^  for  the  appellant. 

A.  Steele  and  H  2>.  Thompson^  for  the  appellee. 
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Ifaj  Tom, 
^^^*  Cratciupt  and  Oth^iB  v.  Pobteb. 

Wasbbittov 

Cambboh.        appeal  firom  the  Madison  Court  of  Common  Pleas. 
MondM  ^^  Owriam. — Suit  upon  a  note.    Judgment  by  default. 

MafA,         AppeaL     We  see  no  error  in  the  case. 

The  judgment  ia  afiirmed  with  5  per  cent,  damages  and 
costs. 
J.  W.  Gordon  and  G.  Tcmmtr^  for  the  appellants. 


■^^^  »■ 


Bi.168  and  Others  v*  Beran. 

MondM^  APPEAL  from  the  Cass  Court  of  Common  Pleas. 

"^  Per  Curiam, — The  record  in  this  case  presents  no  ques- 

tion to  this  Court 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

H,  P.  Biddle  and  L.  Qiamberlinj  for  the  appellants. 
D.  D.  PraU  and  &  C.  Taber^  for  the  appellee. 


*■■•» 


Warbritton  v.  Cameron. 

A,  and  B.,  as  partners,  were  indebted  to  C  by  note.  A.  sold  his  intarest  in 
the  partnenh^  to  D,    D.  and  B,  agread  to  pay  all  ^  debts  of  A.  aod  B. 

^  Afterwards,  D.  B<dd  hb  interest  to  B.  Afterwards,  A.  gare  his  indiridosl 
promissory  note  to  C  for  an  nopaid  balancaof  the  partnership  debt,  B.  sg^e^ 
ing  to  assign  to  him  promissory  notes  for  die  amonnt.  C.  therenpon  as- 
rendered  the  partnershtp  note.  A.  bronght  snit  against  b,  on  the  promiK. 
There  was  eridenoe  tending  to  prove  a  deauuid  by  A.  before  snit,  BH 
that  A.  was  entitled  to  recover. 

Facts  not  denied  by  the  answer,  are  to  he  taken  as  tme  on  the  trial. 

A  yariance  amendable  in  the  Ck>art  below,  will  be  deemed  to  be  amended  is 
tfaeSuprame  Coart. 
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APPEAL  from  the  Warren  Court  of  Common  Pleas.     May  Tem, 

Worsen,  J. — This  was  an  action  on  promises,  brought       •*^^°' 
by  the  appellee  against  the  appellant.  Wabbsittok 

The  complaint  alleges,  in  substance,  that  the  plaintiff  Cajukbosi. 
and  defendant,  as  partners,  were  indebted  to  one  Samuel 
J.  MeAliUy  by  note,  for  goods  sold  and  delivered  to  them  j^^  i^' 
as  such  partners ;  that  afterwards,  the  plaintiff  sold  his  in- 
terest in  the  partnership  to  one  Charles  Siedman;  that 
Stedman  and  WarbritUm  agreed  to  pay  all  the  debts  owed 
by  the  firm  of  Cameron  Sf  Warbritton;  that  afterwards, 
Siedman  sold  out  all  his  interest  in  the  partnership  to  said 
WarbrUtony  who  agreed  to  pay  all  the  debts  both  of  Cam- 
eran  Sf  WarbritUm^  and  Warbritton  Sf  Siedman;  that  after- 
wards, in  October^  1855,  the  said  McAliUy  debt  not  having 
been  paid  by  Warbritton^  as  he  had  agreed,  an  arrangement 
was  made  by  which  the  debt  was  all  paid,  except  290  dol- 
lars, 18  cents,  at  which  time  said  McAliUy  agreed  to  take 
the  individual  note  of  Cam^ront  for  said  balance  due,  and 
surrender  the  partnership  note,  whereupon  the  said  War^ 
brittonjBLgseed  if  Cameron  would  give  his  own  note  to  ilfc- 
AUlly  for  said  balance  of  said  debt  which  he  had  agreed  to 
pay,  that  he,  Warbritton^  to  secure  him  for  so  doing  would 
turn  out  and  assign  to  Cameron  notes  to  the  amount  of 
said  balance  of  290  dollars,  18  cents,  whereupon  Cameron 
gave  his  own  note  to  McAliUy  for  said  balance,  which  Mc^ 
AUtty  received  in  full  satisfaction  of  the  partnership  debt, 
and  surrendered  the  partnership  note.  Breach,  that  the 
defendant  refuses  to  turn  out  and  assign  the  note^,  accord- 
ing to  his  agreement,  though  often  requested,  &c 

The  defendant,  by  his  answer,  admitted  the  partnership 
of  plaintiff  and  defendant  as  charged,  and  admitted  the 
contracting  of  the  debt  mentioned;  but  denies  that  it  was 
to  said  McAUUyj  but  says  it  was  to  said  McAliUy  and  one 
Gkorge  Johnson,  He  also  admitted  that  the  plaintiff  sold 
his  interest  to  said  Stedman,  and  that  defendant  bought 
out  said  Stedman^  and  that  he  agreed  to  pay  the  debts  of 
said  Stedman  and  himself;  but  denies  that  he  agreed  to 
pay  the  debts  of  the  plaintiff. 

The  answer  further  sets  up,  that  it  was  agreed  between 
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May  Term,  the  plaintiff  and  defendant,  that  if  the  defendant  wonld  ai- 
^0^'  range  and  pay  the  balance  of  the  debt  due  to  McAStty  Sf 
Warbkitton  Johnsotij  he,  the  plaintifl^  would  pay  the  290  dollars  to  them; 
CAMSBoir.  that  the  defendant  did  arrange  and  pay,  according  to  his 
agreement;  and  he  denies  that  he  agreed  to  assign  notes 
to^  the  plaintiff  to  the  amount  of  290  dollars,  or  any  other 
sum,  but  avers  that  the  plaintiff  agreed  to  pay  said  balance 
of  290  dollars  without  having  any  notes  assigned  to  him, 
and  that  the  d<sfendant  should  be  discharged  from  all  obli- 
gation to  pay  any  more  on  said  debt. 

The  cause  was  tried  by  a  jury.  Verdict  for  plaintiff  for 
290  dollars,  18  cents.  Motion  for  a  new  trial  overmled, 
and  judgment  on  the  verdict. 

The  reason  filed  for  a  new  trial  is,  that  ^Mhe  verdict  is 
not  sustained  by  the  evidence,  and  is  contrary  to  law.'' 
Exception  was  duly  taken  to  the  ruling  of  the  Court,  and 
the  bill  of  exceptions  sets  out  the  evidence. 

Whatever  facts  are  not  denied  by  the  answer  are  to  be 
taken  as  true  on  the  trial. 

In  this  case,  the  partnership  of  the  parties  and  the  in- 
debtedness to  McAlilly  Sf  Johnson  is  admitted,  as  is  also 
the  sale  by  the  plaintiff  to  Siedman^  and  by  Stedman  to  the 
defendant;  neither  does  the  answer  deny  the  agreement  by 
the  defendant  and  Stedmcm^  to  pay  the  debts  of  Cafnertm 
S/*  Warbritton;  nor  does  it  deny  that  Cameron  gave  his 
ov^ni  note  to  McAlilly  for  the  290  dollars,  18  cents,  the  bal- 
ance of  the  partnership  debt,  and  that  thereupon  McAUUn 
surrendered  the  partnership  note. 

We  have  examined  the  testimony  carefully,  and  think  it 
makes  out  all  the  facts  necessary  to  be  proven  under  the 
pleadings.  There  was  evidence  showing  that  WarbrUUm 
agreed  to  let  the  plaintiff  have  the  notes,'  as  set  up  in  the 
complaint,  upon  his  giving  his  own  individual  note  to  Mc- 
AUlly,  and  evidence  tending  to  show  that  he  had  made  a 
demand  of  them  before  the  commencement  of  the  suit. 
We  do  not  decide  that  any  demand  was  necessary,  bat  if 
it  was,  it  might  fairly  be  inferred  from  the  testimony. 
There  was  some  conflict  in  the  testimony,  as  to  whether 
the  defendant  made  the  agreement  to  assign  the  notes  to 
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WXLLS 

T. 

Sfraoub. 


the  plaintiff;  but  the  question  having  been  passed  upon  by  Maj  Term, 
the  jury,  we  are  not  disposed  to  disturb  their  finding.  ^^858. 

The  testimony  we  think  shows  that  the  indebtedness, 
instead  of  being  to  McAliUy  alone,  was,  as  is  alleged  in 
the  answer,  to  McAliUy  Sf  Johnson^  and  that  the  transac- 
tion throughout  was  with  them;  but  probably  McAliUy 
was  the  one  who  actively  transacted  the  business.  This 
however  was  a  variance  which  could  have  been  amended 
on  the  trial  in  the  Court  below.  (3  R.  8.  p.  46,  §  95),  and, 
in  such  cases,  the  defect  shall  be  deemed  to  be  amended  in 
the  Supreme  Court    Id.  p.  162,  §  580. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs  (1)« 

X  IL  M.  Bryant  and  IL  A.  Chandler j  for  the  appellant 

B.  F.  Qregory  and  J.  Harper^  for  the  appellee. 


(1)  See  a  case  between  the  same  parties,  9  Ind.  R.  851. 


>  ■  I 


Wells  and  Others  v.  Spbague. 

On  appeal  to  tiie  Supreme  Court  in  a  chancery  snit  commenced  and  deter- 
muied  nndor  the  old  practice,  the  Conrt  presumes  that  all  the  evidence  of- 
fered is  before  it,  except  the  proof  of  snch  deeds,  records,  &c.,  as  might  be 
proTen  orally  at  the  bar. 

And  the  Conrt  examines  the  cause  upon  the  law  and  the  factSj  and  decides  it 
npon  its  merits. 

Under  the  statutes  ef  1831, 1888  and  1843,  a  bill  for  the  assignment  of  dower 
was  bad  if  it  did  not  allege  a  demand  before  the  suit  was  brongfat. 

And  where  no  objection  was  taken  to  snch  a  bill  by  demnntsr  but  some  of  the 
defendants  appeared  and  answered,  while  as  to  others  the  bill  was  taken  as 
confessed, — hdd,  that  as  to  the  parties  answering,  the  cause  should  have  been 
dismissed ;  and  that  a  decree  against  the  other  defendants  was  erroneous. 


ERROR  to  the  Laporte  Circuit  Court. 

WoRDEN,  J. — This  was  a  bill  in  chancery  filed  by  the 

appellee  against  the  appellants,  for  the  assignment  of  dower. 

The  bill  was  filed  in  1842,  and  in  1845  a  final  decree  was 

rendered  for  the  complainant.     The  bill  was  taken  as 

Vol.  X.— 20 


Tuesdatf, 
June  I. 
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May  Term,  confessed  as  to  some  of  the  defendants,  and  others  an* 
^^^*      swered* 

Wblls  The  decree  i8,1;hat  the  complainant  is  entitled  to  be  en- 

Spbaovb.    dowed  of  the  premises,  and  commi^ioners  are  appointed 

to  set  off  her  dower,  and  that  the  complainant  recover 

costs,  &€• 

The  bill  does  not  aver  that  any  demand  was  made  fen- 
the  assignment  of  dower  before  suit  was  brought,  nor  does 
it  set  np  any  excuse  for  not  making  demand;  but  no  ob- 
jection was  taken  to  the  bill  on  that  ground  by  demurrer, 
but  the  parties  who  appeared,  answered.  The  record  does 
not  show  us  that  any  proof  of  such  demand,  or  excuse  for 
not  making  it,  was  introduced  on  the  hearing. 

This  being  a  chancery  suit,  commenced  and  determined 
under  the  old  system  of  practice,  we  must  presume  all  the 
evidence  offered  is  before  us,  except  the  proof  of  such  deeds, 
records,  &c.,  as  might  be  proven  orally  at  the  bar,  on  the 
hearing.     Oafney  v.  Reeves^  6  Ind.  R.  71. 

The  points  relied  upon  to  reverse  the  decree  are  princi- 
pally these: 

1.  That  the  bill  is  radically  defective,  in  not  alleging  a 
demand  for  the  assignment  of  dower,  before  the  suit  was 
brought. 

2.  That  there  was  not  sufficient  evidence. 

3.  That  judgment  for  costs  should  not  have  been  ren- 
dered against  the  defendants. 

The  proposition  seems  to  be  well  settled,  that  on  appeal 
to  this  Court  in  a  chancery  cause,  the  Court  will  examine 
it  upon  the  law  and  the  facts,  and  decide  it  upon  its  merits. 
Oallion  v.  McCasliny  1  Blackf.  91,  and  note. — Litm  v.Bar- 
ftey,  7  Ind.  R.  69. — Morgan  v.  Snapp^  id.  537. 

With  this  view,  we  will  proceed  to  examine  the  ques- 
tions presented. 

Was  it  necessary  to  allege  in  the  bill  a  demand  for  the 
assignment  of  dower? 

By  the  statutes  in  force  at  the  time  the  suit  was  com- 
menced, and  at  the  time  it  was  heard,  it  was  necessary  to 
make  a  demand  of  the  heirs  or  others  having  the  next  im- 
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mediate  estate  of  freehold  or  inheritance,  for  the  assign-  May  Tem, 
ment  of  dower,  before  suit  brought,  and  the  bill  or  peti-      ^°^' 
tion  should  aver  such  demand.     Spinning  v.  Bawland,  7      Wells 
Blackf.  7.  •  Sfbaouk. 

Such  are  the  statutory  provisions  found  in  the  several 
revisions  of  1831, 1838,  and  1843.  In  1847,  an .  act  was 
passed  dispensing  with  a  demand  of  an  infant,  making  the 
averment  and  proof  of  infancy  an  excuse  for  not  making 
demand.  Acts  of  1847,  p.  111.  This  latter  act,  of  course, 
has  no  bearing  on  the  case,  but  it  shows  the  general  spirit 
of  legislation  on  the  subject.  By  the  statutes  of  1838  and 
1843,  the  party  had  a  month  to  assign  dower  after  demand 
made.    R.  S.  1838,  p.  239.— R.  8. 1843,  p.  804. 

The  design  of  the  legislature  undoubtedly  was,  to  give 
those  entitled  to  the  freehold  an  opportunity  to  do  that 
amicably,  which  the  law  would  require  to  be  done  if  they 
refused.  And  until  the  demand  is  made,  we  see  no  ground 
for  proceeding  to  compel  the  assignment  of  dower. 

The  bill,  we  think,  is  fatally  defective,  and  the  decree 
taken  as  confessed  as  against  some  of  the  parties,  is  erron- 
eous.   McMullen  et  aL  v.  Furfiass  et  oL^  1  Ind.  R.  160. 

In  relation  to  those  who  appeared  and  answered,  the  case 
presents  more  difficulty,  but  we  think,  as  to  them,  it  ought 
to  have  been  dismissed  on  the  hearing. 

By  the  statute  referred  to,  a  demand  for  tiie  assignment 
of  dower,  and  a  neglect  or  refusal  to  make  a  satisfactory 
assignment  within  the  time  prescribed,  are  necessary  to 
entitle  a  party  to  go  into  Court  to  compel  an  assignment. 
There  is  no  equity  in  a  bill  that  does  not  allege  that  this 
necessary  preliminary  step  has  been  taken,  or  show  an  ex- 
cuse for  not  taking  it. 

In  the  case  of  Muir  v.  CXark^  7  Blackf.  423,  it  was  held 
that  a  bill  in  chancery  showing  that  the  complainant  has 
no  equity,  may  be  objected  to  at  any  stage  of  the  pro- 
ceedings. The  case  is  placed  beyond  doubt  when  we  con- 
sider that  no  demand,  or  excuse  for  not  making  it,  was 
proven  on  the  hearing.  This  essential  element,  necessary 
to  the  maintenance  of  the  suit,  was  neither  alleged  nor 
proven,  and  we  think  it  is  fatal  to  the  case.   Whether  such 
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May  Tern,   proof  could  have  been  admitted  under  the  biU,  or  what 
^^^'      would  have  been  its  effect,  are  questions  not  before  us,  and 
Thb  State  of  course  we  do  not  decide  them. 
Lbaoh.  P^f  Curiam. — The  decree  is  reversed  with  costs.   Cause 

remanded  with  directions  to  dismiss  the  bill. 
J.  B.  Niles  and  A.  L.  OsborUj  for  the  appellants. 


*  tmmm  • 


The  State  on  the  relation  of  Robinson  v.  Leach  and 

Others. 

A  demtLxrer  to  a  oomplaint  pointing  out  snbBtantiall j  any  one  of  tiie  six  de- 
fects specified  by  S  ^  of  the  ciTil  code  (2  B.  S.  p.  38),  is  sufficient. 

A  demurrer  nnder  the  fifth  specification  is  good  in  the  langnage  of  the  statnte, 
and  where  the  demurrer  is  not  taken  in  the  language  of  the  statnte,  but 
points  out  a  fiict,  necessarj  to  constitute  a  cause  of  action,  not  alleged  in 
the  complaint,  it  is  good,  so  far  as  it  goes,  but  it  does  not  embrace  anj  ob- 
jection to  the  snffidencj  of  the  cause  of  action,  other  than  that  spedficsllj 
pointed  out,  although  there  be  other  defects  that  would  have  been  reached 
by  using  the  language  of  the  statute. 

In  a  suit  hj  a  mortgagor  upon  the  official  bond  of  a  sheriff,  for  a  penalty  and 
damages  under  the  statute  of  1843,  the  first  breach  assigned  in  the  complaint 
alleged  that,  on  decree  of  foreclosure,  the  sheriff  sold  the  property  withoot 
giying  the  notice  required  by  law.  The  defendants  demnired,  aasignlng  for 
causes,  1.  That  there  is  no  averment  that  the  property  sold  waa,  at  the  time 
of  the  sale,  the  property  of  the  relator.  S.  That  the  statute  gives  no  pen- 
alty. 

Hdd,  1.  That  it  is  presumed  that  the  mortgagor  was  the  owner  of  the  premi- 
ses at  the  time  the  mortgage  was  executed;  and  if  he  afterwards  sold  his 
equity  of  redemption,  that  was  matter  to  be  alleged  affirmatiTely  by  the  de- 
fendants. 

2.  That  §  427,  R.  S.  1843,  p.  751,  gives  a  penalty;  and  that  section  is  not  re- 
pealed by  ^  14,  R.  S.  1843,  p.  1047,  according  to  the  provision  in  4  21,  R 
8. 1843,  p.  1028;  nor  was  it  repealed  by  ch.  54  of  the  Acts  of  1849;  and  as 
the  suit  was  commenced  prior  to  May  6, 1853,  the  penalty  was  saved  by  §  S 
of  the  general  repealing  act  of  1852, 1  R.  S.  p.  431. 

The  third  breach  alleged  that  the  whole  property  was  sold,  when  a  part  woold 
have  been  sufficient  to  pay  the  debt,  and  that  the  property  was  susceptible 
of  division.  Demurrer,  assigning  for  cause,  that  there  was  no  averment 
that  the  relator  requested  a  division.  Edd,  that  by  ^  413,  R.  S.  1843,  p. 
749,  if  the  property  was  divisible,  the  sheriff  could  not  sell  more  tiian  was 
necessary  to  discharge  the  debt;  and  the  sheriff  is  presumed  to  have  known 
whether  the  property  was  susceptible  of  division. 
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The  second  breach  allied  tiiat  Ute  property  was  sold  in  fee  simple,  aldioiigh    May  Term, 
the  rents  and  profits  for  seTon  years  had  been  appraised  for  more  than  was        1858. 
dne  on  the  execntion,  including  all  costs.    Demurrer,  assigning  for  canse   ^ 
that  the  sale  was  Toid.    Hdd,  that  the  sale  might  be.yoid,  and  yet  the  rela-  ^ 

tor  oonld  recoyer;  that  it  was  the  duty  of  the  sheriff,  on  ftilnre  to  receive  a       Lbaoh. 
snffident  bid  for  the  rents  and  profits,  to  proceed  as  in  case  of  other  proper- 
ty, and  the  sale  of  the  fee  simple  was  a  wrongful  and  nnlawftd  act;  and 
where  a  sheriff  in  the  discharge  of  an  official  duty  is  guilty  of  a  wrongful 
and  illegal  act  which  results  in  damage,  he  and  his  sureties  are  responsible. 

APPEAL  from  the  Union  Circuit  Court.  I\««%, 

WoRDEN,  J. — Debt  on  a  sherifPs  bond. 

The  declaration  sets  out  an  ordinary  sherifPs  bond,  dated 
September  2, 1851,  conditioned  as  required  by  law,  and  as- 
signs three  breaches. 

The  first  breach  assigned  is,  that  the  said  Joshua  Leach 
(the  sheriff)  did  not  duly,  honestly  and  faithfully  discheurge 
and  perform  aU  and  singular  his  duties  as  such  sheriff,  dur- 
ing  his  continuance  in  office  as  such  sheriff,  in  all  things 
agreeably  to  law,  in  this,  that  on  the  26th  of  March^  1851, 
Jonathan  Starr  recovered  a  decree  against  the  relator,  in  ' 
the  Union  Circuit  Court,  on  a  bill  to  foreclose  a  mortgage 
for  the  sum  of  748  dollars,  25  cents,  and  in  default  of  pay- 
ment ,witbin  six  months,  that  the  land  mortgaged  be  sold^ 
and  the  equity  of  redemption  barred  and  foreclosed;  and 
that  on  the  26th  day  of  September^  1851,  a  copy  of  said 
decree,  with  an  execution  thereon,  was  issued  and  placed 
in  the  hands  of  said  sheriff,  who  levied  the  same  upon  the 
mortgaged  premises,  and  on  the  4th  of  January^  1852,  sold 
the  fee  simple  of  the  same,  being  still  the  property  of  the 
relator,  to  one  James  M.  ConweU^  for  the  sum  of  2,900  dol- 
lars, and  on  the  2d  of  Februa/ry  of  the  same  year,  executed 
and  delivered  to  ConweU  a  conveyance  thereof;  that  said, 
sale  was  made  without  publicly  advertising  the  time  and 
place  of  sale  for  at  least  twenty  days  successively  imme- 
diately previous  to  the  day  of  sale,  by  posting  up  written 
or  printed  notices  thereof  in  three  of  the  most  public  places 
in  the  township  in  which  the  property  was(  situated,  and  a 
like  advertLsement  at  the  door  of  the  court-house  of  the 
county;  that  said  property  was  then,  and  is,  worth  the  sum 
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May  Term,   of  3,600  dollars.     Wherefore  the  relator  claims  700  dollars 
______  as  damages,  and  200  dollars  as  si  forfeiture  or  penalty. 

Tme  State  For  a  second  breach,  it  is  alleged  that  said  execution 
Lbach.  came  to  the  hands  of  said  sheriff,  and  was  by  him  levied 
on  said  lands,  they  still  being  the  property  of  the  relator, 
and  that  on  the  21st  of  October^  1851,  he  had  the  same 
appraised  by  competent  appraisers  at  the  sum  of  2,900  dol- 
lars, and  the  rents  and  profits  of  the  same  for  seven  years 
at  the  sum  of  79  dollars  per  year,  and  that  on  the  12th  of 
December^  1851,  the  relator  paid  said  sheriff  on  said  exe- 
cution 429  dollars,  and  that  the  whole  amount  due  on  said 
execution  on  said  day  of  sale,  including  principal,  interest 
and  costs,  and  the  costs  of  the  sale,  amounted  to  only  the 
sum  of  391  dollars,  3  cents,  being  161  dollars,  97  cents  less 
than  the  appraised  value  of  the  rents  and  profits  of  said 
land  for  seven  years;  that  on  the  day  of  sale,  the  sheriff 
offered  the  rents  and  profits  for  seven  years,  and  receiving 
no  bid  therefor,  instead  of  returning  the  same  unsold  for 
want  of  bidders,  wrongfully  and  unlawfully  offered  and 
sold  the  fee  simple  of  the  said  real  estate,  and  executed  a 
conveyance  therefor  to  said  Canwell^  as  above  stated,  for 
said  sum  of  2,900  dollars,  the  same  then  being  worth  3,600 
dollars — ^by  means  whereof  the  relator  is  entitled  to  have 
and  recover  from  defendant  the  sum  of  200  dollars  as  for- 
feiture or  penedty,  and  the  further  sum  of  700  dollars  for 
his  damages  sustained  by  reason  of  the  premises. 

For  a  third  breach,  it  is  alleged  that  said  execution  came 
to  the  hands  of  said  sheriff,  and  was  by  him  levied  on  said 
lands,  as  aforesaid,  and  that  on  the  21st  of  October,  1851, 
the  same  was  duly  appraised  at  the  sum  of  2,900  dollars, 
and  that  on  the  12th  of  December^  1851,  the  relator  paid 
said  sheriff  on  said  execution  the  sum  of  429  dollars,  and 
that  the  whole  amount  due  on  said  execultion  on  the  day 
of  sale,  including  principal,  interest  and  all  costs,  and  the 
costs  of  said  sale,  amounted  to  only  the  sum  of  391*  dol- 
lars, 3  cents,  and  that  the  sheriff  wrongfully  and  unlaw- 
fully offered  and  sold  the  fee  simple  of  the  whole  of  said 
land,  and  executed  a  conveyance  therefor  to  said  Conwellj 
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*  

as  above  stated,  for  the  sum  aforesaid,  that  said  land  was  M*7  Term, 
then  and  now  is  worth  3,600  dollars,  and  that  the  same  is       ■''^^* 
susceptible  of  division,  and  that  a  portion  of  the  same,  to*  Thb  Stats 
wit,  twenty-five  acres,  was  amply  sufficient  to  satisfy  said      i^baob. 
execution,  and  is,  and  was  then  worth  the  whole  amoont 
due  on  said  execution,  and  might  have  been  divided  from 
the  remainder,  and  sold  separately,  to  satisfy  the  same. 
Wherefore  the  relator  claims  200  dollars  as  a  forfeiture  or 
penalty,  and  the  further  sum  of  700  dollars  for  his  damages 
sustained 

To  this  declaration,  the  defendants  demurred,  assigning 
the  following  causes: 

1.  ^  There  is  no  averment  that  the  property  sold  was,  at 
the  time  of  the  sale,  the  property  of  the  plaintifif. 

2.  ^  Because  the  statute  gives  no  penalty  for  k  violation 
of  duty  in  making  sale  under*  the  execution  law  of  1843, 
the  same  being  amendatory  of  the  law  of  1842,  and  under 
which  said  sale  was  made. 

3.  ^^  Because,  as  to  so  much  of  said  several  breaches  as 
unites  the  penalty  and  damages,  said  defendants  say  they 
cannot  be  united. 

4.  ^  For  further  cause  to  the  third  breach,  because  there 
is  no  averment  that  the  said  relator  requested  a  division, 
or  selected  a  part  to  be  levied  on  and  sold  in  satisfaction 
of  said  execution. 

5.  '^  Because  the  sale  was  void,  as  shown  in  the  second 
breach." 

The  Court  sustained  tiie  demuirer  to  the  second  and 
third  breaches  assigned,  and  also  as  to  so  much  of  the  first 
as  claimed  the  penalty. 

To  this  decision  of  the  Court,  the  plaintiff  duly  except- 
ed, and  thereupon  the  defendants  filed  their  answer  to  that 
part  of  the  first  breach  to  which  the  demuirer  was  not  sus- 
tained, and  the  plaintiff  was  ruled  to  reply  on  or  before  the 
second  day  of  the  next  term,  and  the  cause  was  continued* 
On  the  second  day  of  the  next  term  thereafter,  the  plain- 
tiff was  called,  and  refusing  to  reply,  the  cause  was  dis- 
missed for  want  of  prosecution,  at  the  costs  of  the  plain- 
tiff 
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May  Tenn,        The  enroTs  assigned  are,  the  sustaining  of  said  demunei, 
^°^'      and  the  dismissing  of  the  cause,  and  rendering  judgment 
The  Statb  for  costs  against  the  plaintiff. 
Leach.  The  questions  arising  on  this  demurrer  require  a  refer- 

ence to  the  statute  pointing  out  the  causes  for  which  a 
party  may  demur.  By  2  R.  S.  p.  38,  §  50,  it  is  provided 
that  ^<  the  defendant  may  demur  to  the  complaint  when  it 
appears  upon  the  face  thereof,  either— * 

"  First — That  the  Court  has  no  jurisdiction  of  the  per- 
son of  the  defendant,  or  the  subject-matter  of  the  action; 
or, 

<<  Second — That  the  plaintiff  has  not  legal  capacity  to 
sue;  or, 

"  Third — That  there  is  another  action  pending  between 
the  same  parties  for  the  same  cause;  or, 

"  Fourth — That  there  is  a  defect  of  parties,  either  plain- 
tiff or  defendant;  or, 

"  Fifth — That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  or, 

"  Sixth — That  several  causes  of  action  have  been  impro- 
perly united. 

'^  And  for  no  other  cause  shall  a  demurrer  be  sustained," 
&c. 

K  we  were  to  hold  that  a  party  can  demur  for  causes  to 
be  assigned  in  the  precise  language  of  the  statute  only, 
then  this  judgment  is  erroneous  in  sustaining  the  demur- 
rer, and  must  be  reversed,  as  neither  of  the  causes  is  as- 
signed in  the  language  of  the  statute. 

But  this,  we  think,  would  be  too  narrow  a  construction, 
especially  when  we  consider  that  the  legislature  have  pro- 
vided as  a  rule  of  construction,  "  that  the  provisions  of  this 
act  shall  be  Liberally  construed,  and  shall  not  be  limited  by 
any  rules  of  strict  construction."  P.  223,  §  800.  The  stat- 
ute provides  that  a  party  may  demur  whenever  any  of  the 
six  specified  objections  appear  on  the  face  of  the  complaint, 
and  we  think  a  demurrer  pointing  out  substantially  any 
one  of  the  six  defects  mentioned,  a  substantial  compliance 
with  the  statute.  « 

To  illustrate:     Suppose  to  a  complaint  on  contract  (in 
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a  case  wjjere  no  consideration  is  presumed),  the  defendant  May  Tenn, 
should  demnr,  and  point  out  as  cause  that  no  consideration       ^°^^' 
was  alleged,  or  that  there  was  no  breach  alleged,  this,  we  Thb  Statb 
think,  would  be  well  taken,  under  the  fifth  specification,  as      Libach. 
it  would  point  out  a  fact  necessary  to  be  stated  in  order  to 
constitute  a  good  cause  of  action.     A  demurrer  under  the 
fifth  specification  would  be  well  taken  in  the  language  of 
the  statute,  ^  That  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;"  and  where  that  state- 
ment is  omitted,  and  the  demurrer  proceeds  to  point  out  a 
fact  necessary  to  constitute  a  cause  of  action,  which  is  not 
alleged  in  the  complaint,  it  seems  to  be  substantially  the 
same  thing  so  far  as  it  goes,  only  it  is  more  specific  as  to 
the  objection,  and  would  not  cover  any  objection  other  than 
that  specifically  pointed  out,  although  there  be  other  neces- 
sary facts  not  stated,  that  would  have  been  reached,  had 
the  language  of  the  statute  been  employed. 

This  view  of  the  law  in  nowise  conflicts  with  the  case 
of  Lane  v.  ^6  States  7  Ind.  B.  426,  as  the  demurrer  in 
that  case  simply  alleged  that  ^  they  [the  paragraphs  de- 
murred to]  are  insufficient  in  law  to  constitute  a  legal  de- 
fense to  the  action.''  The  Court,  in  that  case,  very  pro- 
perly say  that  the  demurrer  did  not  conform  to  the  provi- 
sions of  the  statute,  because  it  included  neither  in  terms, 
nor  in  substance,  any  of  the  statutory  causes  of  demurrer. 

With  this  view,  we  will  proceed  to  the  examination  of 
the  questions  raised  by  the  demurrer.  The  cause  of  de- 
murrer first  assigned  is,  that  there  is  no  averment  that  the 
property  sold  was,  at  the  time  of  the  sale,  tJie  property  of 
the  plaintifi.  The  wrong  complained  of  was  in  a  proceed- 
ing to  collect  the  money  on  a  decree  foreclosing  a  mort- 
gage given  by  the  relator,  and  we  think  we  are  authorized 
to  presume  that  he  was  the  owner  of  the  property  at  the 
time  of  the  execution  of  the  mortgage,  and  if  he  has  since 
sold  his  equity  of  redemption,  we  think  it  is  a  matter  to 
be  alleged  affirmatively  by  the  defendants. 

The  second  cause  of  demurrer  raises  the  question  whe- 
ther, under  the  statute  of  1849^  the  plaintifi*  is  entitled  to 
the  penalty  claimed.    It  may  be  that  this  assignment  comes 
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May  Tenn,  within  neither  of  the  six  specifications  of  the  statute,  but 
-^^^^  as  we  have  concluded  that  it  ought  to  have  been  overruled 
Thb  Statb  on  Other  grounds,  we  have  not  considered  whether  it  is  in 
Lbaoh.      compliance  with  the  statute. 

The  first  breach  assigned  in  the  complaint  alleges  a  sale 
of  the  property,  without  giving  the  notice  reqnire^d  by  law. 
Section  414,  R.  S.  1843,  p.  749,  provides  for  notice  of  sale 
of  real  estate,  and  ^  427,  p.  751,  provides  that,  "  Any  offi- 
cer  who  shall  sell  any  real  estate  without  giving  the  previ- 
ous notice  herein  prescribed  shall  forfeit  and  pay  to  the 
party  injured  200  dollars,  in  addition  to  such  other  dam- 
ages as  such  party  may  have  sustained,  to  be  recovered 
from  such  officer,  or  from  him  and  his  sureties,  in  a  suit  on 
his  official  bond." 

We  will  here  remark  that  no  statute  has  been  cited,  and 
we  know  of  none,  which  gives  a  penalty  upon  the  facts  set 
up  in  the  second  and  third  breaches  assigned.  The  sec* 
tion  above  quoted  is  applicable  to  the  first  breach  only. 

It  is  claimed  that  the  section  above  quoted  was  repealed 
by  an  act  passed  at  the  same  session  of  the  legislature,  and 
approved  February  11th,  1&43.  R.  a  1843,  p.  1044.  It 
will  be  observed  that  the  last-named  act  was  approved  on 
the  day  of  the  approval  of  the  revision  of  1843.  The  act, 
a  section  of  which  is  quoted  above,  is  contained  in  the  re- 
vision of  1843,  but  the  other  act  is  not,  although  it  is  bound 
in  the  same  volume.  In  said  revision,  p.  1028,  §  21,  is  found 
the  following  provision,  viz.: 

'^  Whenever  any  act  passed  at  the  present  session  of  the 
general  assembly,  separate  from  the  Revised  Statutes,  shall 
conflict  with  or  contravene  any  of  the  provisions  contained 
in  the  Revised  Statutes,,  any  such  provision  or  provisions 
of  the  Revised  Statutes  shall  be  abrogated  and  of  no  force 
or  effect  as  to  the  subject-matter  coming  within  the  pur- 
view of  such  act  or  acts." 

The  other  act,  not  contained  in  the  revision,  contains  the 
following  provision,  viz.: 

^'  All  laws  coming  within  the  purview  of  this  act  be  and 
the  same  are  hereby  repealed;  and  nothing  in  the  revision 
of  the  laws  at  the  present  session  shall  be  taken  and  con- 
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straed  to  contravene  or  repeal  any  of  the  provisions  of  this    May  Term, 
act."    R.  S.  1843,  p.  1047,  §  14  ^^58. 

We  think  these  two  statutes,  being  in  pari  vtateriay  are  Thb  State 
to  be  constnied  together,  so  as  to  give  effect  to  each  so  far  Lbach. 
as  they  are  not  inconsistent  with  each  other;  and  so  far  as 
they  are  inconsistent,  the  provisions  of  that  embraced  in 
the  revision  must  give  way  to  the  other.  We  see  nothing 
in  the  act,  nor  in  the  revision,  that  in  any  manner  conflicts 
with  or  contravenes  §  427  in  the  revision,  above  quoted. 
On  the  contrary  this  section  and  the  said  act,  so  far  as  we 
can  perceive,  may  both  stand  and  have  full  effect  in  all  re- 
spects. The  said  act  not  in  the  revision,  does  not  make 
any  provision  on  the  subject  of  notice  of  the  sale  of  real 
estate,  nor  provide  any  penalty,  nor  repeal  any  penalty 
provided,  for  selling  without  notice;  and  as  they  are  not  in 
conflict  with  each  other,  and  as  both  may  stand  together 
and  have  full  efi*ect,  we  think  said  section  is  not  ^^abro* 
gated"  by  §  21,  above  quoted,  in  the  revision. 

Is  said  §  427  repealed  by  the  repealing  clause  above 
quoted  in  the  act  not  in  the  revision  ?  We  think  not,  as 
the  subject-matter  of  it  does  not  come  within  the  purview 
of  that  act.  As  before  remarked,  that  act  does  not  make 
any  provision  for  notice  of  sale,  and  is  silent  on  the  sub- 
ject of  selling  without  notice. 

It  contains  enactments  as  to  the  manner  of  selling  pro- 
perty on  execution,  &c.,  but  does  not  profess  to  provide 
fully  on  the  subject  ^^of  executions,  and  the  duties  and 
liabilities  of  oflScers  thereon,"  as  does  the  act  in  the  revis- 
ion. The  reasoning  which  would  lead  to  the  conclusion 
that  this  section  was  repealed,  would  lead  to  the  same  con- 
clusion in  reference  to  the  entire  law  in  the  revision  on  the 
subject  of  executions,  which  we  think  was  evidently  not 
the  intention  of  the  legislature.  This  point  has  already 
been  before  this  Court  in  the  case  of  The  State  v.  Youtnans^ 
5  Ind.  K.  280,  although  it  was  alluded  to  only  incidentally. 
That  was  a  suit  to  recover  for  a  failure  to  return  an  execu- 
tion, and  based  tipon  §  462  of  the  act  in  the  revision  of 
1843.     The  Court  say  in  the  case: 

^  An  act  in  force  when  this  suit  was  instituted,  and  upon 
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May  Tenn,   which  it  was  founded,  provides  that  if  any  oflScer "  &c., 

^Q^Q'  reciting  said  §  462. 
Thb  Statb  The  Court  held  that  said  section  was  repealed,  by  an  act 
LbIch.  of  1849,  Acts  of  1849,  p.  64.  The  act  of  1849,  however, 
does  not  repeal  §  427.  It  is  claimed,  however,  that  it  was 
repealed  by  the  code  of  1852,  and  that,  being  a  penal  pro- 
vision, the  penalty  cannot  be  enforced  after  the  repeal 
Undoubtedly  when  a  penal  statute  is  repealed  without  any 
saving,  the  penalty  falls  with  the  statute,  as  there  is  no 
vested  right  in  a  penalty;  and  this  is  the  case,  although 
suit  may  be  pending  for  the  penalty.  The  State  v.  You- 
mans^  supra. 

The  repealing  act  of  1852  contains  the  foUowing  pro- 
vision, viz: 

"No  rights  vested,  or  suits  instituted,  imder  existing 
laws,  shall  be  affected  by  the  repeal  thereof,  but  all  such 
rights  may  be  asserted,  and  such  suits  prosecuted,  as  if 
such  laws  had  not  been  repealed."     1  R.  S.  p.  431,  §  2. 

If  this  suit  was  instituted  and  pending  at  the  time  the 
revised  code  of  1852  took  effect  {May  6, 1853),  we  think 
the  penalty  was  saved  under  the  above  provision.  The 
record  of  the  case  shows  no  process,  but  it  shows  that  on 
the  6th  judicial  day  of  the  spring  term  of  the  Court,  com- 
mencing on  the  28th  day  of  February^  1853,  the  parties  ap- 
peared, and  the  plaintiff  refiled  her  declaration.  We  think 
the  suit  must  be  deemed  to  have  been  instituted  on  the 
appearance  of  the  parties,  at  the  spring  term,  1853.  The 
State  ex  reU  Sfc.  v.  Clark  et  aL^  7  Ind.  R.  468.  It  follows 
that  the  proceedings  were  not  affected  by  the  repeal.  The 
demurrer  should  have  been  overruled  as  to  the  first  breach. 

We  shall  pass  over  the  third  cause  of  demurrer  assigned, 
as  no  point  is  made  in  reference  to  it  by  counsel  on  either 
side,  in  their  briefs.    Baily  et  al.  v.  Snyder^  8  Ind.  R.  109. 

The  fourth  cause  of  demunrer  to  the  third  breach,  points 
out  the  fact  that  there  is  no  averment  therein  that  the  rela- 
tor requested  a  division  of  the  property,  &c. 

The  breach  alleges  a  sale  of  the  whole  property,  when  a 
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a  part  would  have  been  sufficient  to  pay  the  debt;  that  the  May  Term, 
property  was  susceptible  of  division;  and  that  a  small  por-       ■'^"^"' 
tion  could  have  been  sold  for  sufficient,  &c.  Thb  State 

The  statute  in  force  at  the  time  of  the  sale,  provides  that      Lsagh. 
'^no  more  of  any  real  estate  shall  be  offered  for  sale  than 
shall  appear  necessEury  to  satisfy  the  execution,  unless  the 
same  is  not  susceptible  of  division."     R.  S.  1843,  p.  749,  § 
413. 

In  the  case  of  Reed  v.  Diven^  7  Ind.  R.  189,  the  Court 
held  that  a  similar  provision  in  the  statutes  of  1852  "im- 
poses a  duty  on  the  sheriff  which  he  may  not  omit.  The 
property  levied  on,  being  divisible,  he  is  restricted  from 
offering  more  of  it  than  may  be  necessary  to  discharge  the 
debt  in  his  hands  for  collection."  It  was  claimed  in  the 
case  cited,  that  in  order  to  bring  the  sheriff  in  default,  the 
execution-defendant  should  have  furnished  him  with  a  map 
or  other  description,  showing  that  the  land  lay  in  separate 
tracts.  But  the  Court  held  that,  under  the  statute,  "the 
sheriff  himself,  when  he- levies  upon  real  estate  must  be 
presumed  to  know  whether  it  is  susceptible  of  division." 

The  above  cited  case  seems  to  settle  the  question  raised 
by  this  assigned  cause  of  demurrer. 

The  demurrer  to  the  third  breach  should  have  been  over- 
ruled. 

The  fifth  and  last  cause  of  demurrer,  applies  to  the 
second  breach,  and  alleges  that  the  sale  therein  set  up  was 
void.  This  breach  alleges  a  sale  of  the  property  in  fee 
simple,  although  the  rents  and  profits  for  seven  years  had 
been  appraised  for  more  than  was  due  on  the  execution, 
and  all  costs.  The  duty  of  the  sheriff,  in  such  case,  was 
pointed  out  by  the  statute,  as  follows,  viz.: 

"  Whenever  such  rents  and  profits  are  appraised  at  a 
sum  equal  to  or  exceeding  the  amount  due  on  such  writ, 
such  real  estate  shall  not  be  offered  for  sale,  but  the  rents 
and  profits  shall  be  offered,  and  if  they  will  not  sell  for  their 
appraised  value,  the  officer  shall  proceed  in  the  same  man- 
ner as  in  case  of  other  property."  R.  S.  1843,  p.  1047,  § 
10.  He  might  have  reoffered  them  not  exceeding  three 
times  in  the  lifetime  of  the  writ,  and  if  on  the  return-day  of 
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May  Term,   the  writ  they  remained  nnsold  for  want  of  buyers,  he  should 
^^'^°'      have  returned  the  writ,  with  his  doings  thereon.  LL  p.  1045, 
The  State   ^§  4,  5  of  the  same  act. 
Lkach.  We  think  that  although  the  sale  may  be  void,  (a  point 

which  we  do  not  decide,  and  upon  which  we  intimate  no 
opinion,)  that  is  no  reason  why  the  relator  should  not  re- 
cover. If  the  sale  was  valid,  he  was  damaged  to  the  ex- 
tent of  at  least  the  difference  between  the  value  of  the  land, 
and  the  price  at  which  it  was  sold;  and  if  the  sale  was 
void,  we  think  he  might  be  damaged  by  having  a  cloud 
thrown  over  his  title,  and  he  might  be  subjected  to  hairase* 
ing,  vexatious  and  expensive  litigation  to  remove  it  In 
the  case  of  The  State  v.  Lines ^  4  Ind.  R.  351,  it  is  said  by 
the  judge  who  delivered  the  opinion,  that — ^"  When  a  sheriff 
accepts  the  ofEce,  he  contracts  that  he  will  faithfully  dis- 
charge its  duties.  This  plainly  embraces  every  duty  re- 
quired by  law.  It  follows,  that  when  he  omits  any  act  of 
duty  enjoined  by  virtue  of  his  ofSce,  he  is  guilty  of  a  breach 
of  his  contract,  and  will  be  held  responsible,  should  dama- 
ges result  from  such  breach."  (1) 

We  think,  also,  that  where,  in  the  discharge  of  a  duty 
required  of  him  by  law,  and  by  virtue  of  his  office,  he  is 
guilty  of  a  wrongful  and  illegal  act  which  results  in  dam- 
age, he  is  equally  responsible,  as  well  as  his  sureties  on  his 
bond. 

It  was  the  duty  •f  the  sheriff,  on  failure  to  receive  a  suf- 
ficient bid  for  the  rents  and  profits,  to  proceed  ^as  in  case 
of  other  property,"  and  the  sale  of  the  fee  simple  was  a 
wrongful  and  unlawful  act. 

It  is  alleged  in  argument,  that  no  damages  are  sho^n  to 
have  been  sustained,  and  therefore,  the  demurrer  as  to  this 
breach  was  correctly  decided.  The  answer  to  this  proposi- 
tion is,  that  no  such  cause  of  demurrer  is  assigned.  Had 
the  language  of  the  statute  been  employed,  that  the  breach 
"does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion," perhaps  this  position  would  have  been  correct  As 
the  objection  (if  it  be  a  valid  one)  was  not  pointed  out  by 
the  demurrer,  and  as  the  demurrer  undertakes  to  point  out 
specific  defects,  and  is  not  placed  upon  the  broad  ground 
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that  the  pleading  "does  not  state  facts  sufficient  to  consti-    May  Tcna, 
tute  a  cause  of  action" — ^thereby  leaving  the  party  at  lib-       ^^"' 
erty  to  rely  on  the  omission  of  any  fact  necessary  to  be       Bates 
stated — ^it  ought  not  to  be  considered  in  determining  the    DxbaVev. 
demurrer. 

We  are  of  opinion  that  the  demnner  should  have  been 
overruled  as  to  the  second  breach. 

Per  Guriam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J»  Yaryan^  for  the  state. 

C  H.  Test^  J.  &  Reid  and  J.  F.  Gardner^  for  the  appel- 
lees. 

(I)  See,  also,  9  Johns.  381;  6  Blaokf.  444;  Ford  t.  GodbaU,  S  Strobh.  109. 


■  ^<»  ■ 


Bates  and  Another  v.  Dehaven  and  Another. 

Complaint  in  two  paragraphs,  1.  Upon  a  special  contract;  and  2.  For  woric 
and  labor  and  materials  ftimished.  Motion  to  strike  out  the  second  para- 
graph, and  also  to  compel  the  plaintiff  to  eiect  upon  which  he  wonld  rely, 
overruled.  There  was  nothing  in  the  record  showing  the  two  paragraphs  to 
be  for  one  and  the  same  cause  of  action,    ffdd,  that  there  was  no  eiror. 

Parol  eridence  of  the  circumstances  surrounding  a  contra^  in  writing,  as  well 
a^  of  the  mutual  acts  of  die  parties  in  its  fulfillment,  is  admissible  to  explain 
the  meaning  of  the  parties  in  the  nae  of  language  otherwise  obscure. 

And  where  the  contract  was  abandoned  bj  mutual  consent,  and  each  party  did 
a  portion  of  the  work  concerning  which  the  contract  was  made,  without  re- 
gard to  Its  proTisions,  parol  eyidence  is  admissible  to  show  the  value  of  the 
woik  done  by  the  parties  respecttrely. 

APPEAL  fix>m  the  Fayette  Conrt  of  Common  Pleas.     Tuaday, 
HannA)  J^ — The  appellees  sued  the  appellants.     The 
complaint  contained  two  paragraphs — 1.  On  a  special  con- 
tract; 2.  For  work  and  labor  and  materials  furnished. 

The  defendants,  in  the  Comrt  below,  filed  what  they 
called  a  written  motion  to  strike  out  the  second  paragraph 
of  the  complaint,  and  also  to  compel  the  plaintifis  to  elect 
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May  Tenn,   upon  which  paragraph  they  would  rely.     This  motion  was 
^"^"*      overruled;  which  ruling  is  now  assigned  as  the  first  enx>r. 
Batxs  The  ruling  of  the  Court  was  corject.     There  is  nothing 

DshaVbh.  in  the  record  to  show  that  the  two  paragraphs  are  for  one 
and  the  same  cause  of  action.  Nor  would  we  be  under- 
stood as  intimating  that  there  might  not  be  cases  in  which 
similar  paragraphs  to  these  might  be  based  upon  one  cause 
of  action.     That  question  is  not  before  us.    ' 

The  defendants  answered  in  two  paragraphs — 1.  A  gen- 
eral denial;  2.  By  way  of  set-off,  that  plaintifis  were  in- 
debted to  defendants  for  work,  &c.,  in  quarrying  and  load- 
ing stone;  to  which  was  filed  a  geneml  denial. 

Trial  by  the  Court,  finding  for  the  plaintiffs,  and  judg- 
ment on  the  finding,  over  a  motion  for  a  new  triaL 

The  second  error  assigned  is,  that  improper  evidence  w^as 
admitted. 

The  special  contract  given  in  evidence,  was  an  article  of 
agreement  by  which  the  plaintiffs  agreed  to  "furnish  stone 
for  the  raihroad  bridge  across  Little  Williams  Creekj  at  the 
following  prices:  Per  perch  at  Vance^s  quarry,  60  cents; 
per  perch  from  George  Booe^s  quarry,  70  cents."  The 
agreement  was  dated  June  14th  1854,  and  further  provided 
that  the  stone  was  to  have  been  delivered  "by  the  first  day 
of  December  next,  to  be  paid  for  every  estimate,  with  a  de- 
duction of  ten  per  cent,  until  the  whole  contract  is  com- 
pleted, at  which  [time]  this  ten  per  cent,  kept  back  to  be 
paid  on  the  completion  of  the  contract  [is  to  be  paid].  The 
bridge  at  George  Davis's  is  included  in  this  contract." 

Upon  this,  the  first  paragraph  of  the  complaint  is  found- 
ed. The  second,  is  for  stone  sold  and  delivered,  and  for 
work  and  labor,  &c 

The  evidence  admitted  over  the  objection  of  the  defend- 
ants was,  first,  that  of  George  Booe  and  George  Davis  as 
to  the  value  or  price  of  hauling  stone  from  the  quarry  to 
the  bridge.  Booe  stated  that  stone  was  worth  at  Vance's 
quarry  60  cents  to  70  cents  per  perch,  and  the  hauling  worth 
about  60  cents.  Davis  stated  that  the  hauling  of  stone 
firom  Vance^s  quany  to  the  bridge  at  his  house,  was  worth 
90  cents  per  perch. 
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It  is  insisted  upon  the  one  part,  that  the  written  agree-   May  Tenn, 
ment  imposed  upon  the  plaintifTs  the  duty  of  taking  all       ^^^* 
necessary  steps  to  insure  the  furnishing  the  stone;  such  as       Bates 
quanying,  hauling,  and  delivering  the  same  at  the  places    Bbhayeii. 
where  the  bridges  were  to  be  built.     The  other  party  coh- 
straes  the  contract  to  mean  only  that  they  should  haul  the 
rock,  and  not  that  they  should  quarry  the  same;  and  insist 
that  the  testimony  as  to  the  value  of  hauling  was  tlferefore 
properly  received  for  the  purpose  of  explaining  what  was 
intended  to  be  meant  by  the  word  '^furnished,"  as  used  in 
the  contract.     The  same  arguments  are  used  in  reference 
to  the  evidence  of  £eaird,  which  was  admitted  over  the 
objection  of  defendant,  in  regard  to  the  question  of  loading 
the  stone,  and  is  as  follows:  ^<  I  drew  the  article,  and  after 
it  was  read,  and  before  it  was  signed,  it  was  objected  to  by 
plaintiffi,  that  nothing  was  said  about  loading,  and  defend- 
ants said  that  it  did  not  matter,  as  they  were  to  furnish 
hands  to  help  to  load." 

The  defendants  had  proved  that  they  had  quarried  and 
loaded  the  stone,  which  was  worth  75  cents  a  perch. 

A  late  writer  upon  evidence,  uses  the  following  language 
in  treating  this  question :  '<  The  writing,  it  is  true,  may  be 
read  by  the  light  of  surroxmding  circumstances,  in  order  the 
more  perfectly  to  understand  the  intent  and  meaning  of  the 
|)arties;  but,  as  they  have  constituted  the  writing  to  be  the 
only  outward  and  visible  expression  of  their  meaning,  no 
other  words  are  to  be  added  to  it,  nor  substituted  in  its 
stead.  The  duty  of  the  Court  in  such  cases,  is  to  ascer-- 
tain,  not  what  the  parties  may  have  secretly  intended,  a» 
contradistinguished  from  what  their  words  express,  but 
what  is  the  meaning  of  the  words  they  have  used»"  1 
Greenl.  Ev.  §  277.  See,  also,  §§  280,  282,  288,  295,  The 
last  section  cited  shows  that  the  principle  upon  which  the 
parol  evidence  is  received  is,  "that  the  Court  may  be  placed, 
in  regard  to  the  surrounding  circumstances,  fts  nearly  as 
possible  in  the  situation  of  the  party  whose  written  Ian- 
guage  ia  to  be  interpreted."  See,  also,  2  Pars.  Cont.  74; 
5  Blackf.  89;  4  Ind.  R.  417;  la  521 ;  9  mL  27.  The  Ian- 
goage  of  the  agreement  in  the  case  at  bar  is,  that  the  plain- 
Vol.  X^21 
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Mftj  Teim,  tiffs  are  to  furnish  stone  at  Vance* s  quairy  and /row  Chorgt 
^°^*  Boob's  quarry  at  certain  prices.  The  evidence  shows,  so 
Crabb  far  as  it  discloses  anything  upon  the  point,  that  the  defend- 
Atwood  &  &nts  caused  the  stone  to  be  quarried  and  loaded;  that  it 
^'  was  procurred  at  Vance^s  quarry;  that  the  plaintifb  hauled 
it  to  the  place  where  it  was  to  be  used ;  and  the  value  of 
such  hauling.  It  will  be  seen  that  a  Uteral  construction  of 
the  lai%uage  used  in  the  instrument,  would  bind  the  plain- 
tiffs, as  to  the  stone  to  be  procurred  at  Vance*Sj  to  fumish 
the  same  at  the  quarry,  and  not  at  the  places  where  the 
bridges  were  to  be  built.  From  the  evidence,  it  is  mani- 
fest that  the  parties  either  totally  disregarded  the  written 
contract  as  thus  construed,  or  intended  and  understood  it 
to  mean  something  different  from  what  this  literal  constrac- 
tion  would  imply.  If  the  written  agreement  was  abandoned 
by  mutual  consent,  and  each  party  proceeded  to  do  a  p(n> 
tion  of  the  work,  even  if  it  was  that  part  which  would  by 
the  terms  of  the  agreement  have  devolved  upon  the  other 
party,  the  evidence  was  properly  admitted  to  show  the 
value  of  the  work  done  by  the  plaintifEs.  So  evidence  of 
Hie  mutual  acts  of  the  parties,  in  reference  to  the  fulfill- 
ment of  the  contract  after  it  was  entered  into,  was  propedy 
admitted  to  show  what  their  intention  and  understand- 
ing was  in  the  use  of  language  otherwise  somewhat  ob- 
scure. 

Per  Curiam. — The  judgment  is  affirmed,  with  10  per  cent, 
damages  and  costs. 

J.  A.  Fay  and  N.  Trusler^  for  the  appellants. 

j5.  F.  Claypool^  for  the  appellees. 


•  ♦»» . 


Crabb,  Administrator,  v.  Atwood  &  Co. 

In  ft  Boit  ftgainst  ftn  administrator  upon  a  promissoiy  note  giTen  bj  Ins  dece- 
dent, the  Coort  has  not  jurisdiction  of  the  person  of  tiie  defendanti  nnless 
he  has  had  actaal  or  oonstmctiye  notice  of  the  pendencj  of  the  proceedings 
against  him. 
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If  the  elerk  fiifl  tp  presenl  s^pich  clajm  to  tbe  adnijiiktrator,  aeoonHiig  to  \  65,  Mfty  T«m, 
a  IL  S.  p.  261,  and  it  be  not  spread  upon  the  appearance-docket,  accoxding        1858. 
to  4  66  td.y  there  is  no  notice. 


The  note  filed  in  this  case  did  not  contain  &e  names  of  Atwood  fr  Co,,  the  pay-        ^^^^ 
ees;  bat,  hdd,  that  it  is  a  sufficient  statement  of  the  diim  «nte  the  itetafte.    Avwc^n  & 

Co. 

APPEAL  firom  Bartholomew  Court  of  Commoa  Pleas*  TiMMby, 

Hanna,  X^^In  JiUffj  IBSl,  the  appeUeea  filed  in  the  office 
of  the  clerk  of  the  Court  of  Commoa  Plea9|  a  note,  of 
which  the  following  is  a  copy: 
^  $653.68  FhUadelphiay  Jme  20, 1850, 

^  Six  months  after  date  the  subscriber,  of  Columbui^  of 
the  coonty  of  Bariholomewy  state  of  hidianoy  proxoises  to 
pay  to  the  order  of  Mwood  Sf  Co*  ^  hundred  and  fifty** 
three  dollani,  68  cents,  value  received,  without  defalcation, 
and  without  idief  firom  any  viduation  or  appraiaement 
i&ws.  [Signed,]  &  Orabb. 

<<  Cr*  on  book,  JtMe  24,  by  cash,      .    .    r    -    -    $100 

"      "   by  5  per  cent    -    -    -    -        5 


105.« 

At  the  April  term  (1853)  of  that  Courts  an  entry  was 
made  on  the  appearance-docket  of  the  Comrt  in  the  follow? 
ingfcnrm: 

^  Crabby  Strawder^  dec'd.  John  Crabby  adm'r.  Note, 
«653.6a" 

The  entry  was  not  afterwards  made  or  continued  upon 
any  of  the  dockets  of  said  Court  until  the  Ja/nHOiry  term, 
1854,  when  the  following  entry  again  appeared  upon  the 
docket,  but  which  particuleur  docket  is  not  stated,  to-wit: 

^^  Atwood  Sf  Co.  V.  John  Crabby  administrator  of  StraM^ 
der  Orabb,  dec'd.*' 

Then  follows  an  entry  to  the  effect  that  the  said  John 
felling  to  appear  and  make  defense,  Herod  and  8kMsifer<^ 
his  attorneys,  are  called  by  courtesy,  &c.,  and  failing  to  ap- 
pear, judgment  [wa»  rendered]  for  pkuntifil 

Had  the  Court  jurisdiction  of  the  person  of  the  defend- 
ant? 

To  give  the  Court  jurisdiction,  the  administrator  must 
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May  Twin,   have  had  actual  or  constractive  notice  of  the  pendency  of 

^^Q^Q'      the  proceeding  against  him.    2  Ind.  R.  174. 

Crabb  The  record  does  not  show  actual,  nor  constructive  no- 

Atwood  &  tice,  unless  the  facts  above  set  forth  amount  to  such  notice, 

^*         under  our  statutes.     The  provisions  of  the  statute  bearing 

upon  this  question  are  contained  in  §§  62,  65,  66,  2  R  S. 

p.  260.     In  1853,  an  attempt  was  made  to  amend  these 

sections,  but  such  amendment  is  imconstitutionaL    6  Ind. 

R.  32.-5  id.  327. 

By  §  62,  a  succinct  statement  of  the  nature  and  amount 
of  every  claim  of  the  character  of  this  must  be  filed,  &c 
By  §  65  it  is  made  the  duty  of  the  clerk  to  make  out  a  list 
of  all  claims  filed  against  any  estate,  and  at  the  next  term 
of  such  Court  thereafter,  present  the  same  to  the  executor, 
&;c,  when  further  procee^ngs  shall  be  continued  to  the 
ensuing  term  of  the  Court,  &c.  By  §  66  it  is  provided  that 
such  list  shall  be  spread  upon  the  appearance-docket  of  the 
Court,  and  shall  stand  for  trial  at  the  second  term  after  they 
are  filed,  whether  such  executor,  &c.,  appear  or  not. 

This  is  a  mode  of  proceeding  peculiar  to  our  statute,  and 
not  known  to  our  former  practice,  which  required  regular 
action,  service  of  process,  &c.    6  Blackf.  74. 

The  statute  should  be  pursued  with  a  reasonable  degree 
of  certainty. 

In  the  case  at  bar,  there  is  nothing  appearing  of  record 
showing  that  the  derk  performed  his  duty  under  §  65;  the 
claim  was  not,  under  §  66,  spread  upon  the  appearance- 
docket  at  the  term  preceding;  and  indeed  the  manner  in 
which  it  appeared  upon  the  docket,  at  several  terms  before, 
was  not  a  sufficient  notice.  The  form  of  docketing  did 
not  apprise  the  administrator  in  whose  favor  the  claim  was 
preferred. 

The  second  point  made  is,  that  the  note  filed  is  not  a 
^  succinct  statement,"  such  as  is  required  by  §  62,  because 
it  does  not  contain  the  names  of  the  payees. 

We  think  for  the  purposes  intended  by  this  statute  the 
note  was  a  sufficient  statement. 
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Per  Curiam^ — The  judgment  is  reversed,  with  costs.  May  Term, 
Canse  remanded,  &c-  loSo. 

Wl  Herod  and  S,  Stansifer^  for  the  appellant  P^ibbus 

Y. 

Ebht. 


10 
126   844 


to  S^ 

144    683 


Pribble  v.  Kent  and  Another. 

Suit  to  recoYer  the  Yalae  of  a  quantity  of  com  stored  with  warehoiuemen. 
The  receipt  giYon  for  the  com  was  as  follows:  ** Portland,  February  16, 
1856.  fieceiYed  in  store  firom  Barnard  Pribble  by  same  for  same,  not  trana- 
ferable  without  notice,  and  not  accountable  for  loss  by  fire,  182  bushels  43 
lbs.  com,  in  store  till  1st  Maif,  at  2  cents.  Kent  ff  Hitchena"  Held,  that 
the  receipt  shows  a  contract  by  which  the  specific  article  deposited  was  to  be 
raddiYered. 

In  this  species  of  bailment,  the  property  remains  in  the  bailor,  and  the  bailee 
holds  alien  upon  it  for  the  storage. 

On  the  first  of  May,  in  this  case,  the  bailor  had  a  right  to  demand  and  rccoYer 
the  com,  on  paying  the  charges  for  storage. 

The  bailor  failing  to  make  such  demand,  the  bailee  may,  at  the  end  of  one 
year,  under  our  statute,  sell  the  deposit,  after  notice,  at  public  auction. 

But  here,  the  bailor's  complaint  shows  that  he  demanded  the  com  and  tender- 
ed the  amount  due  for  storage,  on  the  18th  of  September  following — ^the  bai- 
lees not  haYing  yet  disposed  9f  it  by  any  legal  mode.  Hdd,  that  the  bailees 
should  haYO  redellYered  the  deposit,  and  haYing  fidled  to  do  so,  an  action 
against  them  for  its  Yalue  was  well  brought. 

The  suit  was  in  the  nature  of  an  action  of  troYcr;  the  demand  and  refusal  / 
would  be  CYidence  of  couYersion;  and  the  Yalue  of  the  property  at  that  time/ 
would,  it  teems,  be  the  measure  of  damages. 

As  a  general  rule,  a  receipt  is  not  a  contract,  and  parol  CYidence  may  be  ad- 
mitted touching  its  subject-matter,  while  a  written  contract,  as  a  general 
rule,  precludes  such  CYidence;  but  a  receipt  may  be  so  drawn  as  to  consti- 
tute a  contract,  and  a  contract  may  be  interpreted  or  construed  by  Yiewing 
it  in  the  light  of  established  custom. 

APPEAL  firom  the  Warren  CJourt  of  Common  Pleas.     Tueeday, 
Perkins,  J.— Suit  to  recover  the  value  of  a  quantity  of 
corn. 

The  first  paragraph  of  the  complaint  reads  thus: 
^^  Barnard  Pribble  complains  of  WiUiam  Kent  and  Elu 
sha  Bitchens^  and  says  that  the  said  defendants,  on  the  16th 
day  of  February^  A.  D.  1856,  by  their  certain  receipt  in 
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ifty  TBrm,  writing^  copy  of  which  ia  filed  herewith,  acknowledged, 
f^^'  under  the  name  of  Kent  8f  HUchens,  that  they  had  received 
Pbxbsls  {torn  the  plaintiff,  in  store  until  the  first  day  of  Map^  at  2 
cents  storage,  132  bushels  and  43  pounds  of  com,  not  trans- 
ferable without  notice,  and  not  accountable  for  loss  by  fire. 
And  the  plaintiff  avers  that  said  corn  was  not  destroyed 
by  fire  and  was  not  transferred.  And  the  plaintiff  farther 
avers  that  said  defendants  were  warehousenaen,  purchasing 
com  and  other  produce;  and  that  it  was  and  is  according 
to  the  custom  of  warehousemen  to  receive  com  in  store 
and  pay  the  market  price  therefor  at  any  time  when  the 
holder  of  receipts  for  it  may  be  willing  to  sell,  or  deliver  it 
on  demand,  or  pay  the  then  price  of  com.  And  the  plain- 
tiff avers,  that  on  the  18th  day  of  September^  1866,  he 
offered  to  sell  said  com  to  the  defendants  at  the  then  mar^ 
ket  price,  which  was  40  cents  a  bushel,  but  they  refused  to 
purchase  it;  that  thereupon  h^  then  and  there,  at  the  ware^ 
house  of  said  defendants,  on  said  18th  of  September^  ten- 
dered to  them  the  amount  of  storage  then  due,  to-wit,  9 
dollars  and  25  cents,  (and  brings  the  same  into  Court,  &c^) 
and  demanded  the  com  of  said  defendants,  and  that  they 
then  and  there  refused,  and  still  refuse,  to  deliver  the  same 
to  the  plaintiff,^' &c 

Copy  of  receipt. 

"  Portland,  February  16, 1856.  Received  in  stor^  fipom 
Barnard  Pribble  by  same  for  same,  not  transferable  with- 
out notice,  and  not  accountable  for  loss  by  fire,  132  bush., 
43  lbs.  com,  in  store  till  1st  May,  at  2  cents. 

«  Kent  4-  JEStchens.'' 

There  were  two  other  similar  paragraphs  in  the  com- 
plaint, upon  two  other  receipts  for  grain. 

Demurrers  were  sustained  to  all  of  these  paragraphs,  be- 
cause they  did  not  state  facts  constituting  a  cause  of  ac- 
tion. 

Counsel  for  the  appellee  vindicate  the  ruling  of  the  Cooit 
upon  the  demurrers  by  reasoning  thus: 

They  say  the  appellant  might  have  demanded  the  com 
on  the  Ist  of  Map,  or  in  a  reasonable  time  thereafter,  but 
could  not  subsequently.   That  on  his  fietilure  to  so  demand  it, 
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the  appellees  had  the  right  to  appropriate  the  com  to  their  ^^7  '^vm, 
own  use,  and  pay  the  appellant  therefor,  when  hfe  might       ^^^' 
demand  it,  the  current  price  of  the  com  at  the  time  they     Pbibblb 
so  appropriated  it. .  Kxrt. 

We  must  first  inqnire  into  and  ascertain  the  character  I 
of  the  contract  between  the  parties.  It  was  clearly  one  of  I 
bailment,  not  of  sale.  AsKby  v.  West^  3  Ind.  R.  170. — 
Emmg  V.  French^  1  Blackf.  353.  This  is  admitted.  But 
there  are  different  kinds  of  baihnent.  There  is  one  in  which 
the  specific  article  deposited  is  to  be  returned;  and  another 
in  which  its  value  is  to  be  returned  in  an  article  manufac- 
tured firom  that  deposited.    MdUory  v.  Willis j  4  Comst.  76. 

We  think  the  bailment  in  this  case  was  of  the  kind  first 
mentioned — that  by  the  contract,  the  identical  com  depos- 
ited was  to  be  returned.  This  we  take  to  be  the  fair  im- 
port of  the  receipt*  Wadsworth  v.  Allcott^  2  Seld.  64.  See, 
also,  4  Hill,  104  to  107.  The  property  in  the  com,  then, 
remained,  in  this  case  beyond  doubt,  in  the  bailor,  Fribble^ 
and  was  in  him  on  the  first  day  of  May,  1856.  The  par- 
ties, on  that  day,  then,  stood  in  this  relation  to  each  other. 
Kent  and  HUehem  held  the  com  as  bailees  of  Pribbley  with 
a  lien  upon  it  against  him  as  the  owner,  for  the  amount 
due  for  storage.  Fribble  had  a  right,  at  that  time,  to  de* 
mand  and  recover  the  com  on  paying  charges  for  storage. 
He  failed  to  do  either.  What,  then,  became  the  right  of 
Kent  and  HUckens'i  Not,  certainly,  without  notice  to  Frilh 
bUj  to  throw  the  corn  into  the  street,  or  convert  it  to  their 
own  use.  Kitchell  v.  Vanadar,  1  Blackf.  356. — Coffin  v. 
Anderson^  4  id.  395. — higersoU  etoLw.  Emmerson,  1  Ind. 
B,  76.— TTo^^  V.  Esteb,  7  id.  448.  Probably,  at  common 
law,  they  might  have  sold,  after  reasonable  notice  to  Frib^ 
hie,  without  judicial  process,  or  with  such  process,  to  sat* 
isfy  their  lien  for  storage.  Evans  v.  Darlingtonj  5  Black£. 
321.  Our  statute  provides  that,  in  such  cases,  a  sale  may 
take  place  after  notice,  at  public  auction,  at  the  end  of  one 
year  from  the  date  of  storage.  2  R.  S.  pp.  240,  241,  §§  4,. 
8.  Here,  the  bailees,  not  having  disposed  of  the  deposit 
by  any  legal  mode,  it  was  their  duty  to  have  redelivered  it, 
in  compliance  with  the  demand  made  by  the  bailor,  accom- 
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Mftj  Tenn.  panied,  as  it  was,  by  a  tender  of  the  full  amount  due  for 
•*-^^^'      storage.   Having  failed  to  do  so,  this  action  well  lies  against 
Pkzbblb     them. 
kJm.  The  Court  erred  in  overruling  the  demnirer. 

Counsel  have  discussed  the  question  of  damages,  should 
the  plaintiff  recover.  The  suit  is  in  the  nature  of  an  ac- 
tion of  trover.  The  demand  and  refusal  would  be  evi* 
dence  of  conversion,  and  the  value  of  the  property  at  that 
time,  would  seem  to  be  the  natural  measure  of  damages. 
Stevens  v.  Lowj  2  Hill,  132.  Perhaps  circumstances  might 
justify  the  infliction  of  more. 

So  far,  we  have  looked  at  the  case  without  Tetereooe  to 
any  custom  or  usage,  in  this  department  of  business,  which 
might  bear  upon  it. 

We  are  not  prepared  to  say  that  the  rights  of  the  parties 
might  not  be  affected  by  a  custom  so  long  continued,  known, 
and  universal,  as  to  be  legal.  The  general  principle  is  that 
a  receipt,  not  being  a  contract,  does  not  preclude  parol  evi* 
dence  touching  the  subject-matter  of  it;  while,  on  the  other 
hand,  a  written  contract,  as  a  general  rule,  does  preclude 
such  evidence.  But  a  receipt  may  be  so  drawn  as  to  con- 
stitute a  contract;  and  a  contract  may  be  interpreted  and 
construed — a  meaning  assigned  to  leading  and  con1ax>lling 
words  in  it— -by  viewing  it  in  the  light  of  established  cus* 
tom.  See  a  valuable  review  of  the  cases  on  this  point 
in  Rawle's  ed.  of  Smith  on  Cont.,  top  p.  95;  also,  Ed- 
wards on  Bailment,  tit,  Warehousemen;  Dawson  v.  KUUe^ 
1  Hill,  407;  1  Ohio  St  R.  248;  Mason  v.  Beardj  2  Ind.  IL 
505;  B4JPP  V.  Gra^sony  2  Blackf.  130,  Ck)x  v.  &  Riley,  4 
Ind.  R.  368;  Harper  v.  Ptmnd^  10  Ind.  R.  32;  and  the  cases 
cited  above  firom  S^  Comstock  and  Selden. 

Without  the  evidence,  it  will  be  impossible  to  make  any 
application  of  the  rule  to  this  case. 

Per  Ciinam.-^  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  trial. 

R.  A.  Chandler  J  for  the  appellant. 

JS.  jP.  Oregory  and  J^  Harper^  for  the  appellees. 
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May  Tenn, 
Miles  t;.  Elkin  and  Another.  1858. 


V. 

Court  will  not  hold  that  damages  for  refusing  to  comply  with  an  arUtra-  Elkik. 
tion-bond,  touching  difforenoes  growing  out  of  a  contract,  can  be  made  mat- 
ter of  recoupment,  where  the  complaint  does  not  indicate  that  the  cause  of 
action  had  any  connection  with  such  contract,  and  the  evidence  is  not  upon 
tiie  record, — ^if,  indeed,  it  would  in  any  case;  and  certainly  such  damages 
oonld  not  be  made  matter  of  set-off. 

Nothing  can  he  recorered  for  use  and  occupation  or  for  rent,  where  the  premi- 
ses were  occupied  under  a  contract  of  purchase,  and  that  contract  had  been 
rescinded,  and  the  property  receiyed  back  by  the  yendor. 

This  Court  cannot  say  that  the  rejection  of  evidence  was  error,  where  there  is 
nothing  in  the  record  showing  its  relevancy  to  the  case  made. 

APPEAL  from  the  Clap  Circuit  Ck>mt.  Tueaday, 

Pebkins,  J« — This  was  a  complaint,  substantially  like     "*  ^' 
the  common  counts,  for  goods,  &c,  sold,  money  paid,  had 
and  received,  &C.,  in  a  declaration  under  the  common-law 
practice*    It  was  accompanied  by  a  bill,  of  particulars. 

The  defendant  answered  by  general  denial,  and  in  a  par- 
agraph by  way  of  counter<daim,  asserting  that  on  the  15th 
of  OdobeTj  1855,  the  plaintiffs,  Elkin  and  Houston^  made 
a  written  contract  with  the  defendant,  MUes^ior  the  pur- 
chase from  him  of  certain  real  estate,  called  the  Clay  MillSj 
together  with  the  books  of  account,  stock  of  materials  on 
hand,  Scc^  and,  in  payment  for  the  same,  to  pay  a  schedule 
of  debts  due  from  the  defendant  to  certain  persons,  before 
the  first  day  of  Aprils  1856,  and  also  to  deliver,  to  the  de- 
fendant, at  Newbergj  by  the  first  of  November^  1855,  200 
barrels  of  flour,  valued  at  1,250  dollars.  He  avers  that 
they  took  possession  under  the  contract,  collected  the  debts 
dne  upon  the  books,  converted  to  their  own  use  the  stock 
on  hand,  but  failed  to  pay  or  assume  the  debts  owed,  as 
by  agreement  they  were  to  do,  and  to  deliver  to  the  defend- 
ant the  200  barrels  of  flour;  that  he  was  compelled  to  take 
back  the  mills,  and  sustained  5,000  debars  of  loss. 

He  also  claims  a  set-off*  for  rents,  goods  sold,  &c. 

In  another  paragraph  he  alleges  that  the  parties  mutu- 
ally agreed  to  arbitrate  the  matter,  and  entered  into  bonds, 
but  l^at  the  plaintiffs  failed  and  refused  to  comply  with 
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Mxy  Terai,   the  agreement  to  arbitrate,  for  which  he  claims  damages 

.^^ on  account  of  his  trouble  of  preparation  therefor,  &c. 

MiLBs  He  also  filed  certain  interrogatories  to  be  answered  by 

EhKis.      the  plaintiffs.    The  various  written  instmmentB  referred  to 
were  filed. 

The  plaintiffs  replied  by  general  denial,  and  in  further 
paragraphs  setting  up  that  the  defendant,  MUeSj  represented 
the  debts  to  be  paid  by  the  plaintiiis,  at  a  much  less  sum 
than  they  actually  amounted  to,  and  that  he  had  actually 
combined  with  certain  of  the  creditors  to  get  the  debts 
nominally  increased,  for  a  fraudulent  purpose,  beyond  thar 
real  amount;  that  he  had  no  title  to  the  mill  property;  that 
they  had  applied  collections  on  the  accounts,  and  proceeds 
of  sale  of  personal  property,  to  the  payment  of  defendant's 
debts,  &c*;  that  the  rents  claimed  by  defendant  'were  for< 
the  use  of  the  property  while  they  held  it  as  pvucfaasen. 
They  answered  the  defendant's  interrogatories,  and  pro- 
pounded  certain  others  to  be  answered  by  him,  which  he 
answered. 

The  cause  was  tried  by  a  jury,  who  returned  a  verdict 
for  the  plaintiffs  of  a  fraction  over  900  dollars,  and  the 
Court,  over  a  motion  for  a  new  trial,  rendered  judgment 
on  the  verdict. 

The  evidence  is  not  upon  the  record. 

It  appears  by  bills  of  exception — 

1.  That  the  Court  sustained  a  demurrer  to  the  paragraph 
of  the  answer  claiming  damages  for  the  refusal  to  arbitrate 
pursuant  to  bonds  given. 

3.  That  the  Court  refused  to  strike  from  the  bill  of  par- 
ticulars the  claim  for  rent  while  the  mills  were  occupied 
under  the  contract  of  purchase,  but  nevertheless  refused  to 
permit  proof  of  the  value  of  the  use  and  occupation  of  said 
mills. 

3.  That  the  Court  refused  to  permit  a  certain  quitclaim 
deed,  named  and  copied  in  the  bill  of  exceptions,  to  be  read 
to  the  jury  as  evidence. 

Upon  the  correctness  of  these  rulings,  the  case  turns  in 
this  Court. 

There  is  nothing  in  the  plaintiffs'  complaint,  indicating 
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tiiat  their  cause  of  action  had  any  conkiection  whatever  May  Tefm, 
with  the  contract  for  the  purchase  of  the  mills,  stock  of      ^^^' 
materials,  &c*;  and  as  the  evidence  is  not  npon  the  record,       Csabb 
nothing  app^urs  from  which  this  Court  can  infer  Bach  con-    Atwocd. 
nection. 

This  &ct,  of  itself,  renders  it  Itnpoesible  for  ns  to  decide 
that  damages  for  refusing  to  comply  with  an  arbitmtion- 
bond,  touching  the  difference  growing  out  of  that  contract, 
would  in  this  case,  if  indeed  they  could  in  any  other,  be 
made  matter  of  recoupment;  and,  certainly,  they  could  not 
be  matter  of  set-ofi.  They  were  not  liquidated,  and  must 
be  entirely  uncertain.  But  another  answer  is,  that  the  pro- 
per mode  of  recovering  them  must  be  a  suit  upon  the 
bond. 

As  to  the  daim  for  tise  and  occupation  of  the  mills,  &c., 
the  defendant,  in  his  answer,  shows  that  the  occupation  was 
under  a  contract  of  purchase;  that  that  contract  had  been 
rescinded,  and  the  property  received  back  by  him.  Under 
such  a  state  of  fisicts,  nothing  could  be  recovered  as  rent  or 
for  use  and  occupation.    Newby  v.  Vestal^  6  Ind.  R.  412. 

As  to  the  rejection  of  the  deed  as  evidence,  there  is  no- 
thing showing  its  relevancy  to  the  case  made.  Hence,  we 
cannot  say  it  was  error  to  reject  it. 

Per  Ouriam^ — The  judgment  is  affirmed  with  1  per  cent, 
damages  and  costs. 

Hanna,  J.,  was  absent. 

D.  K  Williamson^  X  2>.  Hototandy  and  J.  A,  Matson^  for 
the  appellant. 

W.  3L  FrmMifij  for  the  appellees. 


I  ><■  ■ 


Cbabb,  Adminbtrator,  v.  Atwood  and  Others. 

Peti^a  for  the  remoTtl  of  an  administrator,  filed  in  Tacation.  Upon  the  filing, 

die  derk  gave  notice  of  the  pendency  of  the  suit  hj  publication. 
EIdd,  I.  That  an  order  of  Court  for  sudi  publication  was  unnecessaiy. 
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Mftj  Term,    8.  Thai  the  record  beiiig  eOent  apon  the  sabject,  it  inaj  be  preevraed  thek  the 

1858.  notice  was  issued  upon  a  proper  affldayit. 

— ~ 3.  No  citation  was  necessary. 

OnA.BB 

^  Though  the  notice  was  for  the  January  term,  tiie  hearing  might  be  had  under 

Atwood.         snch  notioe  at  the  April  term,  if  tlie  cause  was  regularly  oontinaed. 


Tuetday, 
Jun€  1. 


APPEAL  from  the  Bartholomew  Court  of  Common 
Pleas. 

Davison,  J. — The  appellees,  who  were  the  plaintifis,  on 
the  24th  of  November^  1855,  filed  in  the  office  of  the  deik 
of  said  Court  a  petition  wherein  they  allege  that  Mmik 
Crabb  is  the  administrator  of  Sirawder  Crabby  deceased; 
that  the  intestate,  in  his  lifetime,  was  indebted  to  the  plain- 
tiffs, which  debt  is  due  and  unpaid,  and  that  said  adminis- 
trator has  never  made  and  returned  an  inventory  and  sale- 
bill  of  the  intestate's  estate,  though  more  than  one  year  has 
elapsed  since  the  date  of  his  appointment.  The  plaintifis, 
therefore,  demand  his  removal  from  the  administration  of 
the  estate,  and  the  appointment  of  another  administzator. 

The  record  shows  that  upon  the  filing  of  the  petition,  the 
clerk  issued  a  notice  for  publication,  whereby  the  defendant 
was  notified  of  the  pendency  of  the  suit,  and  that  an  appli- 
cation, founded  on  the  petition,  would  be  made  for  his  re- 
moval as  such  administrator,  on  the  first  day  of  the  then 
next  January  term  of  said  Court.    It  is  not  shown  that 
any  action  was  had  in  the  case  at  that  term;  but  at  the 
April  term,  1856,  the  plaintifis  proved  publication,  &c 
Whereupon  the  defendant  moved  to  dismiss  the  suit,  for 
want  of  sufficient  notice,  and  his  motion  being  overruled, 
he  excepted.    He  then  demurred  to  the  petition;  but  his 
demurrer  was  also  overruled;  and  thereupon  he  filed  bis 
answer  to  which  there  was  a  demurrer  sustained.   On  final 
hearing,  the  Court  ordered  that  the  defendant  be  removed 
from  his  trust  as  administrator,  &c 

As  the  refusal  to  dismiss  the  suit  is  the  only  ruling  to 
which  the  defendant  excepted,  that  alone  will  be  noticed. 
The  grounds  relied  on  in  support  of  the  exception,  are 
tliese :  1.  No  citation  was  issued.  2.  Publication  was  not 
ordered  by  the  Court.    3.  Notice  having  been  given  for 
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Blahkbx- 

SHIP 

V. 

BOOBRB. 


the  January  term,  the  cause,  under  such  notice,  could  not  l^J  l^ttv 
be  properly  heard  at  the  April  term.  Neither  is  well  taken.      ^^^* 

The  statute  says  that  where  it  is  shown  by  affidavit  that 
a  cause  of  action  exists  against  any  defendant,  &c.,  and 
that  he  is  a  non-resident  of  the  state,  or  being  a  resident 
has  departed  therefrom  with  intent  to  defraud  his  creditors, 
or  to  avoid  process,  or  keeps  himself  concealed  therein  with 
a  like  intent,  the  clerk,  by  order  of  the  Court,  if  in  session, 
or  in  vacation  without  such  order,  shall  cause  notice  of  the 
pendency  of  the  action  to  be  published,  &c.    2  B.  S.  p.  85, 

Here,  the  petition  was  filed  in  vacation,  and  upon  the 
filing  thereof,  the  clerk  issued  the  notice  by  publication; 
hence,  an  order  of  the  Court  directing  such  publication  was 
unnecessary;  and  the  record  being  silent  on  the  subject, 
we  vnll  presume  that  the  notice  was  issued  upon  the  pro- 
per affidavit.  And  the  mere  fact  that  the  state  of  the  case 
required  notice  by  publication,  at  once  shows  that  a  cita- 
tion was  not  requisite,  because  it  would  have  been  un- 
availing. 

It  is  true,  the  notice  was  for  the  Jamwvry  term;  but  the 
cause  was  pending  in  the  Court,  and  there  being  no  evi- 
dence that  it  was  otherwise  disposed  of  at  that  term,  we 
must  intend  that  it  was  regularly  continued,  and,  therefore, 
regularly  in  Court  at  the  April  term. 

Per  Ouriam. — The  judgment  is  affirmed  with  costs. 

W.  Herod  and  8.  SUtnsifer^  for  the  appellant 

(7.  E.  Walker^  for  the  appellees. 


■» » 


Blankenship  t7.  ROOEBS. 


In  A  suit  upon,  ft  protested  order,  the  platntiff  is  not  bound  to  allege  and  prote 
notice  of  non-pajment,  if  he  allege  and  prove  that,  at  the  date  of  the  order, 
the  drawee  had  no  effects  of  the  drawer  in  his  hands,  save  the  amount  paid 
and  credited  on  the  order,  on  presentment. 
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May  TwDH,    In  eacb  a  suit  bj  A.  agaUnt  B;  tlie  detedant  cannot  plaad  a  note  wwtad 


1858. 


BUOOLUI- 

V. 

Roosns. 


Tuetday, 
June  1. 


bj  A  and  C,  jointly,  aa  a  set-off. 
Touching  the  mntaality  of  the  debt  sned  on,  and  that  pleaded  as  a  set-off,  the 
code  does  not  change  the  law. 

APPEAL  from  the  Morgan  Coxat  of  Common  Pleas. 

Davison,  J. — Rogers  was  the  plaintiff  below,  and  Blank' 
enship  the  defendant  The  complaint  alleges  that  the 
defendant,  on  the  17th  of  September^  1852,  was  indebted 
to  the  plaintiff  on  settlement  for  work  and  labor  96  doUais, 
for  which  at  that  date,  he,  defendant,  made  his  instnuneBt 
in  writing,  commonly  called  an  order,  and  thereby  requested 
one  Jefferson  Wampler  to  pay  the  above  amount  to  the 
plaintiff;  that  afterwards,  the  order  was  presented  to 
Wampler  J  the  drawee,  who  paid  thereon  37  dollars  and  71 
cents,  and  as  to  the  residue,  protested  it  for  want  of  effbeta 
in  his  hands  belonging  to  the  drawer,  whereof  the  defend- 
ant had  notice,  &c  It  is  averred  that,  after  deducting  the 
amount  paid  by  the  drawee,  there  remained  due  on  the 
order  65  dollars. 

The  instrument  sued  on  is  as  follows: 

'<  Oosportj  September i  17th,  1852.  Mr.  Jefferson  Wampler: 
Please  pay  John  Rogers  96  dollars,  and  chai^  the  same  to 
my  account,  and  oblige  yours,  &c;  it  being  his  part  for 
doing  your  work.    [Signed,]      Perry  M.  Blankenshy^J^ 

The  following  are  the  indorsements  on  the  order:  ^  Oc- 
tober 29.  Received  on  the  within,  35  dollars.  October  5. 
Received  2  dollars  and  71  cents.  October  5, 1853^  I  pro- 
test the  remainder  of  the  within  order.  [Signed^]  Jeffef' 
son  WamplerJ^ 

The  answer  contains  four  paragraphs.  The  first  denies 
that  defendant  was  indebted  to  plaintiff  on  settlement,  for 
work  and  labor,  or  otherwise;  says  that  defendant  and 
plaintiff,  jointly,  built  a  house  for  Wampler,  the  drawee, 
and  that  defendant  gave  the  order,  not  because  he  was  in- 
debted to  the  plaintiff,  but  to  inform  the  drawee  of  an  un- 
derstanding then  existing  between  defendant  and  plaintiff, 
viz.,  that  plaintiff  was  entitled  to  receive  of  Jefferson  Wamp* 
ler  96  dollars — ^that  sum  being  a  balance  due  firom  him  to 
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them.     The  second  avers  that  defendant  knows  nothing  of  ^^7  T^^aa, 
the  presentation  of  the  order  to  the  drawee,  or  of  its  pro*       ^Q*^^' 
test  by  him,  save  what  he  learns  from  the  complaint,  and    BLAmcsH- 
therefore  he  deniands  proof,  &c   The  third  paragraph  avers  y. 

that  WampleTj  the  drawee,  was  indebted  to  defendant  and  ^^^x**"- 
plaintiff,  jointly,  for  building  the  house,  in  the  amount  sta* 
ted  in  the  order  whereof  the  plaintiff  had  notice,  &&  And 
the  fourth,  by  way  of  set-off,  alleges  that  plaintiff  is  in- 
debted to  defendant  49  dollars,  by  two  promissoiy  notes, 
executed  by  plaintiff  and  one  Hallick^  dated  September  24, 
1849,  payable  to  Hezekiah  Wamplery  at  one  and  two  years, 
and  by  him,  on  the  18th  of  January^  1854,  assigned  to  the 
defendant. 

The  plaintiff  demurred  to  the  first,  third  and  fourth  par- 
agraphs; but  his  demurrers  were  oveiruled* 

The  Court  tried  the  cause  and  found  for  the  defendant 
58  doUars;  and  having  refused  a  new  trial,  rendered  judg- 
ment, &c 

To  sustain  his  action,  the  plaintiff,  upon  the  trial,  gave 
in  evidence  the  ord»  with  its  indorsements,  as  set  forth  in 
the  complaint,  and  then  produced  Jefferson  Wampler^  the 
drawee,  who  testified  that  when  the  order  was  dravTU  he 
was  indebted  to  the  defendant  for  work  by  him  and  others 
done  on  witness's  house,  to  the  amount  which  he  paid 
plaintiff  and  which  is  indorsed  on  the  order,  and  no  more; 
that  witness  contracted  with  defend&nt  to  do  the  carpen- 
ter's work  on  his  house,  and  when  the  contract  was  made 
he  told  defendant  that  he  should  probably  want  the  plain- 
tiff to  work  on  it,  at  least  to  the  amount  of  an  account 
w^hich  witness  held  against  him;  that  he  does  not  recollect 
the  exact  amount  of  the  account,  but  thinks  it  was  not 
over  25  dollars;  that  plaintiff  and  defendant  both  worked 
on  the  house;  that  defendant  seemed  "to  boss  the  work;" 
that  witness  knew  nothing  of  their  being  in  partnership  in 
regard  to  the  work,  but  had  frequently  seen  them  working 
together. 

Hendricks^  another  witness,  testified  that  in  September^ 
1849,  plaintiff  and  one  HaUiek  told  him  that  they  v^ere  in 
partnership  in  the  carpenter  business. 
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The  plamtifT  having  rested,  the  defendant  gave  in  evi* 
dence  the  notes  and  indorsements  described  in  the  fourth 
paragraph*     They  read  thus: 

"  Sept  24, 1849*  One  year  after  date  we  promise  to  pay 
to  the  order  of  Hezekiah  WampUr  twenty-nine  dollars  and 
fifty  cents  for  value  received*     [Signed,] 

^John  Eiders  J 
^  WUliam  HalUdcP 

^^  Jaiiy  18, 1854.  I  assign  the  within  note  to  Perry  M, 
Blankenship.  [Signed,]  Hezekiah  Wampler.^ 

"  Oosporti  Sept  24, 1849*  Two  years  after  date  we  jwo- 
mise  to  pay  to  the  order  of  Hezekiah  Wampler  twenty-nine 
dollars  and  fifty  cents  for  value  received.     [Signed,] 

"J&An  Rogersj 
''WUliam  HamdcP 

'^  I  assign  the  within  note  to  Perry  3L  Blankenship. 

[Signed,]  ''Hezekiah  Wampler.^ 

The  evidence,  it  will  be  seen,  proves  that  the  contract 
for  building  the  house  was  made  by  the  defendant  in  his 
own  name,  but  fails  to  show  any  partnership  between  him 
and  the  plaintiff*  Hence,  it  must  be  inferred  that  the  worii 
which  the  plaintiff  did  on  the  house  was  done  under  the 
employment  of  the  defendant,  and  that  the  order  was  given 
to  the  plaintiff  for  the  amount  of  his  services  as  such  em- 
ployee. It  cannot,  therefore,  be  assumed  that  the  order 
was  drawn  for  the  mere  purpose  of  informing  the  drawee 
of  an  arrangement  between  the  drawer  and  payee,  as  al- 
leged in  the  first  defense.  This  conclusion  seems  to  be 
consistent  with  the  evidence,  and  not  in  conflict  with  the 
language  of  the  instrument  sued  on. 

But  it  is  insisted  that  the  plaintiff,  having  failed  to  allege 
and  prove  notice  of  the  non-payment  of  the  order  within 
a  reasonable  time  after  it  was  presented,  cannot  sustain  his 
action.  There  is  nothing  in  this  objection.  The  complaint 
avers,  and  the  evidence  proves,  that  the  drawer,  at  the  date 
of  the  order,  had  no  effects  in  the  hands  of  the  drawee  save 
the  amount  paid  and  credited  at  the  time  of  its  presen- 
tation; and  such  being  the  case,  the  failure  to  notify  the 
drawer  of  non-payment  did  not  discbarge  him  of  liability- 
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We  are  refened  to  Dumont  v.  Pope^  7  Blackf.  367;  but  that  May  Tenn, 


case,  80  far  as  it  may  have  any  bearing  upon  the  point 
under  consideration,  simply  decides  that  ^  a  statement  in 
the  protest  of  an  inland  bill  for  non-aoceptance  that  the 
reason  given  by  the  drawee  for  non-acceptance  was  that 
he  had  no  effects  of  the  drawer,  is  no  evidence  of  the  want 
of  effects,"  while  in  the  case  before  us  it  was  sufficiently 
proved,  by  competent  evidence,  that  the  drawee,  at  the 
time  the  order  was  drawn  and  presented,  had  no  effects  of 
the  drawer  over  the  amount  credited  upon  the  instrument 
in  suit.     The  case  cited  is  therefore  not  applicable. 

It  remains  to  be  considered  whether  the  defendant  was 
entitled  to  set  off  the  notes  described  in  the  answer.  These 
notes  were  executed  jointly  by  Rogers^  the  plaintiff,  and 
one  HcUlickj  who  assigned  them  to  the  defendant.  It  is 
conceded  that  prior  to  the  revision  of  1852,  they  would  not 
have  been  a  proper  set-off,  because  the  debt  of  which  they 
axe  evidence,  and  that  sued  for,  are  not  mutual  Still,  it 
IB  insisted  that  the  law  of  set-off,  now  in  force  does  not  re- 
quire such  mutuality. 

By  the  present  code,  it  is  provided  that  set-off  shall  be 
allowed  only  in  actions  for  money  demands  upon  contract^ 
and  must  consist  of  matter  arising  out  of  a  debt,  duty  or 
contract,  liquidated  or  not,  held  by  the  defendant  at  the 
time  the  suit  was  commenced,  and  matured  at  or  befove 
the  time  it  is  offered  as  a  set-off"  2  R.  S.  p.  39,  §  67.  This 
provision,  it  is  true,  does  not  require  the  debt  pleaded  ia 
set-oii^  and  that  sued  on,  to  be  mutual  Still,  it  seems  to 
us,  that  the  legislature  did  not  intend  to  allow  such  defense 
where  a  separate  action  could  not  be  maintained  against 
the  plaintiff,  for  the  debt  proposed  to  be  set  offl  In  this 
instance,  the  plaintiff  and  another  are  jointly  bound  for  the 
payment  of  the  notes  set  up  in  the  answer;  hence,  it  is 
evident  that  the  defendant  could  not,  in  an  ordinary  suit 
upon  the  notes,  recover  without  making  both  the  joint  pro- 
misors parties.  It  seems  to  follow  that  the  proposed  set-off 
was  not  allowable.  Indeed,  the  word  "set-off,"  as  used  in 
the  statute,  involves  the  requirement  of  mutuality;  and  it 
may  be  correctly  assumed  that,  in  respect  to  such  require- 
VoL.  X.— 22 
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May  Teim,   ment,  the  law  of  set-'bff  remains  as  it  stood  prior  to  the  re- 
^^^*      vision  of  1862.     The  result  is,  that  the  Ck)urt,  in  its  refusal 
F1TZ0BRAZ.D  to  allow  the  set-off,  committed  no  eiror. 
JerolIicak.       Per  Curiam. — The  judgment  is  affirmed,  with  5  per  cent 
damages  and  costs. 

W.  R.  Harrison^  for  the  appellant. 


*  •#»  • 


Fitzgerald  v.  Jerolaman. 

Tuesday,  APPEAL  from  the  Cass  Court  of  Common  Pleas. 

""^  '  Per  Curiam. — Suit  upon  promissory  notes.   Answer  and 

reply.    Trial  by  jury,  judgment  for  plaintiffi 

We  are  not  able  to  discover  any  error  in  the  case. 

The  Court  was  asked  to  give  a  legal  instruction  in  the 
cause.  The  instruction  was  refused,  and  an  exception  en- 
tered. But  the  reason  of  the  refusal  of  the  instruction  is 
not  given,  nor  does  the  record  exclude  the  piesumption  that 
it  may  have  been  refused  for  a  sufficient  reason.  It  should 
do  so. 

An  instruction  asserting  a  correct  legal  principle  may  be 
rightiy  refused  for  any  one  of  at  least  three  leason^ 

1.  That  it  is  not  pertinent  to  the  particular  case,  as  made 
by  the  evidence. 

2.  That  it  was  not  handed  up  to  the  judge  for  his  exam- 
ination at  a  proper  time. 

3.  That  it  was  clearly  embraced  in  instructions  given. 
It  is  shovim,  in  this  case,  that  the  instruction  in  question 

was  pertinent  to  the  case  made  by  the  evidence. 

It  is  not  shown  that  it  was  handed  up  to  the  judge  a 
sufficient  time  before  the  jmry,  according  to  the  usual  prac- 
tice in  causes,  were  to  be  instructed. 

It  is  not  shown  that  the  instruction  was  not  included  in 
the  instructions  given,  as  the  record  does  not  purport  to 
contain  them  all,  and  there  is  no  allegation  that  it  was  not 
so  included. 
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The  judgment  is  affinned  with  2  per  cent,  damages  and  ^^7  Tenn, 
costs.  1858. 


i.  Ghamberlin^  for  the  appellant.  Howbs 

HjLIXIDAT. 


French  v.  Howard* 

APPEAL  from  the  Ohio  Ciicnit  Conrt.  Tuada^, 

Per  Curiam. — Suit  upon  a  note.  Answer,  setting  up 
particular  facts  tending  to  show  a  failure  of  consideration. 
Reply,  avoiding  some  of  those  facts  by  new  matter,  and 
denying  the  existence  of  others. 

The  Court  gave  the  opening  and  close  upon  the  trial  to 
the  plaintiff.  This  was  right.  The  new  matter  in  avoid- 
ance of  the  answer  gave  the  plaintiff  the  affirmative. 

The  Court  refused  two  instructions.  The  refusal  might 
be  sustained  in  this  Court  on  the  grounds  given  in  FUzger^ 
did  V.  Jerolaman^  at  this  term  (1).  But  the  Court  gave  a 
correct  instruction  in  place  of  those  refused. 

The  record  does  not  purport  to  contain  all  the  evidence. 

The  judgment  is  affirmed,  with  1  per  cent  damages  and 
costs. 

D.  &  Mqfor,  for  the  appellant. 

W.  &  Sblmanj  for  the  appellee. 

(1)  The  cue  next  preoedlBg. 


<  ^•»  • 


Howes  and  Another  r.  HALLiDAVr 


APPEAL  from  the  Tippecanoe  Circuit  Court  Tuadojf, 

Per   Ouriam. — This  was  an  action  by  the  appellants   ""* 
against  the  appellee  on  the  indorsement  of  two  promissory 
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May  Tonn,   notes.     Trial  by  the  Court,  finding  and  judgment  for  de- 
^°^^'      fendant.     Motion  for  new  trial  made  and  overruled,  and 
Drohbbbosb  exceptions  taken;  but  no  written  reasons  for  a  new  trial 
MuBFHT.     were  filed  in  the  Court  below.    There  is,  therefore,  nothing 
before  us  to  be  determined.    Madison^  SfC.^  Railroad  Co.  v. 
Franklin  Townshipj  8  Ind.  R.  528. — Lagro^  S/'c.^  Plankroad 
Co.  v.  Eristony  at  the  present  term  of  this  Court  (1). 
The  judgment  is  affirmed  with  costs. 
H.  W.  Cha^e  and  J.  A,  Wibtachj  for  the  appellants. 
E.  H,  Brackettj  for  the  appellee. 

(1)  Poti,942. 


The  Indianapolis  and  Cincinnati  Railroad  Compant 

V.  Williams. 


Tuemkof, 
June  1. 


APPEAL  firom  the  Shelby  Court  of  Common  Pleas. 

Per  Curiam, — Appeal  dismissed  in  the  Common  Pleas 
for  want  of  a  sufficient  appeal-bond.  The  dismissal  was 
wrong.  The  case  is  decided  by  Carmichael  et  4U.  v.  BoU 
lowat/f  9  Ind.  R.  519 — a  case  exactly  in  point. 

The  judgment  is  reversed  with  costs.  Cause  remand- 
ed for  trial. 

X  &  Scobey  and  W.  Cumbacky  for  the  appellants. 


••»  > 


Dronberger  v.  Murphy. 


Tuesday, 
June  1. 


APPEAL  from  the  Bartholomew  Circuit  Court 
Per  Curiam. — Complaint  on  note.     Answer.    Demurrer 
to  answer  sustained.     Refusal  to  answer  further.     Final 
judgment  for  plaintiff.     No  exception  taken. 


OP  THE  STATE  OF  INDIANA-  ail 

The  judgment  is  affinned  with  costs  (!)•  May  Term, 

Jtt  M.  Ray  and  T.  A.  McFarlandy  for  the  appellant.  -^^Q' 

W.  F.  Pidgeofij  for  the  appellee.  Maktin 

Smxtb. 
(I)  See  J%  Y.  Ti&e  Terre  Haute  Drmbbridge  Co,,  9  Ind.  R  417,  421f 


10  Mil 


CoPELAND  V.  CoPELAND  and  Another. 
The  Same  v.  Toler. 

APPEAL  from  the  Shelby  Court  of  Common  Pleas.      Twtday, 

Per  Curiam, — These  cases  turn  upon  the  construction  ""*  ' 
of  a  wilL     And  as  the  entire  will  is  not  copied  into  the 
record,  we  are  not  able  to  give  an  opinion  as  to  the  correct- 
ness of  the  ruling  below. 

The  judgment  is  afiirmed  with  5  per  cent,  damages  and 
costs. 

M.  M.  Ray  and  T.  A.  McFarlandj  for  the  appellants. 

J.  &'  Scobey  and  J.  Gavin,  for  the  appellees. 


Martin  v.  Smith  and  Another. 

APPEAL  from  the  Delaware  Circuit  Court  TViescfety, 

Per  Curiam. — This  was  a  bill  in  chancery  to  foreclose  "^  ^' 
a  mortgage.  The  suit  was  commenced  in  1851,  but  the 
pleadings  were  not  perfected  and  issues  joined  until  the 
March  term  of  the  Court,  1854.  The  cause  was  then  sub- 
mitted to  the  Court  for  trial.  The  Court  found  for  the 
plaintiffii  below,  overruled  a  motion  for  a  new  trial,  and 
entered  judgment  pursuant  to  the  finding. 

The  appellant  complains  that  the  amount  found  by  the 
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Conrt,  was  mostly  for  interest  improperly  allowed  on  an 
open  and  imsettled  accoont  between  the  parties.  There 
was  no  exception  taken  to  the  ovemiling  of  the  motion  for 
a  new  trial,  and  the  record  does  not  purport  to  contain  all 
the  evidence.  That,  in  such  a  case,  there  is  nothing  before 
us  to  authorize  an  examination  of  the  matter  complained 
of,  is  too  well  settled  to  require  the  citation  of  authorities. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

T.  J.  SamplCy  for  the  appellant 

W.  Marchj  for  the  appellees. 


Laoro,  Mabion  and  Jonesboro  Plankroad  Company  v. 

Eriston. 


I\teadajf, 
June  1. 


APPEAL  from  the  Orant  Court  of  Common  Pleas. 

Per  Curiam^ — Action  to  recover  toll  for  passing  over 
plaintiffs'  road. 

Trial  by  Court  and  finding  for  defendant.  Motion  for 
new  trial  made  and  overruled,  exceptions  taken,  and  judg- 
ment  on  the  finding. 

There  were  no  written  reasons  for  new  trial  filed  in  the 
Court  below.  In  accordance  with  the  decisions  of  this 
Court  heretofore  made,  there  is  nothing  before  us  to  be  de- 
termined. Madison,  4*c.,  RaUroiid  Company  v.  Franklin 
Toumship,  8  Ind.  R.  528. 

The  judgment  is  affirmed  with  costs. 

X  Brovmlee,  for  the  appellants. 

L  Van  Devanter  and  X  F.  McDowell,  for  the  appellee. 
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Maiy  Tenn, 

Deweese  v.  The  State  on  the  relation  of  Starr.  loOo. 


Teittipo 


APPEAL  from  the  Harrison  Circuit  Court.  The  Statb. 

Per  Curiam, — The  questions  presented  in  this  case  are  t^^^jj^ 
precisely  similar  to  those  presented  in  Howard  y.  The  State^  •^tme  i. 
4^.,  decided  at  the  present  term  (1).     And  for  the  reasons 
given  in  that  case  the  judgment  in  the  case  at  bar  must 
be  affirmed* 

The  judgment  is  affirmed  with  costs. 

TF.  T.  Otto  and  W.  Q.  Chesham^  for  the  appellant. 

D.  M Donald  and  A.  O.  Porter^  for  the  state. 

Ci)  Ante,  99. 


Moore  v.  Moore. 


APPEAL  from  the  Jevmings  Circuit  Court.  Tumday, 


Per  Curiam. — Suit  by  the  plaintiff,  against  the  defend- 
ant, as  executor  de  son  tortj  to  recover  a  demand.  Judg- 
ment for  the  plaintiff.    2  R.  S.  p.*249,  and  note. 

The  case  turns  on  the  evidence. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

jE  C  Newcomb  and  X  £L  Harvey^  for  the  appellant. 

L.  Waldo  and  J.  W.  Gordon^  for  the  appellee. 


June  1. 


1<^  Mi 

9m  1 

168   168 


•  > 


Trittipo  v.  The  State. 

A  coDTiction  for  a  riot,  upon  regular  proceedings  before  a  jastioe  of  the  peace, 
bars  a  prosecution  for  the  same  offense  in  the  Common  Fleas. 
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Vmj  Term,       APPEAL  from  the  Hamilton  Court  of  Common  PleaB. 

^^^'  Hanna,  J. — On  the  6th  day  of  Jcmttary^  1857,  an  affida- 

Tbittik)    vit  was  made  by  one  Davidson  before  Hooker^  a  justice  of 

Thb  Stats,  the  peace  of  Hancock  county,  charging  the  appellant  and 

Wednmdam      others  with  a  riot.     On  the  7th,  the  affidavit  was  filed  in 

Jum  9.  the  office  of  the  derk  of  the  Court  of  Common  Pleas  of 

that  county,  who,  on  the  same  day,  issued  a  writ  for  the 

defendants,  which  was  served  by  the  sheriff  on  the  IStfa, 

being  the  same  day  on  which  an  information  was  filed  by 

the  district  attorney,  based  upon  such  affidavit* 

On  the  9th  of  January^  this  defendant  and  others,  against 
whom  the  first  affidavit  was  made,  went  before  Wrighli 
another  justice  of  the  peace  of  said  county,  who  issued  a 
writ  for  their  arrest,  based  upon  an  affidavit  then  filed  by 
one  Andrew  J.  Trittipo^  charging  them  with  a  riot,  which 
is,  in  the  progress  of  the  cause,  shown  to  be  the  same  of- 
fense for  which  the  first  affidavit  was  filed.  Upon  this  they 
were  anrested,  and  this  defendant,  among  others,  on  a  plea 
of  guilty,  was,  by  justice  Wright^  fined  five  dollars,  &c. 
The  testimony  of  witnesses  was  heard  by  the  justice  upon 
the  plea  of  guilty. 

A  change  of  venue  was  granted,  of  the  cause  pending 
upon  information,  firom  the  Common  Pleas  of  Hancock  to 
the  Common  Pleas  of  Hamilton  county*  There,  on  a  sep- 
arate trial  upon  a  plea  of  not  guilty,  the  appellant  admitted 
before  the  jury  that  he  had  been  guilty  of  a  riot,  but  relied 
for  his  defense  upon  an  alleged  former  conviction  for  the 
same  offense. 

Were  the  proceedings  before  justice  Wright  a  bar  to  the 
prosecution  in  the  Common  Pleas? 

That  the  judgment  rendered  by  justice  Wright  is  a  bar, 
if  fairly  obtained,  is  settled  by  the  case  of  Bruce  v.  Tke 
State,  9  Ind.  R.  206. 

The  evidence  is  not  in  the  record,  except  that  bearing 
upon  the  alleged  former  conviction;  and  upon  a  careful 
examination  of  that,  we  are  of  the  opinion  that  it  was  not 
sufficient  to  have  justified  the  jury  in  finding  that  such  pro- 
ceedings were  not  legitimate  and  in  good  faith.  A  new 
trial  should  have  been  granted. 


OP  THE  STATE  OP  INDIANA. 

jR?r   Curiam. — The  judgment  is  reversed, 
manded,  &c. 
D.  Moss  J  for  the  appellant. 


Cause  re- 
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Coats  v.  Gregory,  Executor. 

Where  a  plaintifT  offered  in  evidence  a  letter  written  bj  himself,  in  which  he 
attempted  to  charge  the  defendant  with  certain  svaaas,  aa  being  dne  bj  the 
deftndant'a  admission  contained  in  other  writings,— -2fe2(£,  tiiat  the  plaintiiF 
shonld  hare  produced  those  writings,  to  enable  the  jury  to  decide  from  the 
tenor  of  the  whole  whether  he  had  placed  a  proper  constmction  upon  them. 

The  admission  of  additional  eyidence,  after  the  examination  has  dosed  and 
die  argnment  commenced,  is  within  the  discretion  of  the  Comt;  and  the  de- 
cision of  th«  Court  below  in  snch  cases,  will  not  be  disturbed  by  ibis  Court, 
unless  there  appears  to  haye  been  an  abuse  of  the  discretionary  power. 

In  a  suit  upon  an  unsettled  account,  the  proof  must  go  to  the  separate  items ; 
and  evidence  tending  to  show  that  the  defendant  is  indebted  to  the  plaintiff 
in  some  amoimt,  i^not  sofflcient  to  entitle  the  plaintiff  to  a  verdict. 


APPEAL  from  the  Warren  Court  of  Common  Pleas.    Wedne$daif, 

Hanna,  J. — This  action  was  commenced  by  filing  with   *"^  ^' 
the  derk  a  claim  against  the  deceased,  sworn  to  under  the 
statute,  in  the  form  of  an  open  acbount  for  money  paid, 
goods,  wares,  &c.,  sold. 

At  the  proper  time,  the  executor  filed  his  answer  of  three 
paragraphs.  They  were,  1.  A  denial;  2.  Payment;  3. 
That  plaintiff  and  deceased  were  partners  in  the  mercan- 
tile business,  and  in  the  lifetime  of  deceased,  said  plaintiff 
received  of  deceased  all  his  share  of  the  cash,  notes,  ac- 
counts and  property  of  said  firm,  except  those  which  were 
wholly  insolvent. 

To  the  second  paragraph  there  was  a  general  denial  filed 
by  way  of  reply;  and  to  the  third,  there  was  a  denial  of 
the  partnership,  and  of  the  reception  of  plaintifPs  "  share 
of  the  notes  and  accounts  and  property  of  the  said  firm," 
in  the  same  paragraph. 

There  was  a  trial  by  jury.    Verdict  for  defendant.  New 
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May  Tenn,  trial  granted.  At  a  subsequent  tenn  a  second  jury  trial 
^"^"*  was  had,  and  second  verdict  for  defendant  The  evidence 
Coats  is  in  the  record. 
Qbxoobt.  The  plaintiff  caused  the  executor  to  be  subpoenaed  ss  a 
witness,  and  to  produce  as  evidence  letters  received  by  the 
deceased  from  the  plaintiff,  in  regard  to  the  business  out 
of  which  this  suit  grew.  The  letters  were  produced,  but 
when  offered  by  the  plaintiff  as  evidence,  objection  ^^as 
made  by  the  defendant,  and  the  evidence  was  excluded. 
This  ruling  of  the  Court  is  complained  of.  The  first  letter 
offered  was  one  dated  September  16, 1850,  and  purports  to  be 
an  answer  to  one  frora  deceased  to  plaintiff,  dated  on  the 
2d  of  the  same  month,  and  to  give  extracts  therefrom,  as 
well  as  from  other  letters  received  prior  to  that  time^  and 
also  from  statements  furnished  by  deceased  to  plaintiff 
No  offer  was  made  to  produce  and  give  in  evidence  the 
letters  and  statements  from  which  the  extracts  purported 
to  have  been  taken.  The  letter  and  extracts  therein  con- 
tained would  have  had  a  tendency  to  produce  the  impres- 
sion upon  the  jury  that  the  deceased  was  indebted  to  plain- 
tiff If  the  whole  of  the  letters,  &c,  from  which  the  extracts 
were  taken,  had  been  given  to  the  jury,  such  an  explanation 
may  have  been  contained  therein  as  would  have  prevented 
the  jury  from  coming  to  that  conclusion.  When  the  plain- 
tiff offered  in  evidence  a  letter  written  by  himself,  in  which 
he  attempted  to  charge  the  deceased  with  certain  sums  as 
being  due,  by  admissions  of  the  deceased  contained  in 
other  writings,  it  would,  to  say  the  least  of  it,  have  looked 
more  like  tail  dealing  to  have  produced  those  writings,  and 
let  the  jury  judge  from  their  whole  tenor  whether  a  proper 
construction  had  been  placed  upon  them  by  him.  1  Greed. 
Ev.  §  201,  and  note. 

The' plaintiff,  after  the  evidence  had  been  closed  and  the 
argument  had  been  commenced,  offered  to  read  in  evidence 
a  letter  from  the  deceased  to  the  plaintifi^  which  was  not 
permitted  by  the  Court  The  permission  to  introduce  ad- 
ditional evidence,  under  similar  circumstances  to  those  ex- 
isting at  the  time  of  this  offer,  is  purely  the  exercise  of  the 
discretionary  power  of  the  judge  presiding  at  the  trial. 
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And  although  it  is  important  to  the  ends  of  justice  that   ^^7  ^«"tt» 
such  legal  discretion  should  be  soundly  exercised,  the  nil-      •'•^"' 
ing  of  the  judge,  who  has  all  the  facts  and  circumstances       Coats 
immediately  before  him,  will  not  be  disturbed  by  this  Court,    Qbsqobt. 
unless  it  appears  that  there  has  been  an  abuse  of  such  dis- 
cxedonary  power.     There  is  nothing  in  this  case  to  show 
OS  that  there  was  such  abuse. 

The  third  instruction  given  by  the  Court  to  the  jury, 
upon  the  request  of  the  appellee,  involves  this  legal  princi- 
ple, to-wit:  that  in  a  suit  upon  an  unsettled  account,  the 
proof  must  go  to  the  separate  items  of  the  account;  and 
evidence  tending  to  show  that  the  defendant  was  indebted 
to  the  plaintiff  in  some  amount,  is  not  such  proof  as  is  re- 
qnired  to  entitle  the  plaintiff  to  a  verdict.  It  is  urged  that 
this  instruction  is  in  conflict  with  the  decision  of  this  Court 
in  the  case  of  Spencer  v.  Morgany  5  Ind.  R.  146. 

We  think  the  appellant  mistakes  the  bearing  of  that  case, 
or  its  application.  The  effect  of  the  instruction  in  that 
case  was  to  leave  the  question  to  the  jury,  as  to  whether 
the  facts  and  circumstances  in  evidence  established  the 
claim,  although  there  was  not  positive  proof  in  regard  to 
each  item.  The  verdict  was  not  disturbed  because  there 
was  some  evidence  conducing  to  prove  the  whole  demand. 

In  the  case  at  bar,  the  plaintiff,  upon  failing  to  make 
proof  of  the  items  of  his  account,  attempted  to  resort  to 
evidence  which  would,  perhaps,  have  been  proper  to  sus- 
tain a  paragraph  upon  an  account  stated.  The  instruction 
under  consideration  is  directed  to  that  point.  The  claim 
here  filed  is  for  money,  goods,  wares  and  merchandise* 
Suppose,  upon  a  failure  by  the  plaintiff  to  prove  any  of  his 
items,  he  should  be  permitted  to  prove  the  general  admis* 
sion  of  deceased  that  he  owed  him  100  dollars,  and  recover 
that  sum,  when  in  fact  he  owed  him  nothing,  upon  the 
items  upon  which  the  claim  was  founded,  but  did  owe  that 
sum  for  a  horse;  would  the  recovery  be  a  bar  to  a  proceed- 
ing for  the  value  of  the  horse?  We  think  it  would  not,  for 
the  reason  that  the  record  would  not  show  any  claim  for 
that  kind  of  property,  nor  would  there  have  been  any  proof 
about  sudi. 
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Mfty  Tern,       Under  the  peculiar  circumstanoes  of  this  case  the  instrac* 
^^^^      tion  was  not  exroneous. 


Baoav  Per  Curiam. — The  judgment  is  affirmed,  with  costB. 

R.  A,  Chandler  J  for  the  appellant. 
B.  R  Gregory  and  J.  Harper,  for  the  appellee. 


10 
185 


S^ 


Raoan  v.  Haynes. 

The  Circuit  Court  having  general  jnrisdictiony  on  objection  to  its  jnrisdktioii 
must  be  raised  by  answer. 

Where  the  Conrt  below  has  taken  jurisdiction  and  rendered  judgment,  Ifae 
piesnmption,  on  appeal  to  the  Supreme  Court,  is  in  fayor  of  the  jurisdictioB. 

Section  613  of  the  dril  procedure  act,  S  B.  S.  p.  168,  has  reference  odIt  to 
actions  brought  against  a  defendant  not  in  possession,  to  quiet  tHle,  tzid  not 
to  cases  where  the  defendant  is  alleged  to  be  in  possession  and  wi&holdioir 
the  same,  yet  suffiBrs  judgment  to  be  taken  against  him  wittiout  answv. 

Wednetdmi,         APPEAL  from  the  Hendricks  Circxlit  Court. 
"^  '  Hanna,  J. — This  was  an  action  by  HayneSy  to  recover 

of  Raga/n  ten  acres  of  land. 

Ragari^  suffered  judgnient  to  go  by  default.    He  now 

appeals,  and  assigns  two  enrors: 

1.  That  the  complaint  is  not  sufficient. 

2.  That  the  judgment  is  erroneous  for  two  reasons; 
first,  because  it  does  not  show  that  the  Court  had  jurisdic- 
tion of  the  subject-matter,  and  second,  Ragan  should  have 
recovered  costs. 

>  It  is  urged  upon  the  part  of  the  appellant,  that  neither 
the  complaint  nor  the  judgment  shows  that  the  land  sought 
to  be  recovered  is  situated  in  the  county  of  Hendricks^  and 
that  such  fact  should  be  shown  affirmatively. 

There  is  no  direct  allegation  that  the  land  is  situated  in 
Hendricks  county.  The  section,  township  and  range  in 
which  the  land  is  situated,  are  given  both  in  the  complaint 
and  judgment,  and  it  is  insisted  upon  the  part  of  the  ap- 
pellee, that  the  Court  is  bound  to  take  notice  that  the  con- 
gressional subdivisions  named  are  within  the  boundaries 


▼. 
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of  that  county;  and  that  to  plead  facts  sufficient  to  show  M»7  Term, 
that  the  land  is  within  the  county,  is  equivalent  to  a  direct       •'^^^* 
allegation  that  it  is  therein  situated.  Kaoak 

In  Brownfield  et  ah  v.  Weichty  9  Ind.  R.  394,  it  is  held 
that  a  similar  complaint  is  unobjectionable,  because  the 
Circuit  Court  had  general  jurisdiction,  and  the  want  of 
jurisdiction  must  be  raised  by  answer,  &c.  The  Court 
having)  in  the  case  at  bar,  taken  jurisdiction  and  rendered 
judgment,  we  are  bound  to  presume  in  favor  of  that  juris- 
diction, without  stopping  to  determine  whether  we  would, 
if  the  proceeding  had  been  in  a  Court  of  limited  jurisdic- 
tion, take  notice  of  the  congressional  subdivisions  of  land 
included  within  the  county  of  Hendricks^  or  not. 

As  to  the  question  of  costs,  we  think  the  statute  re- 
ferred to,  (§  613,  2  B.  S.  p.  168,)  has  reference  only  to 

■ 

actions  brought  against  a  defendant  not  in  possession,  to 
quiet  title,  and  not  to  cases  w^here,  as  in  the  one  at  bar,  the 
defendant  is  alleged  to  be  in  possession  and  withholding 
the  same,  and  yet  suffers  judgment  to  be  taken  against 
him  without  answer. 

Per  Ouriatn^ — The  judgment  is  affirmed,  with  1  per  cent. 
damages  and  costs. 

C.  C.  Nave  and  X  Witherow^  for  the  appellant  (1). 

IL  C*  Newcomby  J.  8.  Harvey  and  X  &  Miller^  for  the 
appellee  (2). 


(1 )  Connsol  for  the  appellant  made  the  following  points : 

1.  The  eompUhtt  most  show  ip  what  county  the  land  sued  for  lies.  2  B. 
8.  p.  S3,  \  28. 

2.  It  mnst  state  that  the  plaintiff  is  entitled  to  the  possession;  and  the 
premises  must  be  properly  described.    2  R.  S.  p.  166,  ^  595. 

S.  In  all  actions  in  which  the  subject  or  thing  to  be  recovered  is  in  its  na- 
tore  local,  (and  actions  of  ejectment,  or,  nnder  our  code,  for  the  recovery  of 
possession  of  real  estate  are  of  that  class,)  die  place,  as  the  parish,  county,  &c., 
where  the  subject  of  the  action  is  situate,  must  be  stated  in  the  complaint. 
Gould's  n.  4  106. 

4.  Courts  of  limited  jusisdiction  are  those  which  are  circumscribed  in  the 
exercise  of  their  powers  within  certain  local  bounds,  as  a  town,  city  or  county. 
Van  Santv.  Fl.  p.  376.— Broim  v.  Keene^  11  Curtis  (U.  S.  S.  C.)  41,  8  Pet. 
112. — The  Chemung  Caned  Bank,  v.  Judaon,  4  Scld.  254.  And  the  jurisdiction 
of  sudi  Courts  must  be  affirmatively  shown. 

(I)  Counsel  for  the  appellee  cited  1  B.  S.  p.  178,  ^  82,  defining  the  boun- 
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Maj  Teim,    dariea  of  Eendriekt  coontj,  to  show  that  die  oomplaaiit,  (which  oontdaed  t  de- 
1858.       Bcriptioii  of  the  premiaefl,  giying  the  Bection,  township  and  range,)  sufficiently 
~ showed  the  jurisdiction. 

JOBKSTOH 
T. 


•  ^1 


Johnston  v.  Niemeyer. 


June  2. 


Suit  commenced  before  a  Justice  of  the  peace  for  a  balance  due  on  a  promis^oir 
note.  Answer  payment.  The  defendant  offered  in  eridence  two  orden 
drawn  hj  him  in  fiSTor  of  the  plaintiff  after  the  note  was  due,  which  he  had 
proren  to  liaye  been  paid.  He  also  offered  to  proTO  that  the  plaintiff  bsd, 
since  the  note  was  due,  received  from  the  defendant  8,000  bricks.  Uddj  thai 
as  the  note  was  a  money  contract,  and  the  transactions  of  which  proof  wis 
offered  were  had  after  t}ie  breach  of  that  contract,  it  was  necessary  to  prove 
not  only  an  agreement  to  receive  the  orders  and  bricks,  but  a  reception  of 
them  by  the  creditor,  as  a  payment  or  satisfaction  of  the  note;  and  for  thst 
purpose  the  evidence  was  admissible  under  the  general  issue,  to  the  beoetit 
of  which,  by  the  statute,  the  defbidant  was  entitled. 

APPEAL  from  the  Marion  Court  of  Common  Pleas. 

Hanna,  J. — ^Thia  was  a  Buit  commenced  before  a  jnstiee 
of  the  peace  for  a  balance  due  on  a  note  dated  September 
16th,  1854,  due  ten  days  after  date.  The  defendant  pat  in 
a  general  answer  of  payment*  Judgment  for  the  plaintiff. 
The  defendant  appealed  to  the  Common  Pleas.  Jniy  trial, 
finding  and  judgment  for  the  plaintiff. 

Johnston^  who  was  the  defendant  below,  complains  that 
the  Court  improperly  rejected  evidence  offered  by  him  upon 
the  trial.  This  is  the  only  question  in  the  case.  The  evi- 
dence offered  consisted,  first,  of  two  orders  drawn  by  John- 
stofij  after  the  note  sued  on  was  due,  in  favor  of  Niemeyer, 
on  a  third  party,  having  first  proven  that  said  orders  were 
paid  at  the  dates  thereof  to  said  plaintiff,  but  witnesses 
stating  that  they  knew  nothing  of  the  notes  sued  on;  and. 
secondly,  one  MiUer  was  offered  as  a  witness  to  prove  that, 
at  the  request  of  the  plaintiff,  and  on  his  account,  the  wit- 
ness got  of  the  defendant,  after  the  note  sued  on  was  due, 
eight  thousand  bricks,  nothing  being  6aid  by  plaintiff  or 
defendant  about  the  same  being  a  payment  on  the  note 
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Bued  on ;  but  that  the  plaintiff,  at  the  same  time,  stated  to    ^^7  'F«™> 
witness  that  the  defendant  was  owing  him,  and  he  conld       ^^°* 
not  get  any  money  out  of  him,  and  theiefoie  he  wished    Johhstok 
him  to  take  the  bricks.  NmaTSB. 

Was  the  evidence  admissible  nnder  the  pleadings? 

The  act  regulating  the  powers  and  duties  of  justices  of 
the  peace  provides  that  '^  all  matters  of  defense,  except  the 
statute  of  limitations,  set-off,  and  matter  in  abatement, 
may  be  given  in  evidence  without  plea;"  and  that  "mat- 
ters of  set-off  claimed  by  the  defendant,  shall  be  filed  in 
writing  before  entering  upon  the  trial,"  &c.  3  B.  S.  p.  455, 
§§  34,  36.  A  set-off  is  defined  by  the  statute  to  "consist  of 
matter  arising  out  of  a  debt,  duty,  or  contract,  liquidated 
or  not,  held  by  the  defendant  at  the  time  the  suit  was 
commenced,  and  matured  at  or  before  the  time  it  is  offered 
as  a  set-ofll"  li.  p.  39,  §  57,  It  is  clear  from  this  statute, 
whatever  may  have  been  the  practice  before  its  adoption, 
that  if  the  defense  attempted  to  be  set  up  in  proof,  was 
properly  matter  of  set-off  alone,  it  should  have  been  "filed 
in  writing,"  and  should  have  been  "set  forthwith  the  same 
certainty  required  in  the  complaint  of  the  plaintifil"  §  36, 
supra*  The  degree  of  certainty  required  in  the  complaint 
is  declared  in  the  preceding  section  to  be,  "a  statement  of 
the  grounds  of  his  coniplaint,  or  the  written  instrument 
which  is  the  foundation  of  his  suit."  In  this  case  we  have 
an  answer  alleging  payment,  generally;  but  no  set-off 
pleaded.  This  Ck>urt  has  heretofore  held  that  payment 
may  be  made  in  any  thing  that  the  creditor  will  accept  as 
payment  (4  Ind.  B.  570;  8  Ind.  R.  254);  and  tiiat  proof 
may  be  given  of  such  payment  having  been  made  and  re- 
ceived, either  under  a  general  plea  of  payment,  or  the  gen- 
eral issue.  In  the  same  case  {Louden  v.  Birtj  8  Ind.  R. 
supra)  it  was  held  that  it  is  a  question  for  the  jury  whether 
what  may  have  been  given  and  received  was  a  payment  ' 
or  not,  in  the  particular  case.  As  the  note  was  a  money 
contract,  and  the  transactions  of  which  proof  was  offered 
were  after  the  breach  of  that  contract,  it  was  necessary  to 
prove  not  only  an  agreement  to  receive,  but  the  reception 
by  the  creditor,  as  a  payment  or  satisfaction,  of  the  orders 
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May  Term,   and  bricks.    4  Ind.  R.  469.  In  that  form,  the  evidence  wrb 

^^^*      admiesible  under  the  general  issue — ^to  the  benefit  of  wliidi 

Nbttlvtoh,  the  defendant  was  entitled  under  the  statute  (4  Ind.  B.  76) 

£z  Fartb.    — and  shoald  have  been  considered  by  the  jury  in  detennm- 

ing  whether  there  was  such  agreement. 

Per  Curianii'^The  judgment  is  reversed  with  costs. 
Cau3e  remanded,  &c 
X  jL.  Ketcham  and  Z  CoffiUj  for  the  appellant. 


Nettleton,  Guardian,  Ex  parte*     % 

The  Court  cannot  reAue  a  gnarfiaii's  claim  for  acryioes,  becaiue  be  does  not 
show  that  he  has  not  used  the  money  in  his  hands. 

WednudiNf,         APPEAL  from  the  Posey  Court  of  Common  Pleas. 

Davison,  J. — Nettleton  as  guardian,  &c.,  on  the  4th  of 
Marchj  1857,  made  his  report  to  the  Common  Pleas,  there- 
by showing  a  balance  of  8,273  dollars  in  his  hands  belong- 
ing to  his  ward,  which  report,  with  the  exception  of  one 
voucher  embracing  the  charge  of  the  guardian  for  services, 
was  confirmed.  The  voucher  disallowed  by  the  Court  is 
as  follows : 

"  Number  4.     Hudson  T.  Parke, 

"  To  Nelson  G.  NeUleton^  Dr. 

"  To  administering  the  estate  and  superintending 

the  education  of  said  Parke,  my  ward,  from  the 

first  of  September,  1855,  to  March  the  first,  1857 — 
•    eighteen  months,  at  50  dollars  per  year,      -     -     $75  00 

«  N.  G.  NettletonP 

"  Subscribed  and  sworn  to  before  me  this  5th  day  of 
March,  1857.  T.  Nelson^i  Clerk." 

The  record  says  that  the  Court  refused  to  allow  the 


*  Two  other  cases  with  the  same  title,  and  precisely  like  this  were  decided 
this  day. 
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voucher)  because  the  guardian  does  not  show  that  the  above  ^^7  Tenn, 
balance  of  8^3  dollars  was  not  used  by  himself.  ^p^' 

We  have  a  statute  which  enacts  that  every  guardian       Tjojxq 
shall  be  allowed  by  the  Court  settling  his  accounts,  the  ths  Statb. 
amount  of  all  his  reasonable  expenses  incurred  in  the  exe- 
cution of  the  trust,  and  also  such  compensation  for  his  ser- 
vices as  the  Court  shall  deem  reasonable.    2  B.  S.  p.  338,. 
^  25. 

Thus,  it  will  be  seen,  that  the  Court  is  in  duty  bound  to 
allow  the  guardian  some  compensation;  and  we  are  not 
advised  of  any  rule  of  law  that  requires  him,  upon  his  ap- 
plication for  such  allowance,  to  show  that  the  money  which 
he  reports  to  be  in  his  hands  was  not  used  by  himself. 
True,  a  claim  for  services,  presented  by  the  guardian,  so 
far  as  the  Court  may  deem  it  unreasonable,  when  compared . 
i^th  the  services  actually  performed,  should  be  refused; 
but  its  refasal  for  the  reason  stated  in  the  record,  ih  not  a 
correct  exposition  of  the  law. 

There  is  a  bill  of  exceptions  which  contains  the  evidence 
in  the  case.  It  was  clearly  proved  that  75  dollars  was  not 
an  over-estimate  of  the  guardian's  services;  and  in  our 
opinion  he  was  entitled  to  that  amount  of  compensation. 

Whether  a  guardian  who  has  used  in  his  own  private 
business  his  ward's  money,  is  liable  for  interest,  or  other- 
wise liable,  are  questions  not  before  us. 

Per  Curiam. — The  order  of  the  Court  refusing  the  above 
voucher  is  reversed.     Cause  remanded,  &c. 

A.  P.  Hovey^  for  the  appellant. 


■  ••» 


Long  v.  The  State  on  the  relation  of  Case. 

In  a  prooec  ling  for  raiety  of  the  peace,  a  rerdict  that  the  defendant  is  guilty, 
18  ittffflHtmt  under  the  statate. 

APPEAL  firom  Switzerland  Court  of  Common  Pleas.    Wednesday, 
Vol.  X^23  •^''"*  * 


354    ,  CASES  IN  THE  SUPREME  COURT 

I 

M»y  Tenn,       Davison,  J. — The  complaint  in  this  case  is  in  the  form 
^^Q*      of  an  affidavit.    It  was  originally  filed  before  a  justice  of 
LoKG       the  peace,  and  is  as  follows: 
Thb  8tatx.      "  Eliphaiet  Case  swears  that  he  has  just  cause  to  fear, 
and  does  fear,  that  James  M,  Long"  will  by  violence  injure 
his  property,  as  he  has  made  threats  to  shoot  his  cattle; 
and  that  he  makes  this  affidavit  only  to  secure  the  protec- 
tion of  the  law,  and  not  from  anger  or  malice." 

The  justice,  having  required  Longj  the  defendant,  to 
enter  into  the  usual  recognizance,  certified  the  proceedings 
to  the  Common  Pleas;  and  in  that  Court  the  cause  was 
submitted  to  a  jury  who  returned  the  following  verdict: 
"  We  the  jury  find  the  defendant  guilty."  Thereupon  the 
defendant  moved  in  anest  of  judgment;  but  the  Court  re- 
fused his  motion,  and  rendered  final  judgment,  &c 

The  only  question  to  settle  in  the  case  relates  to  the  suf- 
ficiency of  the  verdict.    Does  it  respond  to  the  issue? 

The  statute  upon  which  the  proceeding  for  surety  of  the 
peace  is  based,  enacts  that  the  issue  to  be  tried,  in  such 
case,  shall  be  whether  the  complaining  witness  has  just  cause 
to  entertain  the  fears  expressed  in  his  affidavit^  which  issue 
.shall  be  tried  by  the  justice,  unless  either  party  demand  a 
jury,  ^c;  and  that  a  transcript  of  the  proceedings  before 
the  justice  being  by  him  filed  in  the  clerk's  office,  such 
cause  shall  be  docketed  and  tried  in  the  Common  Pleas, 
under  the  rules  governing  such  trials  before  justices;  and 
that  if  the  finding  of  the  Court  or  the  verdict  of  the  jury 
be  against  the  defendant  on  the  issue^  such  Court  shall  re- 
quire of  such  defendant  a  recognizance,  &c.  2  R.  S.  pp. 
600,  501,  §§  23,  25,  26. 

The  statute  thus  defines  the  issue,  and  the  jury  simply 
find  the  defendant  guilty.  This  seems  to  be  too  indefinite 
to  meet  the  requirements  of  the  statute.  The  defendant 
may  have  been  guilty  of  the  threats  charged  in  the  com- 
plaint, and  still  they  may  have  been  made  under  circum- 
stances and  feelings  not  calculated  to  induce  the  fears  ex- 
pressed in  the  affidavit. ,  At  all  events,  the  principle  that 
the  verdict  must  respond  to  the  issue  is  too  well  settled  to 
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admit  of  controversy.    In  this  instance,  it  evidently  fails  May  Ttrm, 

to  do  so.    Hence  the  motion  in  arrest  should  have  been  ^^°* 

sustained.  Avbmah 

Per  Curiam* — The  judgment  is  reversed  with  costs.  Ymal. 
Cause  remanded,  &c 

&  Garter  and  C  Oaalapy  iot  the  appellant 


•  •  »  »  » 


AusMAN  and  Wife  v.  Veal^ 


for  slander.  The  words  alleged  to  hanre  been  spoken  of  tiie  plaintiff  were 
as  follows:  "She  [meaning  said  Mary]  »  ont  gathering  np  news.  She 
[meaning  said  Mary]  has  ran  aU  over  the  neighborhood  telling  tales  on  mj 
[meaning  defendant's]  fomilj.  She  [meaning  said  Maryl  can  talk  as  mnch 
SM  she  pleases.  Thank  God  if  my  [meaning  defendant's]  daughters  did 
haye  bastards,  they  [meaning  defendant's  danghters]  ne^er  had  pnps.  She 
[meaning  said  Jfory]  did  have  pnps  in  Ohio,  and  it  can  be  proved.  She 
[meaning  said  Mary\  had  two  pnps  by  a  haystack," — ^thereby  meaning  that 
she  had  been  guilty  of  bestiality,  or  the  crime  against  nature,  &c.  Demur- 
xer  sustained.  The  objections  to  the  complaint  were,  1.  That  the  innuendo 
is  in  the  disjonctire,  in  that  it  alleges  an  intention  to  charge  bestiality  or 
the  crime  against  nature.  2.  That  the  words  chaige  an  impossible  crime 
and  an  impossible  fact. 
EMd,  1.  That  both  sodomy  and  bestiality  may  be  embraced  by  the  term 
« crime  against  nature;"  but  that  sodomy  is  generally  meant  by  the  use  of 
that  term. 

2.  That  the  first  objection  is  invalid ;  for  an  inference  expressed  in  the  collo- 
quium or  innuendoes  in  a  complaint  for  slander,  if  not  correct  from  the 
words  avened  to  have  been  spoken,  cannot  aflfoct  the  sufficiency  of  such 
averment. 

3.  That  the  Court  cannot  say  that  sexual  connection  between  a  dog  and  a  wo- 
man is  Impossible,  nor  that  if  possible,  conception  might  not  follow;  but  if 
such  oomaectbn  and  conception  are  impossible,  it  is  not  known  to  the  peo- 
ple; and  the  people,  though  bound  to  know  the  law,  are  not  bound  to  know 
philosophy  or  the  facts  and  principles  of  science:  hence,  the  injury  to  the 
plaintiff  would  not  be  affected  by  the  truth  or  falsity  of  such  facts  or  princi- 
ples. 

Stofder  T.  Degant,  4  Ind.  B.  578,  OTcrruled. 

Wod/Mtdoy, 

APPEAL  from  the  Miami  Circuit  Court.  •^"'^  *• 

Perkins,  J. — Suit  for  slander.    Demurrer  to  the  com- 
plaint sustained,  and  judgment  for  the  defendant. 
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M»y  Term,       The  complaint  is  by  Eli  Ausman  and  his  wife  Ma/ry^  and 

^Q^'      charges  that  in  a  certain  discourse  held  at,  &c-,  to-wit,  on 

AusjcAK     the  27th  of  Jant^  1857,  concerning  the  chastity  of  the  said 

Veal.       Mary,  and  concerning  her  having  had  sexual  connection 

with  a  dog,  in  presence,  &c.,  the  defendant  said:    ^She 

[meaning  the  said  Mary]  is  out  gathering  up  news.     She 

[meaning  said  Mary]  has  run  all  over  the  neighborhood 

'        telling  tales  on  my  [meaning  defendant's]  family.     She 

[meaning  said  Mary]  can  talk  as  much  as  she  pleases. 

Thank  Oodj  if  my  [meaning  defendant's]  daughters  did 

have  bastards,  they  [meaning  defendant's  daughters]  never 

had  pups.     She  [meaning  the  said  Mary]  did  have  pups  in 

Ohio,  and  it  can  be  proved.     She  [meaning  the  said  Mary] 

had  two  pups  by  a  haystack;  thereby  meaning  that  she 

had  been  guilty  of  bestiality,  or  the  crime  against  nature, 

&c. 

The  objections  to  the  complaint  are — 

1.  I'hat  the  innuendo  assigning  the  meaning  to  the  words 
containing  the  charge  is  in  the  disjunctive,  viz.,  that  it  was 
intended  to  charge  bestiaUly,  or  the  crime  against  nature. 

We  take  it  that  there  is  a  difference  in  signification  be- 
tween the  terms  bestiality,  and  the  crime  against  nature. 

BestiaUty  is  a  connection  between  a  human  being  and 
a  brute  of  the  opposite  sex. 

Sodomy  is  a  connection  between  two  human  beings  of 
the  same  sex — ^the  male — ^named  from  the  prevalence  of  the 
sin  in  Sodom. 

Both  may  be  embraced  by  the  term,  '^  crime  against  na- 
ture,'' as  felony  embmces  murder,  larceny,  &c.;  though  we 
think  that  term  is  more  generally  used  in  reference  to  sod- 
omy. Lev.  ch.  18,  V.  22,  ch.  20,  v.  13.— Deut  ch.  23,  v. 
17.— Rom.  ch.  1,  V.  27.-1  Cor.  ch.  6,  v.  9.-1  Tim.  ch.  1, 
v«  10.  Buggery  seems  to  include  both  sodomy  and  besti- 
ality* 

Still,  we  do  not  think  the  objection  valid  in  this  case. 
We  do  not  say  that  it  would  be  in  any  case.  Siarldej  in 
his  work  on  Slander  (vol.  1,  p.  71),  says:  "No  doubt  it 
would  now  be  held  that  words  imputing  a  criminal  act  in 
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the  disjunctive  are  also  actionable.'^    Bat|  however  this  ^7  Tens, 
may  be,  it  was  decided  by  this  Court,  in  Rodeba/ugh  v.  HoU       10^^* 
Ungsworth  (1),  that  an  inference  expressed  in  the  coUoqui-     Ausxam 
am  or  innuendoes  in  a  complaint  for  slander,  if  not  a  cor-       Ybal. 
rect  inference  from  the  words  averred  to  have  been  spoken, 
cannotsaffect  the  sufficiency  of  such  averments.   This  prin- 
ciple applies  in  the  case  before  us. 

2.  It  is  said  that  the  words  charge  an  impossible  crime, 
and  an  impossible  fact,  and  thus  carry  upon  their  face  their 
own  refutation. 

It  is  true  that  where  the  words  used  impute  an  act  which 
is  not  a  crime,  the  calling  it  a  crime  by  the  person  making 
the  accusation,  will  not  amount  to  a  slanderous  charge;  as, 
if  a  person  should  say  of  another,  speaking  under  the  com- 
mon law,  ^'  he  is  guilty  of  larceny,  for  he  picked  apples  off 
of  my  trees,"  here,  the  charge  shows  on  its  face  that  a  tres- 
pass, not  a  larceny,  was  committed,  and  the  misnaming  it 
by  the  slanderer,  will  not  raise  it  to  a  criminal  accusation. 
But  ''if  a  person  who  had  no  horse  were  to  publish  these 
iwords:  X  &  hath  stolen  m^  horse — ^the  discredit  would  be 
as  great  to  J^  £L  as  if  the  publisher  had  had  a  horse;  for 
every  person  who  heareth  the  words  may  not  know  whe- 
tber  he  had  a  horse  or  no;"  and  the  charge  would  be  ac- 
tionable. Siarkiej  supra^  77.  This  shows  that  Snyder  v. 
D^unij  4  Ind.  R.  578,  decided  by  this  Court,  is  not  law. 

Whether  the  words  in  the  case  at  bar  imply  an  impos- 
sible fact,  or  impute  an  impossible  crime,  we  are  not  able 
to  say.  Whether  it  is  physically  impossible  for  sexual  con- 
nection to  take  place  between  a  dog  and  a  woman;  and 
whether,  could  such  connection  take  place,  it  is  a  physical 
impossibility  that  conception  should  follow,  we  are  not  ad- 
vised. K  such  be  the  case,  we  do  not  think  it  is  generally 
known  to  the  people.  They  are  presumed,  bound,  indeed, 
to  know  the  law,  but  not  philosophic,  or  scientific  facts  and 
principles.  Hence,  we  think,  the  injury  to  the  plaintiff  may 
not  be  affected  by  the  truth  or  falsity  of  such  facts  and 
principles,  and  that  this  action  may  well  lie. 

Per  Ouriafiu — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings. 
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CASES  IN  THE  SUPREME  COURT 

J.  M  Wilsonj  JEL  J.  Shirk  and  D.  D.  Pratt,  for  the  ap- 
pellants (2). 

R.  P.  Effinger  and  N.  O.  Bossj  for  the  appellee. 

O)  6  Ind.  B.  389. 

(2)  Connsel  for  the  appellimts  made  the  following  pomte: 

1.  When  a  slanderons  charge  is  made  which  the  nnleamed  would  nnder- 
stand  as  imputing  a  crime,  the  action  of  slander  lies,  although  in  the  nature 
of  things,  sach  a  crime  could  not  have  been  committed,  unless  it  be  shown 
that  the  charge  was  made  only  in  the  hearing  of  tfaoee  who  knew  that  te 
crime  coold  not  be  committed.  Kennedy  t.  Gifford,  19  Wend.  296. — Goodrich 
T.  Wodcott,  S  Cow.  231.— P«a«  Y.  Oldham,  1  Cowp.  272,  il^.—  Woobuth  y. 
Meadnos,  5  East,  468.— G^^bm  r.  /ves,  S  Wend.  634. 

2.  When  the  words  used  are  of  a  donbtfnl  constmdion,  and  are  snck  tint 
nnleamed  persons  might  infbr  an  impatation  of  a  crime  against  nature  com- 
mitted by  the  plaintifT,  they  are  actionable;  and  it  shonld  be  left  for  the  jniy 
to  determine  in  what  sense  the  words  were  nnderetood  by  the  hearers.  The 
Inquiry  Is  not  whether  the  words  eould  hare  been  mdarstood  bk  any  other  tarma, 
but  whether  that  is  the  construction  which  common  persons  would  natoially 
put  upon  them.  RoberU  y.  Camden,  9  East,  96,  per  Ld.  Ellbnborocqh,  C. 
J.— 3  Cow.  239.-^  id,  714. 

3.  Where  words  fix>m  their  general  import  appear  to  haye  been  spoken 
with  a  yiew  to  defame  a  party,  the  Court  ought  not  to  be  industrious  in  patting 
a  construction  upon  them  different  from  what  they  bear  in  the  oonunon  accep- 
tation and  meaning  of  them.    1  Cowp.  272,  273. 

4.  Where  words  may  be  understood  in  two  different  senses,  one  as  imputing 
a  crime,  and  the  other  not,  it  is  proper  to  submit  the  question  how  tfaey  were 
understood  to  the  jury.    Demarmt  y.  Haring,  6  Cow.  76. 


■  ^#^ » 


Rosenthal  v.  The  Madison  and  Indianapolis  Plank* 

ROAD  Company. 


The  board  of  county  commissioners  being  an  inferior  Court  of  special  and 
limited  statutory  jurisdiction,  it  must  appear  upon  the  fisce  of  its  proceediogs 
that  its  action  was  in  conformity  with  the  requirements  of  the  statute  goy- 
eming  the  same. 

Thus,  an  act  of  1845  (Laws,  p.  54),  empowered  the  county  auditor  to  call 
Bpedal  sessions  of  the  board,  by  giying  notice  in  writing,  to  each  of  the  com- 
missioners, specifying  the  purpose  for  which  they  are  called  together;  and 
proyided  that  upon  receiyingsuch  notice  the  commissioners  should  meet  and 
transact  the  business  for  which  such  special  session  was  caHed.  JBidd,  in  a 
suit  where  an  order  by  two  commissionen  was  relied  upon  (tiie  third  not 
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being  prasent),  that  h  should  appear  that  snch  notice  was  giyen,  and  that  Maj  Teim, 

sacfa  Older  was  upon  the  sabject-matter  named  in  the  notice;  for  at  a  special  1858. 
session,  the  board  would  have  no  jurisdiction  oyer  any  business  not  specified 


in  the  notice  caUing  It.  BoaswTHAi. 

If  the  legislature  change  tiie  name  of  a  corporation  witiiout  altering  ha  powers  Tsb  Mai>i- 
or  identity,  it  does  not  affect  a  controversy  between  the  company  and  third     son,  Ac., 

parties.  Plam«oai> 

COXPIHT. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.    Wedneathy, 
Perkins,  J. — This  was  a  suit  by  the  Madison  and  Indi*  *^^^  *• 

anapolis  Plankroad  Company^  against  Sampson  Rosenthal, 

■ 

to  recover  toll  and  penalties  alleged  to  be  due  from  him  to 
the  company.  The  suit  was  commenced  before  a  justice 
of  the  peace.  Judgment  in  the  Common  Pleas  for  the 
company.  Sections  22  and  25,  of  the  charter  of  the  com* 
pany  are  as  follows: 

^Sec.  22.  If  any  person  or  persons  using  any  of  said 
road,  shall,  with  intent  or  view  to  defraud  said  company, 
pass  through  any  private  gate  or  bars,  or  along  any  other 
ground  near  the  said  road,  or  shall  practice  any  fraudulent 
means  to  lessen  the  payment  of  such  toll,  each  and  every 
person  concerned  in  such  fraudulent  practice,  shall  for 
every  such  offense,  forfeit  and  pay  to  such  company,  the 
sum  of  five  dollars,  without  any  stay  of  execution,  to  be 
recovered  by  an  action  of  debt,  at  the  suit  of  the  corpora- 
tion, before  any  justice  of  the  peace,  or  other  Court  having 
jurisdiction,  of  the  proper  county;  Provided^  That  nothing 
in  this  act  shall  be  so  construed  as  to  prevent  any  person 
residing  on  said  road,  from  passing  thereon,  about  their 
premises  between  the  gates,  for  common  and  ordinary 
business." 

^'  Sec.  25.  Such  company  may  make,  enact  and  publish 
any  and  all  ordinances  and  by-laws  which  they  may  deem 
proper,  not  inconsistent  with  the  laws  of  this  state,  in  order 
to  regulate  the  travel  upon  such  roads,  and  the  rules  to  be 
observed  by  persons  in  meeting  or  passing  with  teams  and 
vehicles,  and  the  width  thereof,  and  all  other  matters,  in- 
cluding the  times  and  places  of  holding  elections,  which 
may  be  deemed  for  the  Welfare  of  such  company.  Any 
person  violating  any  ordinance  or  by-law  made  by  such 
company,  shall  forfeit  and  pay  to  such  company  the  sum 
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May  Tom,  of  five  dollars,  to  be  sued  for  and  collected  according  to  the 

''^^^'  provisions  of  the  twenty-second  section  of  this  charter." 

RosBHTHAL  No  by-law  of  the  corporation  was  set  up  in  the  com- 

Tbx  Madi-  plaint,  or  given  in  evidence  on  the  trial.     Hence,  we  must 

Plavksoab  c^'^cl^^®  ^^^^  ^^^  suit  was  upon  section  22,  above  quoted, 
GoMPAVT.    of  the  charter. 

Being  so,  it  was  not,  it  would  seem,  sustained  by  the 
evidence;  and  if  not,  then,  indeed,  there  was  no  cause  of 
action  shown  in  the  complaint,  as  to  the  penalties  claimed. 
The  complaint  alleged  that  the  defendant  passed  thioagh 
^  a  gate  on  the  road  without  paying  tolL    The  proof  was 

that  he  did  so  because  he  denied  that  the  company  had 
complied  witii  certain  conditions  precedent  to  their  right 
to  take  tolL  He  was  not  attempting  to  defraud  them  of 
toll  admitted  to  be  their  due,  but  to  prevent  them  from  col- 
lecting  toU  of  him  to  which  he  alleged  they  had  no  right 
K  his  act  did  not  constitute  fraud,  within  the  meaning  of 
the  charter,  no  cause  for  recovering  a  penalty  was  shown. 

But  leaving  this  point  undecided,  we  pass  to  another 
which  goes  to  the  whole  cause  of  action,  and  is  decisive  of 
the  case. 

The  plankroad  of  th6  plaintiff  it  appears,  was  laid  along 
and  upon  an  existing  highway,  called  the  Michigan  Road, 
That  road  being  a  public  highway,  the  defendant  had  a 
right  to  pass  over  free  of  toll,  unless  the  company  had  the 
legal  possession  of  it. 

Section  26  of  the  charter  authorized  the  company  to  ex* 
tend  their  road  '^on,  along  and  upon  the  Mickigan  Roadf* 
but  section  28  provides  that,  ^'before  said  road  shall  be  nm 
through  any  county  in  which  the  consent  of  the  county 
commissioners  thereof  has  not  been  ahready  obtained,  said 
company  shall  procure  the  consent  of  said  county  board." 

The  object  of  this  provision  undoubtedly  was,  to  make 
it  a  condition  precedent  that  the  company  should  obtain 
the  consent  of  the  county  commissioners  before  they  appro* 
priated  the  public  highway,  lying  in  any  given  county. 
The  company  so  understood  it;  and  hence,  on  the  trial  of 
this  cause,  sought  to  show  a  compliance  with  the  condition* 
As  evidence  of  such  compliance,  they  introduced  an  oxderi 
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made  by  two  of  the  county  conuniesion^iB,  the  thitd  not  M^y  T«n>. 
being  present)  at  a  special  meeting  held  at  the  auditor's       ^Q^* 
office,  October  1, 1850,  giving  the  company  pennission  to  Bosbkthal 
luse  the  Michigan  Road  in  Decatur  county.  Trk  Madi- 

They  did  not  prove  that  any  notice  was  given  by  the  pj^'j^^'^j^ 
auditor  to  the  commissioners,  in  writing,  or  otherwise,  spe-    Coxpakt. 
cifying  the  object  for  which  said  special  meeting  was 
called. 

The  act  of  1845  (Laws  of  1845,  p.  54),  empowered 
county  auditors  to  call  special  sessions,  ^^by  giving  notice 
in  writing,  specifying  the  purpose  for  which  they  were 
called  together,  to  each  of  the  commissioners,'^  &c.;  and 
provided  that,  "upon  receiving  such  notice,  it  shaU  [should] 
be  the  duty  of  said  commissioners  to  meet  at  the  time  ap- 
pointed therein,  and  transact  the  business  for  which  such 
special  session  was  called" 

The  board  of  county  commissioners  is  an  inferior  Court 
of  special  and  limited  statutory  jurisdiction.  It  must  ap- 
pear, therefore,  upon  the  face  of  its  proceedings,  that  its 
action  was  conformable  to  the  requisitions  of  the  statute 
governing  it.  Barkeloo  v.  Randall  et  aU  4  Black£  476. — 
White  V.  Conovety  5  id.  462. — Rhode  v.  Davis,  2  Ind.  R. 
58« — Stravghan  v.  Inge^  5  id.  157. 

It  was  necessary,  in  this  case,  then,  to  show  thaf  that 
Court  met  pursuant  to  a  written  notice,  to  each  of  the 
commissioners,  stating  the  particular  object  of  the  session; 
and  further,  that  the  order  made  touching  the  extension  of 
the  plankroad,  by  the  plaintiff  below,  into  the  county  of 
DecatUTj  was  upon  the  subject-matter  named  in  such  no- 
tice; for  at  the  special  session,  the  board  would  have  no 
jurisdiction  over  any  business  not  specified  in  the  notice 
calling  it.  Pulaski  County  v.  Lincoln  et  oL,  4  Eng.  (Ark.) 
320. 

The  consequence  is,  that  the  appellee,  the  plaintiff  below, 
did  not  show  any  right  to  exact  toll  from  the  appellant,  as 
a  condition  of  his  using  the  Michigan  Road. 

Another  point  is  made.  After  the  corporation  was  cre- 
ated, a  subsequent  legislature  changed  its  name,  but  with- 
out altering  its  powers.   We  do  not  think  this  fact  amount- 
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T. 


Ifay  Ttnn,   ed  to  an3rthing,  as  between  the  company  and  third  persons. 
1858.       The  identity  of  the  corporate  body  could  be  shown.     See 
McObboob    The  President^  SfC.^  of  Fort  Wayne  v.  Jackson  et  aL,  7 
Blackf.  36. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion,  with  leave  to  amend,  &c 

J.  Gavin  and  O.  B,  Hord,  for  the  appellant. 


i«  ^»^  • 


WoMACK  r.  Henry. 


Wedneadojif 
June  S. 


APPEAL  from  the  Decatur  Court  of  Common  Pleas. 

Per  Curiam. — This  case  is  similar,  in  all  respects,  to  that 
of  Womack  v.  Woma^k^  9  Ind.  R.  288,  and  for  the  reason 
there  given,  the  judgment  herein  is  affirmed  with  10  per 
cent,  damages  and  costs. 

J.  Gavin  and  J.  R.  CoverdiU^  for  the  appellant. 


m  » 


McGregor  and  Wife  v.  Axe  and  Wife. 

In  a  Boit  in  chanceiy,  where  the  code  of  185S  was  in  force  at  the  time  of  die 
finding  or  decree,  the  failore  to  move  for  a  new  trial  is  fiital  to  an  appeal  to 
the  Sapreme  Oonrt 


Wednesdcaff 
June  2. 


APPEAL  from  the  Wayne  Circuit  Court 
Per  Curiam. — This  wks  a  bill  in  chancery  by  the  appel- 
lees against  the  appellants,  to  set  aside  a  conveyance  of 
certain  real  estate,  on  the  ground  of  fraud,  and  to  enjoin 
an  action  pending,  on  the  covenants  in  the  deed. 

The  cause  was  submitted  to  the  Court  for  hearing  at  the 
March  term,  1853,  but  no  decision  was  then  pronounced. 
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At  the  August  tenn  of  the  same  year,  on  leave  given,  the  M*y  Tenn 
complainants  introduced  additional  testimony  over  the  ob-       ^^^' 
jeetion  of  defendants,  and  thereupon  the  Court  pronounced 
its  decree  for  the  complainants. 

No  motion  was  made  for  a  new  trial,  but  several  excep- 
tions were  taken  to  the  proceedings  below. 

It  is  assigned  for  enotj  first,  that  there  was  no  equity  to 
authorize  the  decree  on  the  pleadings  and  evidence,  as  the 
case  stood  at  the  March  term,  1853,  when  it  was  submit* 
ted;  and  secondly,  that  the  Court  eired  in  receiving  testi- 
mony after  the  cause  was  submitted,  against  the  objections 
of  the  defendants. 

As  the  Revised  Statutes  of  1852,  by  which  the  distinc- 
tion between  actions  at  law  and  suits  in  equity  is  abolished, 
was  in  force  at  the  time  the  decree  or  finding  of  the  Court 
in  this  case  was  pronounced,  we  think  the  case  must  be 
governed  by  the  code.    2  B.  S.  p.  223,  §  799. 

A  motion  for  a  new  trial  was  necessary  to  have  been 
made  in  the  Court  below,  in  order  to  present  any  question 
for  the  determination  of  this  Court  Doe  v.  Herr  et  al.^  8 
Ind.  R.  24. 

The  judgment  is  affirmed  with  costs. 

C.  H*  Test,  J.  M.  Wilson  and  O.  W.  JuHcm^  for  the  ap- 
pellants. 

J.  Perry,  for  the  appellees. 


Johnson  v.  Bell,  Administrator. 

Wbeie  no  exoeptbn  wu  noted  at  the  time  a  dednon  was  made,  bat  the  bill 
ef  exceptions,  filed  two  dajs  after  judgment,  states  in  the  present  tense,  that 
the  party  excepts, — hdd,  that  the  exception  was  taken  too  late. 

Where  a  bill  of  exceptions  taken  and  filed  after  the  decision  objected  to  was 
made,  stales  that  the  partj  excepted  to  the  decision  at  the  time  it  was  made, 
it  will  be  presumed  that  time  was  given  to  reduce  the  exception  to  writing, 
from  the  &ct  that  the  Court  afterwards  permitted  it  to  be  filed;  but  where 
neither  the  bill  nor  the  record  shows  the  exception  to  have  been  taken  at  the 
time  tiko  decision  was  made,  it  cannot  be  presumed  that  it  was  so  taken,  from 
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May  Term,       the  &ct  tiuU  the  Court  permittsd  the  bill  of  exMptioiit  to  he  aftarwwdi 

1858.        filed. 


JoHvsoir 

T. 
BsLIi. 

JiiimS. 


APPEAL  firom  the  Warren  Court  of  Common  Pleas. 

Per  Cwriam. — This  was  a  suit  brought  by  the  appellee 
against  the  appellant  on  a  promissory  note,  before  a  justice 
of  the  peace,  and  appealed  to  the  Common  Pleas.  In  the 
Common  Pleas  the  cause  was  submitted  to  the  Court  for 
trial  on  the  8th  day  of  the  October  term,  1855.  On  the 
9th  day  of  the  same  term,  there  was  a  finding  by  the  Court 
for  the  plaintiff  below.  Motion  for  a  new  trial  made  and 
overruled;  no  exception  noted;  and  judgment  on  the  find- 
ing for  34  dollars,  71  cents. 

Afterwards,  on  the  11th  day  of  said  term,  the  appellant 
filed  his  bill  of  exceptions,  setting  out  the  evidence,  and 
stating  that,  ^  to  the  Court  overruling  the  motion  for  a 
new  trial  and  rendering  a  judgment  as  aforesaid^  the  de- 
fendant excepts,"  &c  This  language  is  in  the  present 
tense.  The  term  "excepts"  has  reference  to  the  time  of 
filing  his  bill  of  exceptions,  and  not  to  the  time  his  motion 
was  overruled,  which  was  two  days  before.  Leyner  v.  The 
State,  8  Ind.  R.  490. 

It  is  provided  by  statute  that  "  the  party  objecting  to 
the  decision  must  except  at  the  time  the  decision  is  made; 
but  time  may  be  given  to  reduce  the  exception  to  writing  " 
&c    2  R.  S.  p.  115,  §  343. 

Where  a  bill  of  exceptions,  taken  and  filed  after  the  de- 
cision excepted  to  was  made,  states  that  the  party  excepted 
to  the  decision  at  the  time  it  was  made,  we  would  presume 
that  time  was  given  to  reduce  the  exception  to  writing, 
from  the  fact  that  the  Court  afterwards  permitted  it  to  be 
filed.  But  where,  as  in  this  case,  neither  the  bill  of  excep- 
tions nor  the  record  shows  that  the  party  excepted  at  the 
time,  we  cannot  presume  that  he  did  so  except,  from  the 
fact  that  the  Court  permitted  the  biU  of  exceptions  to  be 
afterwards  filed. 

We  think  the  exception  was  not  taken  in  time,  and  there- 
fore that  there  is  nothing  before  us. 
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The  judgment  is  affirmed  with  costs.  ^^7  Tenn, 

R.  A.  Chandlery  for  the  appellant  1858, 

X  R.  M.  Brvanty  for  the  appellee.  Buttok 

T. 

Lent. 


The  State  for  the  use  of  Oak  Grove  Township  v.  Hol* 
TON  and  Another,  Auditor  and  Treasurer  of  Benton 
County. 

APPEAL  from  the  Benton  Circuit  Court.  Wednesday, 

Per  Ouriam. — This  was  a  complaint  against  BoUon  and  *^*^  ^' 
Howard,  the  treasurer  and  auditor  of  Benton  county,  for 
an  injunction  to  prohibit  said  officers  from  paying  over  to 
the  treasurer  of  state  the  interest  arising  from  the  sale  of 
certain  congressional  school  sections,  for  distribution  under 
the  school  law  of  1853.  Demurrer  to  the  complaint  sus- 
tained. 

The  sustaining  of  the  demurrer  is  the  only  error  assigned. 
But  the  record  presents  no  exception  to  the*  rulings  of  the 
Circuit  Court;  hence  the  cause  is  not  properly  before  us. 

The  appeal  is  dismissed. 

EL  W.  Chase  and  J.  A.  Wilstachy  for  the  state. 

X  IL  M»  Bryantj  for  the  appellees. 


!•»    ■ 


Button  v.  Lent. 

APPEAL  from  the  Cass  Court  of  Common  Pleas.         Wednetday, 
Per  CWrtom. — Suit  commenced  before  a  justice  of  the  •'^  ** 
peace  on  an  account.     A  bill  of  particulars  was  filed.   The 
defendant  filed  a  bill  of  particulars  as  a  setKiffi    Trial 
Judgment  for  the  plaintifi.    Appeal  to  the  Common  Pleas. 
Trial  and  judgment  for  the  plaintiff. 
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May  Term,  tracts,  the  waiver  is  good  as  to  the  mortgage  contract^  and 
^^^      the  appellant  could  have  prevented  a  resort  to  that  by  pay- 
Blliott     ing  the  note- 

The  decree  is  affirmed  with  3  per  cent  damages  and 
costs. 
J.  P,  Oreen^  for  the  appellant 
J.  L.  Wilson  and  E.  IL  WUsony  for  the  appellees. 


T. 

BCiLUB. 


•  •>  «■> 


Newman  v.  Fenters. 


Wednesday, 
June  2, 


APPEAL  from  the  Carroll  Court  of  Common  Pleas. 

Per  Curiam. — In  this  case,  no  exception  was  taken.  No 
question  is  presented  to  this  Court. 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 

A.  HI  Evansj  for  the  appellant. 


1  ■  <  ■  I 


Elliott  v.  Mills. 

In  a  suit  upon  an  aooonnt  which  appears  npon  its  face  to  be  barred  by  the 
fltatute  of  limitations,  a  credit  giTen  by  the  plaintiiFwiliiin  the  period  of  lim- 
itation, does  not  take  the  account  out  of  the  operation  of  the  statute^  vifliont 
proof  that  such  credit  was  a  payment  by  the  defendant. 

But  where  the  defendant,  when  called  npon  for  payment,  examined  the  aeconnt, 
including  each  credits,  and  pronounced  it  correct,— Aebf,  that  the  credits  were 
admitted  to  be  ooxrectly  entered  as  payments;  and  that  the  jury  might  infer 
from  such  admission  a  new  promise  to  pay  the  residue  of  the  debt. 

The  affidavits  of  jurors  may  be  receiyed  in  support  of  their  Terdict;  but  not  to 
impeach  it.  Much  less  will  the  statement  of  jurors,  not  under  oath,  be  n- 
ceiTed  to  impeach  their  yerdict. 


Wednetdcy, 
June^, 


APPEAL  £rom  the  Marion  Conrt  of  Cknamon  Pleas. 
Davison,  J« — This  was  an  action  commenced  on  the  22d 
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of  December^  1855,  by  MUls  against  EUioUj  for  goods  sold  May  Tenn, 
and'  delivered.     A  bill  of  particulars  filed  with  the  com-       ^^^' 
plaint  shows  various  items  of  account,  and  also  various      Sluott 
credits  which  when  deducted  leave  a  balance  of  560  dollars      Mills. 
in  favor  of  Mills, 

The  last  item  on  the  debit  side  of  the  account  appears 
to  have  been  charged  May  18, 1849.  The  bill  then  sets 
forth  two  items  of  credit  as  follows: 

'^  March  16, 1850,  by  merchandize,    -      -      -     $20  00 
"  JiifMJ  4, 1851,     -.-.....         200" 

The  defendant  answered — 

« 

1.  That  on  the  9th  day  of  Mapy  1851,  he  sxkdMUls  made 
a  full  settlement  of  all  accounts  then  existing  between  them, 
in  which  it  was  found  that  defendant  was  then  indebted  to 
Mills  380  dollars  and  no  more,  and  that  afterwards  on  the 
10th  day  of  the  same  month,  he  fully  paid  the  amount  so 
found  due  on  settlement. 

2.  That  the  cause  of  action  did  not  accpie  within  six 
vears  next  before  the  commencement  of  the  suit,  &c 

Replies  in  denial  of  the  answer. 

Verdict  in  favor  of  the  plaintiff  for  355  dollars.  And  the 
Court  having  refused  a  new  trial,  rendered  judgment,  &c. 

The  evidence  is  upon  the  record  in  the  form  of  deposi- 
tions. David  A,  Lyman  deposed  that  he  was  the  plaintiff's 
salesman  and  bookkeeper;  that  in  the  year  1849, he  presented 
to  the  defendant  [the  account]  and  demanded  its  payment-^ 
the  charges  in  the  account  presented  beingthe  sameas  in  that 
on  which  this  suit  is  founded,  but  as  to  the  credits  witness 
cotdd  not  speak  with  certainty;  that  defendant,  when  the 
account  was  presented,  did  not  deny  it,  but  on  the  contrary, 
said  he  would  pay  it ;  that  since  its  presentation,  witness 
has  had  several  conversations  with  defendant  respecting 
the  account,  and  he  always  said  he  would  pay  it  as  soon 
as  he  could;  that  the  last  of  these  conversations  occurred  in 
1851. 

Sextatiy  another  witness,  testified  that  in  January^  1855, 
he  called  on  the  defendant  at  IndianapoliSj  and  showed  him 
the  same  account  on  file  among  the  papers  in  this  case; 
Vol.  X-— 24 
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Mmj  Tttm,  that  he  took  the  account  into  his  hands,  looked  over  it  and 

^^^'      said  it  was  all  right;  but  that  he  failed  to  pay.    Lffman,  in 

SX.UOTT     a  second  deposition  taken  at  the  instance  of  the  defendant, 

Mii£B.      Bays  there  is  on  the  plaintiff's  books  an  entry  of  credit  in 

favor  of  the  defendant  for  50  dollars,  which  purports  to 

have  been  given  on  the  17th  of  December^  1849,  and  is  not 

contained  in  the  plaintiff's  bill  of  particulars. 

The  above  is,  in  substance,  the  evidence,  so  far  as  it  re- 
lates to  questions  arising  in  the  record. 

The  reversal  of  the  judgment  is  sought  upon  two 
grounds:  1.  The  action,  it  is  ^aid,  is  barred  by  the  statute 
of  limitations;  and  2.  That  the  verdict  is  unsustained  by 
the  proofs. 

We  have  seen  that  the  last  item  on  the  debtor  side  of 
the  account  was  charged  Ma^  the  18th,  1849;  hence,  it 
must  be  presumed  that  the  cause  of  action  accrued  at  that 
date;  and  as  the  present  suit  was  not  commenced  until  the 
22d  of  December^  1855,  the  action  is  plainly  within  the 
statute,  unless  the  credits  of  March  the  16th,  1850,  and 
Jime  the  4th,  1851,  take  the  case  out  of  its  operation.  This 
result  would  not  follow  the  mere  fact  that  credits  were 
given ;  because  that  would  allow  creditors  holding  accounts 
against  which  the  statute  had  run  to  manufacture  evidence 
for  themselves ;  but  when  such  credit  is  given  with  the  pri- 
vity  of  the  debtor,  or  he  assents  to  it  as  a  payment  on  the 
debt,  a  new  promise  to  pay  the  residue  may  be  infened* 
2  R.  S.  p.  78,  §  223.— Angell  on  Lim.  ch.  22,  p.  304.— IVirs. 
on  Cont.  p.  353.  It  has  been  decided  that  a  credit  given 
by  the  jdaintiff  oa  an  account  which  would  otherwise  be 
barred  on  its  face,  without  proof  that  such  credit  was  a 
payment  by  the  defendant,  does  not  take  the  debt  without 
the  operation  of  the  statute.  Taplor  v.  MeDonald^  2  Conn. 
R.  178.— Watson  v.  Dak,  1  Porter  (Ala.)  247. 

In  the  case  at  bar,  the  proof  is  that  the  defendant,  when 
called  on  for  payment,  took  the  account,  which  included 
the  credits,  into  his  hands,  examined  it,  and  said  it  was  all 
right.  This  v^ras,  in  effect,  an  admission  not  only  that  the 
debit,  but  also  that  the  credit  side  of  the  account  was  cor- 
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rectly  stated;  and  from  such  admission,  the  jnry,  in  our  H^y  Term, 
opinion,  bad  a  right  to  find  that  the  credits  of  March  the      ^^^' 
16th  and  June  the  4th  were  entered  in  good  faith  as  pay-     Bluott 
xnents  then  made  by  the  defendant,  and  also  to  infer  a  new      Mills. 
promise  to  pay  the  residue  of  the  debt.     At  all  events,  the   * 
jury  have  made  the  inference  from  evidence  which  it  was 
their  duty  to  weigh,  and  we  are  not  inclined  to  hold  their 
conclusions  erroneous.     CkmweU  v.  Biichanom^  7  Blackf. 
537. 

Among  the  causes  assigned  for  a  new  trial,  there  is  one 
especially  relied  on  which  reads  thus:  "The  jury  unin- 
tentionally omitted  to  allow  the  defendant  a  credit  of  50 
dollars,  as  proved  by  the  deposition  of  David  A.  Lynum!^ 
To  sustain  this  assignment,  the  defendant  proposed  to  in- 
troduce upon  the  hearing  of  the  motion  the  following  state- 
ment: 

^Joseph  EL  MUls  v.  Wm.  X  Elliott.  We  the  under- 
signed, two  of  the  jurors  who  tried  the  above  cause,  state 
that  we  unintentionally  overlooked  and  failed  to  give  the 
defendant  the  credit  of  50  dollars  paid  by  him  on  the  17th 
of  December^  1849,  as  shown  by  the  deposition  of  David 
A.  Lymafii  wherefore  we  say  that  the  verdict  is  for  50  dol- 
lars too  mudi.  [Signed,]  William  H.  Lingenfelter^  Tho^ 
mas  Morrison?^ 

The  Court  refused  the  introduction  of  this  statement,  and 
the  defendant  excepted. 

The  rule  is  that  the  affidavits  of  jurors  may  be  received 
in  support  of  their  verdict;  but  not  to  impeach  it.  2 
Blackf.  114  (1).  Here,  the  jurors,  in  effect,  say  that  in  con- 
seqneiice  of  their  negligence  the  verdict  is  erroneous.  This 
is  evidently  an  impeachment  of  the  verdict  But  the  state- 
ment was  not  even  verified  by  oath,  and  was  for  that  rea- 
son inadmissible.  And  the  rule  to  which  we  have  referred 
at  once  shows  that  there  was  no  error  in  the  refusal  to  ad- 
mit the  statement. 

In  view  of  all  the  evidence,  we  are  not  inclined  to  say 
that  a  new  trial  should  have  been  granted. 

Per  Ouriam. — The  judgment  is  affirmed,  with  2  per  cent 
damages  and  costs. 
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BCay  Term,        W.  Henderson,  for  the  appellant. 
^^°'  N.  B.  Taylor  and  J.  Cobum,  for  the  appellee. 


Thb  State.       (^)  ^^f  '^>  ^^""'^^  ▼•  ^n^  8  Ii^d.  B.  315. 


■^•^m^t- 


"WiLKiNSON  V.  The  State. 

The  word  said,  in  an  indictment,  will  be  referred  to  the  next  anteoedent  onlj 

when  the  plain  meaning  requires  it. 
An  indictment  for  passing  a  forged  and  ooanterfeit  bank  note  with  intent  to 

defraud,  need  not  aver  that  the  person  to  whom  the  note  was  passed  did  not 

know  that  it  was  counterfeit. 
Qucare,  whether  the  intent  to  defraud  must  exist  towards  the  person  to  whom 

the  counterfeit  mone j  is  passed,  or  whether  it  maj  not  exist  towards  thiid 

persons. 
It  teems,  that  an  indictment  in  the  words  of  the  statute,  alleging  the  passsge 

of  the  counterfeit  with  intent  to  defraud  generally,  would  be  good;  but  that 

where  the  intent  to  defraud  a  particular  person  is  ayerred,  it  must  be  proTed. 


Tkursdtuf, 
JuneS, 


APPEAL  from  the  Porter  Circuit  Court 

Perkins,  J. — Indictment  for  forgery.  Motion  to  quash 
overruled.  Trial,  conviction,  and  sentence  to  the  peniten- 
tiary.    A  motion  in  airest  of  judgment  was  denied. 

The  evidence  is  not  upon  the  record* 

But  two  questions  are  presented,  and  they  arise  upon 
the  indictment. 

The  indictment  reads  as  follows: 

'^  The  grand  jurors  of  the  state  of  Indianaj  good  and 
lawful  men  of  Porter  county,  impanneled,  charged  and 
sworn  in  the  said  Circuit  Court  at  the  term  thereof  afoie- 
said,  to  inquire  within  and  for  the  body  of  said  county, 
upon  their  oaths  present,  that  Frank  Wilkinson,  late  of  said 
county,  on  the  twentieth  day  of  March,  A.  D.  1857,  at  JRw- 
ter  county,  did  unlawfully,  falsely,  fraudulently  and  feloni- 
ously, give,  barter,  sell,  utter,  publish,  and  put  away  to  one 
Joseph  Jones,  a  certain  false,  forged  and  counterfeit  bank 
note,  which  said  note  was  made  in  imitation  of,  and  did 
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then  and  there  purport  to  be  a  bank  note  for  the  sum  of  ^^7  I'onDi 
five  dollars,  issued  by  the  Farmers^  Bank  of  Kentucky^      1^S%. 
made  payable  to  bearer  on  demand  at  their  bank  in  Prince-'  Wilkiksok 
ton,  which  said  note  is  of  the  tenor  following,  to-wit:  Thb  Stats. 


5.  717.  717.    6. 
C.  C. 

The  Farmer^  Bank  of  Kentucky  will  pay  "Fire  Dollan,  at  their  hank  in 
PrineOon,  to  the  hearer  on  demand. 

6.  Drankfori,  Oct.  1, 1856.  5. 
/.  B.  SempUf  Cash.                                         John  H.  Banna,  Pres't. 

Toppan,  Carpenter,  CanieaT  fr  Oo.,  Phila.  ff  New  York. 


'^  With  intent  to  defraud  the  said  Joseph  Jones,  and  with 
intent  to  have  the  same  put  in  circulation;  the  said  Frank 
Wilkinson  then  and  there  well  knowing  the  said  note  to  be 
false,  forged  and  counterfeit:  against  the  peace  and  dignity 
of  the  state  of  Indiana,  and  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided. 

«  Mark  L.  De  MoUe,  Pros.  Att'y." 

Two  objections  are  taken  to  this  indictment — 

1.  That  it  is  uncertain. 

2.  That  it  does  not  charge  an  indictable  offense. 

The  uncertainty  is  alleged  to  arise  from  the  use  of  the 
word  said,  in  the  sentence  immediately  preceding  the  copy 
of  the  note  given  in  the  indictment*  It  is  claimed  that 
that  word  refers  to  the  note  last  before  mentioned;  that 
that  is  the  genuine  note;  and,  hence,  that  the  indictment 
charges  the  passing  of  a  genuine,  not  a  forged  note. 

Our  statute  enacts  that  ^  the  words  '  preceding'  and  '  fol- 
lowing,' referring  to  sections  in  statutes,  shall  be  understood 
as  meaning  the  sections  next  preceding,  or  next  following 
that  in  which  such  words  occur,  unless  some  other  section 
is  designated."  2  IL  S.  p.  839.  It  lays  down  no  rule,  so 
hx  as  we  have  noticed,  in  relation  to  the  use  of  the  word 
said.  We  determine  its  reference,  in  any  given  case,  by 
the  sense.  In  the  interpretation  of  a  written  instrument, 
Kent  says  that  ^'  the  relative  same  refers  to  the  next  ante- 
cedent, though  the  word  said  does  only  when  the  plain 
meaning  requires  it."    2  Com.  p.  555. 

Applying  this  rule  to  the  indictment  before  us,  we  have 
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May  Tenn,    no  difficulty  in  deciding  that  it  refers  to  the  counterfeit 
1858.      note. 


W1121X8OH  The  objection  to  the  sufficiency  of  the  indictment  in 
Thb  State,  charging  the  offense  is,  that  it  does  not  aver  that  JtmeSj  to 
whom  the  bill  was  passed,  did  not  know  that  it  was  a  conn- 
terfeit.  But  the  objection  is  groundless.  It  was  not  ne> 
cessary  that  the  indictment  should  negative  such  know- 
ledge. 

The  indictment  was  framed  upon  section  32,  2  R.  S.  p. 
416.  It  contains  the  language  of  that  section,  and  a  part 
of  that  of  the  succeeding  section,  which  creates  a  separate 
offense.  But  the  language  incorp<Mrated  from  the  latter 
section  is  surplusage  and  does  not  vitiate  the  indictment 
See  Dillon  v.  The  State,  9  Ind.  R.  408. 

The  essence  of  the  crime  created  by  the  32d  section  is 
the  intent  to  defraud  by  passing  the  counterfeit  money. 

The  essence  of  the  crime  created  by  the  33d  section  is, 
the  intent  to  have  the  counterfeit  money  disposed  of — ^put 
in  circulation. 

Under  this  latter  section,  it  is  very  dear  that  the  want  of 
knowledge  of  the  character  of  the  money  on  the  part  of 
the  receiver,  need  be  neither  aveired  nor  proved.  Indeed, 
where  a  person  (the  manufacturer,  for  example,)  was  seek* 
ing  to  get  counterfeit  money  put  in  circulation,  he  woidd 
be  likely  to  select,  as  agents  for  the  purpose,  those  who 
knew  its  character,  and  were  skilled  in  such  busanese. 

Nor  need  the  want  of  such  knowledge  necessarily  be 
averred  or  proved  in  a  prosecution  under  the  32d  seetion; 
because  the  person  passing  the  counterfeit  money  may  not 
know  that  the  receiver  is  aware  that  it  is  counterfeit,  and 
hence  may  intend  to  defraud  him,  though  such  knowledge 
does  exist;  while  the  receiver,  with  such  knowledge,  may 
deem  it  advisable  to  take  the  money  for  the  purpose  of  be- 
ing able  to  prosecute  and  bring  to  justice  the  offender. 

There  may  be  another  reason — though  we  decide  nothing 
here  upon  this  point  It  is  not  dear  that  the  intent  to  de- 
fraud must  exist  in  reference  to  the  person  to  whom  the 
counterfeit  money  is  passed.    It  may,  perhaps,  exist  to- 


-••^■«*- 


Sherry  and  Others  v.  Picken. 

Smbtements  are  personal  pxoportf  ,  and  nay  ba  sold  bj  parol  oonftract,  eun* 
est  being  paid  where  the  price  reaches  an  axnonnt  within  the  statnte  of 
frands. 

Where  the  sale  is  complete,  the  title  passes  without  deUrery  of  the  property. 

Bat  where  deliTery  and  payment  are  to  be  ooncqrrent  acts,  the  pnrohaeer  eaiif 
not  daim  possession  till  he  has  paid  the  price;  and  in  such  case,  the  seller 
has  a  lien  for  nnpaid  pnrchase-money. 

THiere  delivery  is  to  precede  the  payment  of  the  money,  possession  may  be 
daimed  before  payment,  unless  the  parehaser  be  discovered  to  be  insolvent} 
and  if  possession  be  voluntarily  delivered  witboui  the  payment  of  tha  pur* 
chase-money,  the  lien  is  waived,  unless  secured  by  mortgage. 

A  receipt  b  not  usually  a  contract,  though  it  may  be  so  drawn  as  to  constitute 
one.  A  receipt  not  purporting  to  contain  a  contract,  but  merely  acknow- 
ledging  a  ooatract  to  have  been  made  and  a  sum  paid  tfaeveon,  is  not  itself  a 
oontract,  nor  doee  it  preclude  parol  proof  of  the  contract  referred  to. 

If  A,  purchase  personal  property  of  B.,  who  afterwards  sells  it  to  C — ^the  lat- 
ter purchasing  and  holding  the  same  in  good  faith — A,  cannot  maintain  a 
suit  for  the  property  against  B.  and  C,  without  fint  making  a  demand. 
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wards  third  persons.    A  counterfeit  bill  may  be  disposed  May  Tens, 
of  to  one  man  for  the  purpose  of  a  fraud  to  be  perpetrated      •^°*^ 
apon  another.     The  statute  does  not  specify  against  whom      Shbxrt 
the  intent  to  defraud  must  exist;  and  perhaps  an  indict-     Picnir. 
ment,  in  the  words  of  the  statute,  alleging  the  passage  of 
the  money  with  intent  generally  to  defraud,  would  be  good. 
It  should  be  observed,  howeyer,  that  where  the  prosecutor 
does  aver  the  intent  to  be  to  defraud  a  particular  person, 
he  will  probably  be  held  to  proof  of  the  averment 

Per  Ouriam^ — The  judgment  is  affirmed  with  costs. 

X  B.  Nilesj  for  the  appellant. 

M*  L.  JDe  MottBy  for  tiie  state  (1). 

(1)  Touching  the  word  mid,  Mr.  JDe  MotU  eit«d  1  Chit.  PI.  pp.  S38. 889;  % 
Kent's  Com.  p.  719.  Upon  the  second  point  in  the  case,  he  dted  Whart.  Preo. 
pp.  164,  165;  2  B.  S.  pp.  367,  868. 


APPEAL  from  the  Tippecaaoe  Court  of  Common  Pleas,  Thwndmi, 

Jun£  S 

Perkins,  J. — Suit  by  Picken  against  Sherry  and  others, 
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Ifay  Term,   for  a  quantity  of  corn,  alleged  to  have  been  the  property 
•'^^^^°'      of  the  former  and  wrongfully  converted  by  the  latter  to 
Shsbbt     their  own  use* 

PicKBK.  Answer,  denying  property  in  the  plaintiff,  and  alleging 

property  in  the  defendants.  Issue  by  reply.  * 
Trial  by  jury;  judgment  for  the  plaintiff. 
Picken  claimed  title  to  the  com  by  virtue  of  a  purchase 
from  Sherry.  Sherry^  and  the  other  defendants  who  claimed 
through  him,  denied  that  Picken  so  far  complied  with  his 
contract  of  purchase  as  to  vest  the  title  to  the  com  in  him. 
And  this  was  the  question  in  the  cause. 

Sherry  raised  the  com,  and  Pickef^  averred  that  he  pm^ 
chased  it  of  him  while  it  was  yet  standing  in  the  field,  and 
paid  a  part  of  the  purchase-money.  Sherry  denied  that 
Picken  complied  with  his  contract  of  purchase,  [averred] 
that  the  title  to  the  com  never  vested  in  him,  and  that  he, 
Sherry^  as  he  lawfully  might,  subsequently  resold  it  to  his 
co-defendants. 
The  jury  found — 

1.  "  That  on  the  4th  day^f  September,  1854,  the  defend- 
ant, Sherry,  sold  and  delivered  eighty-seven  acres  of  conn, 
standing  in  the  field,  to  the  plaintiff,  and  that  said  com 
thereby  became  the  property  of  the  plaintiff." 

2.  They  found  that  the  defendant,  Sherry,  subsequentiy 
made  a  pretended  sale,  &c,  to  the  other  defendants,  and 
that  their  possession  of  the  cOm^^^^  wrongful,  &c 

3.  They  found  the  value,  &c. 
Growing  crops,  raised  annually  by 

property,  and  mdy  be  sold  by  parol  contract^ 
paid  where  the  price  equals  the  amount  for 
ute  of  frauds  requires  earnest.  WecUherly  v.  jnig^gm^s- 
Ind.  R.  lZ.—Bricker  v.  Hughes,  4  id.  146.  Where  the  sale 
is  complete,  the  title  passes  without  the  delivery  of  the  pro- 
perty. Indiana  Digest,  tit.  Sale,  p.  724.  But  possession 
cannot  be  claimed  by  the  purchaser  till  payment  of  the 
price,  where  payment  and  delivery  are  to  be  concurrent 
acts.  The  seller,  in  such  case,  has  a  lien  for  the  unpaid 
purchase-money.  But  if  the  delivery  is  to  precede  for  a 
certain  time,  the  payment  of  the  money,  then  possession 
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may  be  claimed  without  such  payment,  unless  the  puicha-  May  Twnt, 
ser  be  discovered  to  be  insolvent.     And  if,  in  any  case,  pos-      ^^^^' 
seasion  be  voluntarily  delivered  without  the  payment  of     Shbbkt 
the  pnichase-money,  the  lien  for  the  latter  is  waived,  unless     Piokbv. 
secured  by  mortgage.     See  Bouv.  L.  Die,  tit.  Stoppage  in 
Transitu. 

In  this  case  a  receipt,  as  follows,  was  given  in  evidence: 

^  September  4th,  1854.  This  is  to  certify  that  I  have  sold 
to  Hunter  Picken  one  lot  of  87  acres  of  com,  and  have  re- 
ceived on  the  same  325  dollars.    Jcu^ob  Sherry.^ 

The  Court  instructed  the  jury  that  this  written  instru- 
ment merged  all  contracts  relative  to  the  corn,  and  that  pa- 
rol evidence  of  a  contract  of  sale  could  not  be  given. 

A  receipt  is  not  usually  a  contract.  It  may  be  sp  drawn 
as  to  constitute  one,  but  the  above  is  not.  It  does  not  pur- 
port to  contain  the  contract.  It  merely  acknowledges  that 
one  has  been  made,  and  the  amount  of  money  named  paid 
on  it.  It  did  not  preclude  proof  of  the  terms  of  that  con- 
tract   Pribble  v.  Kent  et  aLj  at  this  term  (1). 

The  Court  instructed  the  jury  that  this  suit  could  be 
maintained  against  the  defendants  without  a  demand  hav- 
ing  been  first  made  of  the  corn. 

This  instruction  was  wrong.  The  evidence  shows  that 
all  of  the  defendants  except  Sherry  were  bona  fide  holders 
of  the  com,  through  a  purchase  from  Sherry.  The  law  is 
well  settled  that  in  such  case  a  suit  cannot  be  maintained 
against  such  holders,  at  least  till  after  demand.  Till  that 
has  been  made,  and  not  complied  with,  they  are  not, 
at  aU  events,  verongdoers.  Wood  v.  Cohen  et  oLj  6  Ind.  R. 
4fi5. 
^^IT'^^ltaM  to  the  measure  of  damages,  see  Pribble  v.  Kent^  su- 

pre  the  sale  . 

'      ,  pjo- f  ^^^^'^'^^ — The  judgment  is  reversed  with  costs. 

y  ^  -p<5ion  ^  remanded  for  a  new  trial. 

t  P^^  r^lje  \a.  Huff,  Z.  Bairdy  J.  R  La  Rue  and  W.  F.  Lane,  for 

''tirrent  ^peUants  (2). 

oaid  *  ^-  fi^^wy,  K  TFi  Chase  and  J.  A.  Wihtach,  for  the 

i 

■ 

I 
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May  T< 

1858, 

JOBHSTOV 

T. 


(1)  AMie,B». 

(2)  Upon  the  points  stated  in  the  first  fonr  paragmpbs  of  tlie  syUabos,  conn- 
sel  for  the  appellants  dted  WUnuhurst  t.  Bowker,  40  E.  C.  L.  629 ;  Bradley  t. 
Michad,  1  Ind.  R.  551 ;  Bloxam  r.  Saunden,  4  B.  &  0. 941 ;  Chit.  Cont  p.  442; 
Parker  r.  BowUm,  4  Bing.  380;  Stozy  on  Cont  SS  808>  904;  OcmUmi  t.  CA- 
grove,  3  Ind.  B.  866.  Touching  tho  mMsnrB  of  damtges — ChlL  Cont.  p.  445, 
note  2,  where  nnmerons  anthorities  are  cited. 

(S)  Upon  the  points  stated  in  the  first  four  paragraphs  of  the  sjllabns,  coxm- 
sel  for  the  appeUee  dted  1  Pars.  Cont.  486,  448,  448;  Smkh  t.  I>0iiiie,  6Flck. 
868;  Chit  Cont  869,  870,  841, 847, 848.  Upon  the  point  stated  in  the  fifth 
paragraph— Chit  Cont  383;  1  Pan.  Cont  436.  Touching  the  measve  of 
damages — Sedgw.  Dam.  507,  and  numerous  cases  there  dted. 


•«»Vi 


Perry  v,  Ensley  and  Wife. 


Thundajf, 
June  9, 


APPEAL  from  the  Bartholomew  Circuit  Court. 

Per  Curiam. — Motion  to  vacate  the  judgment  in  a  Buit 
to  set  aside  a  deed  as  fraudulent.     Motion  denied. 

The  judgment  in  the  case  is  affirmed  with  costs,  for  rea- 
sons given  in  Benner  v.  Benner  (1)  and  Robinson  v.  Ber- 
gan  (2),  at  this  term. 

W.  Herod  and  &  Stansifer^  for  the  appellant 


fi;  Ante,  856. 
Ca)  Pert. 


■  ■••' 


••«- 


Johnston  t;.  Pitcher. 


Thunday, 
June  8. 


APPEAL  from  the  Decatur  Circuit  Court. 

Per  Curiam^ — Suit  upon  the  judgment  of  a  justice  of 
the  peace. 

Answer,  the  statute  of  limitations,  of  six  years. 

Demurrer  to  the  answer  overruled.  Judgment  for  the 
defendant. 
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The  appellant  relies  on  the  cases  of  Reddingion  v.  Jt^  ^^7  Tem, 
lion  et  al,  2  Ind.  R.  224,  and  Barker  v.  Adams,  4  id.  574.         ^^^ 

The  cases  are  not  applicable.     They  were  suits  upon  Thb  State 
jadgments  in  Courts  of  record,  other  than  those  of  justices     Bobssov. 
o{  the  peace,  and  were  governed  by  a  different  section  of 
the  statute,  viz.,  §  121,  p.  689,  K  8. 1843.    See  Stipp  v. 
Brovmj  2  Ind.  R.  647. 

The  ease  at  bar  is  governed  by  §  101,  p.  686,  of  the  same 
statutes;  and  by  that  section,  suits  on  justices'  judgments 
must  be  brought  within  six  years. 

The  judgment  is  affirmed  with  costs. 

X  &  Scobey  and  A.  Brower,  for  the  appellant. 

J,  Oavin  and  O.  B.  JHbrd^  for  the  appellee. 


-i«.^i^.*«- 


LOUDERMILK   V.  DrIVER. 

ERROR  to  the  Sullivan  Circuit  Court.  '  2TI«r«fay, 

■  ft/41  ^    Jk 

Per  CurianL — The  judgment  in  this  case  must  be  re-  * 
versed.     The  record  shows  no  cause  of  action. 
The  judgment  is  reversed  with  costs.     Cause  remanded, 

J.  P.  Usher,  for  the  plaintiff. 

&  B,  OookinSj  for  the  defendant. 


-***^u^^*—- 


The  State  on  the  relation  of  Blair  v,  Robeson  and 

Another. 


APPEAL  from  the  Franklin  Court  of  Common  Pleas.    Thundajf, 
Per  Curiam^ — Suit  upon  the  official  bond  of  a  justice 
of  the  peace,  against  him  and  his  sureties.     The  breach 
assigned  was  the  failure  to  pay  over  money  collected. 


880 

Met  Teim, 
1858. 
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The  defense  set  np  in  the  answer  was,  that  the  justice 
collected  the  money  named  in  the  complaint  ^'  as  the  agent 


TsxpLBTov  of  the  said  James  Blair j  relator  in  the  suit,  and  not  by  color 
HiTHTBft.  of  his  office  as  justice,"  &c.  Issue  upon  this  defense. 
Trial  by  the  Court,  and  judgment  for  the  defendants. 

The  case  turns  entirely  upon  the  evidence.  See  2%e 
State  V.  Cartery  6  Ind.  R.  37. 

In  such  cases,  if  the  evidence  tends  in  any  degree  to  sup- 
port the  judgment,  the  Supreme  Court  rarely  interferes. 
We  see  nothing  that  will  justify  such  interference  in  this 
case. 

The  judgment  is  affirmed  with  costs. 

X  D.  Howlandj  for  the  state. 

H,  Berry  and  O.  Holland^  for  the  appellees. 


■•••« 


>.•«• 


Trout  v.  Small  and  Another. 


IJiursdajff 
June  3. 


APPEAL  from  the  Boone  Court  of  Common  Pleas. 

Per  Curiam, — The  record  in  this  case  presents  no  ques- 
tion to  this  Court. 

The  judgment  is  affirmed,  \vith  5  per  cent  damages  and 
costs. 

O.  iSL  Hamilton^  for  the  appellant. 


-M.'^lto'.*^ 


Templeton  and  Another  v.  Hunter. 


Appearaaoe  and  answer  waire  proof  of  pablication. 

Where  the  refusal  to  suppress  a  deposition  is  assigned  for  error,  the  bill  of  ( 
captions  must  specify  whose  deposition  it  was ;  for  if  it  was  one  not  read  in 
evidence,  no  harm  was  done  bj  the  refusal,  though  it  might  be  enoneooa. 
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APPEAL  from  the  Warren  Court  of  Common  Pleas.  May  Tenn, 

J%r  Ouriam. — Suit  commenced  by  attachment;  com-  ^^°* 

plaint,  affidavit,  &c.,  properly  filed;  appearance  and  an-  THBPEEei- 

8wer  by  the  defendant  in  the  attachment,  and  by  a  person  Cohkbrs- 

Bummoned  as  garnishee;  trial  and  judgment  for  the  plain-  ^^^ 

as,  CONWBLL. 

Motion  for  a  new  trial  overruled.  Thurgday, 

It  is  objected  that  the  record  does  not  show  proof  of  pub-  •^""*  ^' 
lieation.    But  the  appearance  and  answer  waived  that. 

It  is  contended  that  the  Court  erred  in  refusings  to  sup- 
piess  a  deposition ;  but  the  biU  of  exceptions  does  not  spe- 
cify whose  deposition  it  was,  and  the  Court  cannot  know 
that  it  was  one  that  was  read  in  evidence.  If  it  was  not, 
no  harm  was  done,  even  if  the  Court  erred  in  refusing  to 
suppress,  which  we  do  not  decide. 

We  cannot  say  on  the  evidence  that  the  Court  erred  in 
its  ruling  as  to  a  new  trial. 

The  clerk  states  that  certain  motions  were  made,  over- 
ruled, &c.,  and  excepted  to;  but  the  clerk  is  not  authorized 
in  such  cases  to  speak  for  the  Court.  There  should  be  a 
bill  of  exceptions  signed  by  the  judge. 

The  judgment  is  affirmed  with  1  per  cent,  damages  and 
costs. 


-.•.•^■fr^**- 


The  President  and  Trustees  of  Connersville  v.  Con- 
well. 

Where  a  motion  to  strike  oot  a  pleading  raised  a  question  of  fact,  and  the  re- 
cord did  not  show  what  the  &ct  was,  the  Snpreme  Court  presumed  that  the 
motion  was  correctly  overruled. 

APPEAL  from  the  Fayette  Circuit  Court.  Wednesday, 

Hanna,  J. — This  was  a  suit  to  compel  the  payment  of  a 

tax  levied  by  the  corporate  authorities  of  the  town  of  Qm- 

ntrsville. 

Upon  the  filing  of  the  answer,  the  plaintifis  moved  the 
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Hblvsk 

T. 

Jbllt. 


May  Term,  Cotirt,  and  filed  the  reasons  in  writing,  to  strike  out  one 
^^^^'  paragraph  of  the  answer  which  alleged  the  tender  of  22  dol- 
lars and  75  cents — ^the  proportion  of  said  tax  which  the 
real  estate  bore  to  the  whole  assessment— -on  the  ground 
that  the  money  was  not  paid  into  Court.  The  answer 
alleges  that  the  money  was  brought  into  Court  when  the 
answer  was  filed;  the  written  motion  alleges  that  it  was 
not. 

There  is  nothing  properly  on  the  record  to  base  the  mo* 
tion  upon.  The  pleading  and  written  motion  make  a 
question  of  fact.  The  motion  was  correctly  oveiruled,  we 
will  presume,  in  the  absence  of  anything  to  show  how 
such  fact  was. 

It  is  assigned  as  an  error,  that  the  Court  overruled  the 
demurrer  to  the  fourth  paragraph  of  the  answer.  We  can- 
not examine  that  question,  for  the  reason  that  the  ruling  of 
the  Court  was  not  excepted  to. 

There  is  no  other  point  raised,  in  a  shape  that  we  can 
pass  upon. 

Pet  Ouriam, — The  judgment  is  affirmed  with  costs. 

&  W.  Parker^  J.  Mcintosh  and  J.  Perry^  for  the  appel- 
lants. 

J.  A*  Fay  and  N.  Trusler^  for  the  appellee. 


m  • 


Helper  v.  Jelly. 


Suit  apon  a  promissory  note,  commenced  before  a  justice  of  the  peace.  Tbeie 
was  no  answer.  From  the  eyidence  it  appeared  that  the  defense  was,  a  &i]- 
ore  of  consideration.  There  was  no  testimony  as  to  what  the  note  was 
giyen  for;  bnt  the  bill  of  exceptions  stated  that  it  was  alleged  by  the  defend- 
ant, and  not  denied  by  the  plaintiff,  that  the  canse  had  been  tried  before  the 
justice  npon  its  merits — no  one  pretending  that  the  note  was  giTen  for  any 
other  consideratbn  tiian  a  certain  baggy,  or  that  the  parties  had  CTer  had 
any  other  dealings.  The  evidence  was  directed  to  the  value,  &c,  of  the 
boggy,  which  was  in  the  possession  of  the  defendant.  In  the  absence  of 
pleadings  and  evidence  npon  the  point — hdd,  that  the  statement  snffidentlT 
showed  that  the  note  was  given  for  tiie  boggy. 
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EaU,  tHao,  tiiitt  the  actton  ImTing  originated  before  »  jvBtioe  of  the  peace,  eri-    Hay  Tens, 
dence  of  a  failure  of  coiiAideration  was  admbsible  without  plea.  1858. 


APPEAL  from  the  Ohio  Court  of  Common  Pleas.  Hbubb 

Hanna,  J^ — This  was  a  suit  commenced  before  a  justice      Jbllt. 
of  the  peace  on  a  piomissory  note.    Judgment  for  the  de*  Wedtutda^, 
fendant.     Appeal  to  the  Common  Pleas  Court;  trial  by  •^*'"*  *^-   . 
the  Court,  and  judgment  for  the  defendant 

There  was  no  answer  filed.  From  the  evidence  admitted 
and  placed  upon  record  by  a  bill  of  exceptions,  the  defense 
attempted  to  be  made  thereby  appears  to  have  been  a  fail- 
ure of  consideration. 

There  is  an  entire  absence  of  testimony  as  to  what  the 
note  sued  on  was  given  for;  but  the  following  statement 
is  inserted  in  the  bill  of  exceptions: 

'^It  WHS  alleged  by  the  defendant,  and  not  denied  by  the 
plaintiff,  that  the  cause  had  been  tried  before  the  justice  of 
the  peace  on  its  merits — ^no  one  pretending  that  the  note 
in  question  was  given  for  any  other  consideration  than  the 
buggy,  or  that  the  parties  had  ever  had  any  other  dealings 
together.'* 

The  evidence  was  directed  to  the  value  and  deficiencies 
of  a  certain  buggy  in  the  possession  of  the  defendant.  In 
the  absence  of  pleadings  and  evidence  upon  the  point,  does 
the  above  quoted  statement,  contained  in  the  bill  of  excep* 
tions,  sufficiently  show  that  the  note  was  given  for  the 
buggy  about  which  proof  was  offered?  We  think  it  does. 
There  are  many  concessions  made,  and  matters  taken  as 
conceded,  during  the  progress  of  trials,  which  in  terms  have 
not  been  copceded  or  admitted,  that  it  is  difficult  from  any 
thing  that  may  be  placed  upon  paper,  to  frdly  understand 
and  appreciate. 

Objection  is  made  to  the  sufficiency  of  the  evidence  to 
sustain  the  finding  of  the  Court;  but  as  the  testimony 
tends  to  sustain  the  defense  to  which  it  was  directed,  we 
Vk^HL  not  disturb  such  finding  if  the  testimony  was,  under 
the  pleadings,  properly  admitted. 

There  was  no  affirmative  answer.  The  testimony  as  to 
the  failure  of  consideration  of  the  note  was  for  that  reason 
objected  to.    This  action  having  originated  before  a  justice 
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May  Tena,   of  the  peace  is  governed   by  the  |Nractice  in  that  Conrt, 
^^^^'      where  all  matter  of  defense,  except  the  statute  of  Umita- 
Yahlibw    tions,  set-off  and  matter  in  abatement,  may  be  given  in  evi- 
Turn  State,  dence  without  plea.     2  R.  8.  p.  455.     This  was  not  a  set* 
ofi^  as  contended  by  the  appellant,  but  a  matter  going  to 
the  essence  of  the  cause  of  action  or  contract,  in  the  form 
of  a  total  failure  of  consideration. 
Per  Curiam^ — The  judgment  is  affirmed  with  costs. 
^  T.  Gazlay^  for  the  appellant. 


-♦♦ 


Vanlibw  v.  The  State  on  the  relation  of  Ackbbman. 

Ib  this  case  the  clerk's  certificate  states  that  the  transcript  contains  so  mach  of 
the  proceedings  in  the  Court  below,  as  the  defendant's  attorney  directed  him 
to  giTe.  Htid,  that  an  appeal  will  not  be  entertained  upon  a  transcript  thus 
certified,  except  in  a  case  anthoriied  by  statute. 

Wednmdtt^y         APPEAL  from  the  Clark  Ck)urt  of  Common  Pleas. 

Perkins,  J. — Complaint  for  surety  of  the  peace. 

The  complaint  was  made  before  a  justice  of  the  peace, 
and  sustained.  A  transcript  was  filed  in  the  Common 
Pleas.  Jury  trial  there;  finding  that  there  was  cause  1o 
fear,  &c;  and  judgment  that  security  be  given,  &c.  Ap- 
peal to  the  Supreme  Court 

A  motion  for  a  new  trial  was  made  in  the  Common 
Pleas,  on  the  ground  that  no  afiidavit  had  been  filed  against 
the  defendant  before  the  justice;  but  the  motion  was  ove^ 
ruled. 

The  motion  was  not  a  proper  one  to  reach  the  defect. 
The  motion  should  have  been  to  dismiss,  or  in  anest  of 
judgment. 

But  the  objection  is  valid  upon  appeal,  and  had  we  a 
complete  transcript  before  us,  in  which  no  affidavit,  filed 
pursuant  to  the  statute  in  such  case  made  and  provided, 
(2  R.  S.  p.  500,)  appeared,  we  should  be  compelled  io  re- 
verse the  case;  because  the  record  would  show  no  ground 
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of  complaint,  no  cause  of  action,  to  give  a  Court  juiisdic-  May  Term, 
tion  to  act — ^in  short,  to  sustain  the  judgment.  ^Q^°' 

But  we  have  not  evidence  that  such  a  transcript  is  be-     Altobi> 
foie  us.    The  certificate  of  the  clerk  is,  that  it  is  a  trans-       Qkbb. 
cript  of  so  much  of  the  proceedings  as  the  defendant's  at* 
tomey  directed  him  to  give.     An  appeal  will  not  be  enters 
tained  upon  a  transcript  thus  certified,  except  in  a  case  au- 
thorized by  statute,  and  that  in  this  case  znust  be  dismissed. 

This  is  not  an  appeal  in  case  of  a  reserved  question,  pro- 
vided for  in  §  155,  2  B.  8.  p.  381,  nor  is  it  governed  by  § 
558,  p.  159,  of  the  same  volume,  as  it  is  not  a  civil  case. 
4  Blackstone,  251,  252.^ 

Per  Omiam, — The  appeal  is  dismissed  with  costs. 

Buchcman  and Daily^  for  the  appellant. 

C  A.  Ray^  for  the  state. 


Alvord  and  Others  v.  Gere. 

Motkm  to  set  aside  a  jii^;ment  hy  definlt,  and  fbr  leave  to  plead.  Two  days 
after  judgment,  affidavits  were  filed  to  the  efifect  that  the  deflmdant  had  be- 
fore the  commencement  of  the  soit,  settled  with  the  plaintiff,  and  paid  the 
damages  sned  for;  that  the  defendant  had  employed  an  agent  to  employ 
counsel  and  defend  the  snit,  who  had  faQed,  owing  to  a  misnnderstanding  as 
to  the  Conzt  and  tenn,  to  attend  to  it;  that  defendant  was  compelled  to  be 
absent  from  the  state  till  after  the  commencement  of  the  term  of  the  Conrt; 
that  as  soon  as  the  facts  were  known,  counsel  were  employed,  who  made  ap- 
plication to  defend,  &c.  Hdd,  that  the  defendant  was  entitled  to  have  the 
defimlt  set  aside,  with  leave  to  plead,  &c. 

APPEAL  from  the  Fountain  Circuit  Court.  Wed$iadmy, 

Perkins,  J. — Oere  brought  suit  against  Alvord^  SuUi-  ""* 
vant^  Claypool  and  Davison^  to  recover  damages  alleged  to 
have  been  sustained  by  him  through  the  upsetting  of  a 
stage-coach  to  the  amount  of  2,000  dollars.  Process  was 
served  on  Alvord^  and  returned  not  found  as  to  the  other 
defendants.  Alvord  was  defaulted,  and  judgment  rendered 
against  him  for  2,000  dollars,  on  the  5th  day  of  the  term, 
Vol.  X-— 25 
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Iby  Tenn,  and  the  soit  was  dismissed  as  to  the  defendants  not  sored. 


1858. 


JOBDAV 
T. 

Mooxx. 


Two  days  afterwards,  being  the  7th  day  of  the  tenn, 
Alvord  appeared  and  moved  that  the  judgment  be  set 
aside,  and  leave  given  him  to  plead.  The  motion  vm 
founded  upon  the  affidavits  of  Owen  TuUer^  Reuben  Tul- 
ler^  and  William  H.  McMory. 

The  affidavits  establish  the  following  facts:  That  the 
stage  company,  the  defendants  included  in  the  writ,  had, 
before  the  commencement  of  the  term  of  Court,  fully  settled 
with  and  paid  the  plaintiff  for  the  damages  sustained  and 
sued  for;  that  Alvord^  the  defendant  served,  immediately 
after  being  notified  of  the  suit,  en^iloyed  Owen  TuUer  as 
his  agent  to  attend  to  it,  employ  counsel,  6e«.;  that  Alvard 
resided  at  Indianapolis^  but  was  compelled  by  business  to 
be  absent  from  the  state  till  after  the  commencement  of  the 
term  of  Court;  that  Tuller  wrote  to  a  brother  of  his  to  em- 
ploy counsel,  &c.,  and  supposed  it  had  been  done,  but,  from 
a  misunderstanding  as  to  the  Court  and  term,  it  turned 
out  that  it  had  not  been ;  and  that  as  soon  as  these  facts 
were  known,  counsel  were  employed,  who  made  the  appli- 
cation to  defend,  &c 

These  are  the  principal  facts.  We  think  they  made  a 
case  that  entitled  the  defendant  to  have  the  default  set 
aside,  leave  given  to  plead,  and  a  trial. 

Per  Curiam. —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

J.  P.  Usher  and  W.  H,  Mallori/^  for  the  appellant.  (1). 


(1)  Coansel  cited  2  Wbitaker's  Practice,  p.  78,  and  cases  cited;  Jle  People 
y.  The  Superior  Court  of  New  York,  10  Wend.  285  to  297 ;  2  B.  S.p.  48,  §  W. 


-*•••« 
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Jordan  v.  Moore. 


Wedneadaif, 
June  16. 


APPEAL  from  the  Hendricks  Circuit  Court 

Per  Curiam, — Suit  to  recover  the  value  of  a  horse,  &c« 
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The*complaint  contains  two  paragraphs — one  alleging  that  l^y  Term, 
the  parties  swapped  horses  on  Sunday^  the  other  alleging  a      ^-858. 
swap  and  fraud  therein*     The  complaint  alleges  a  tender     Johmsok 
back  of  the  animal  received  by  the  plaintiff.  Johhson. 

The  cause  was  tried  by  the  Court.  Judgment  for  the 
plaintiff.     The  evidence  is  not  upon  the  record.  ' 

There  is  no  question  before  this  Court.  We  do  not 
know  upon  which  paragraph  of  the  complaint  the  Court 
found. 

It  is  probable  that  the  Court  would  leave  parties  who 
had  exchanged  horses  on  Sunday  where  it  found  them — 
both  being  equally  wrong. 

The  judgment  is  affirmed,  with  10  per  c«nt.  damages  and 
costs. 

X  M.  Ghregg  and  H.  C  Newcombj  for  the  appellant. 

CL  d  Nave,  for  the  appellee. 


-.•.•^■^••.- 


Johnson  v.  Johnson. 

The  fact  that  a  man  belioTM  his  wife  to  he  bewitched,  does  not  show  him  to 

be  incompetent  to  make  a  contract. 
The  fact  that  the  consideration  of  a  contract  is  not,  in  the  judgment  of  third 

parties,  adequate,  does  not  render  the  contract  void. 
These  are  drcnmstancos  to  be  considered  bj  the  jnry. 

APPEAL  from  the  Dearborn  Circuit  Court.  Wednesday, 

Per  Curiam, — Suit  to  recover  possession  of  real  estate. 
Answer,  that  the  defendant  was  in  possession  under  a  con- 
tract of  purchase  from  the  plaintiff;  that  he  had  fulfilled 
his  contract  and  was  entitled  to  a  deed  which  he  claimed. 
Reply,  that  the  contract  was  invalid  because  of  want  of 
soundness  of  mind  in  the  plaintiff  when  he  executed  it« 

Trial  by  jury,  finding  for  the  defendant,  motion  for  a  new 
trial  overruled  and  judgment  on  the  verdict,  and  that  a  deed 
be  executed  to  him  for  the  land  by  the  plaintiff,  pursuant 
to  the  contract. 
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Uaj  Item,       The  case  was  fairly  put  to  the  jury  by  Ihe  inslToctions 
^Q^'      of  the  Court,  and  tilie  judgment  must  be  affinned  with 

OXMB  costs. 

BoTB.  The  fact  that  the  plaintiff  beUeved  his  wife  to  be  be- 

witched did  not  show  him  incompetent  to  make  contracts. 
Addif^ton  et  oL  v.  Wilson  et  oLj  5  Ind.  B.  137. 

-  The  fact  that  the  consideration  might  not,  in  the  judg- 
ment of  others,  be  adequate,  did  not  Tender  the  contract 
void    Broum  et  a/,  v.  Budd^  2  Ind.  B.  442. 

These  were  circumstances  for  the  jury,  and  they  con- 
sidered them  in  connection  with  the  other  evidence  in  the 
cause. 

The  judgment  is  affirmed  with  costs. 
•  X  Rymafij  for  the  appellant.  (1) 

W.  &  Holmanj  for  the  appellee. 

■  

(1 )  Mr.  Ryman  cited  Ask  et  at,  y.  Dag^,  6  Ind.  R.  259 ;  Hacldemm  r.  Moat, 
4  Blackf.  164. 


*40*- 


Obme  V*  Boyd,  Administrator. 

Wedneida^,         APPEAL  fiom  the  Marion  Court  of  Common  Plea^; 
'  ""^  Per  OurianL — This  was  a  claim,  by  the  wife,  of  certain 

property  inventoried  among  the  personal  estate  of  her  de- 
ceased husband,  by  the  administrator. 

It  is  agreed  that  the  property  belonged  to  the  wife  be- 
fore marriage,  and  was  by  her  brought  to  the  house  of  the 
husband  and  used,  &c 

The  Court  decided  that  the  property  was  subject  to  be 
administered  as  a  part  of  the  estate  of  the  husband. 

The  only  point  made  by  counsel  in  this  Court  is,  upon 
the  constitutionality  of  the  fifth  section  of  chap.  28  of  the 
Laws  of  1853,  p.  55. 

That  question  is  decided  in  the  case  of  WUkins  v.  MiUer, 
9  Ind.  R.  100. 
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The  judgment  is  reversed  with  costs. 

N.  B*  Taghr  and  J.  Cobwm^  for  the  appeUant 

A  Cr.  Borter^  for  the  appellee. 
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•  MiuTOir,  &c., 

TusirpiKX 

Coxpjurr. 

▼. 

Haix. 


Milton  and  Waterloo  Tubnpikb  Company  v.  Hall 

and  Another. 

Complamt  npon  a  dxaft  dcawn  bj  a  contractor  upon  a  tompike  oompanj.  The 
draft,  which  was  a  part  of  the  complaint,  showed  that  the  smn  for  which  it 
was  drawn  was  not  to  be  paid  nntil  after  the  last  estimate  on  a  certain  sec- 
don  of  the  work,  &c.  The  complaint  admitted  that  the  woik  on  that  section 
was  abandoned,  bat  sets  np,  as  an  excnae  for  snch  aboidonmenft,  tiiat  the 
amount  estimated  for  work  done  before  the  abandonment  had  not  been  paid. 
Bat  it  was  not  alleged  that  by  the  terms  of  the  contract,  or  otherwise,  that 
amount  was  doe  before  the  abandonment.  Hdd,  that  the  complaint  was 
bad. 


APPEAL  from  the  Vmon  Circnit  Court 

Hanna,  J. —  Wade^  a  contractor  in  the  construction  of  a 
portion  of  the  road  of  the  said  company,  drew  three  orders 
npon  the  said  company,  in  favor  of  three  several  persons, 
which  orders  were  accepted  by  William  R>rtj  the  president 
of  said  corporation,  one  of  which  was  as  follows : 

"  BratvnstnUej  May  14, 1849.  The  president  of  the  MU* 
ion  and  Waterloo  Turnpike  board  will  please  pay  Edward 
Ball  76  dollars  and  94  cents,  out  of  the  last  estimate  on 
section  six  (6)  on  the  above  pike,  or  so  soon  after  said  sec- 
tion shall  be  finished  as  collections  can  be  made  from  stock- 
holders." 

The  first  paragraph  of  the  complaint  is  fonnded  upon 
this  order,  and  each  of  the  other  paragraphs  npon  an  order. 
The  plaintifb  held  all  the  orders  as  assignees. 

There  was  a  demurrer  to  the  first  paragraph  of  the  com- 
plaint, and  the  cause  assigned  was,  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

That  portion  of  the  complaint  which  attempts  to  show 
that  the  sum  mentioned  in  said  order  was  due  and  payable, 


Tkunday, 
June  17. 
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May  Tenn,   is  as  follows :  "  And  the  plaintiffs  further  aver  that  said  de- 
1858.      fendants  failed  to  make  said  collections  from  said  stock- 


MiLTov,  &o.,  holders,  although  the  same  was  due  and  payable,  and  re- 
CoxpANT.  fused  to  pay  said  Wade^  or  his  subcontractor,  Michael 
'  Ha  l  Snyder i  the  amount  of  estimate  allowed  by  their  engineer 
for  work  and  labor  done  on  said  section  6  by  said  Wade, 
by  which  said  work  on  said  section  was  abandoned,  and 
the  said  defendants  refuse  to  pay  said  draft,  or  any  part 
thereof,  although  the  same  is  long  since  due  and  payable, 
and  has  been  often  demanded." 

The  order  or  draft,  a  copy  of  which  is  a  part  of  the  com- 
plaint, shows  that  the  sum  for  which  it  was  drawn  was  not 
to  be  paid  until  after  the  last  estimate  on  section  6  of  said 
road,  or  after  it  was  finished,  &c. 

The  complaint  admits  that  the  work  on  that  section  was 
abandoned,  and  attempts  to  set  up  as  an  excuse  for  such 
abandonment,  that  the  amount  of  estimate  allowed  for 
work  done  before  such  abandonment  had  not  been  paid  by 
the  company.  It  alleges  the  making  of  the  estimate,  but 
wholly  fails  to  allege  that  by  the  terms  of  the  contract,  or 
otherwise,  the  amount  so  allowed  was  due  from  the  com- 
pany before  the  contract  was  abandoned.  Certainly  if  the 
estimate  made  was  not  due  before  such  abandonment,  the 
company  was  not  in  default  for  not  paying  it,  and  the  non- 
payment would  not,  therefore,  be  an  excuse  for  failing  to 
complete  the  work. 

The  motion  for  a  new  trial  brought  up  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the  finding,  which 
was  for  the  plaintiffs. 

There  was  a  general  denial  filed  to  the  complaint.  We 
do  not  propose  to  notice  the  evidence  at  length.  There 
was  an  absence  of  proof  upon  the  point  in  which  the  com- 
plaint was  defective,  and,  therefore,  even  if  that  pleading 
had  been  good,  the  plaintiff  would  have  failed  to  make  a 
case. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 

K  Truster  and  J.  R  Gardner  for  the  appellants. 

J.  8.  Reid  and  &  Heron,  for  the  appellees. 
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Lemabtebs  and  Others  v.  The  State.  ____       ** 

Lbxabtsbb 

PnMecation  for  malicious  trespass  against  fiye  persons.    All  the  defendants    _ ^  J: 
being  on  trial,  one  of  them  was  offered  as  a  witness  in  behalf  of  the  others. 
His  tesdmonj  being  objected  to,  was  excluded.    Held,  that  this  was  not 
cnor. 

Aliier,  if  ttie  defendants  had  taken  their  trial  separately. 

Where  a  road  was,  bj  order  of  the  proper  authority  located  on  a  line  between 
two  ikrms — so  far  as  such  order  conld  make  a  location — but  was  in  point  of 
feet,  opened,  worked  and  used  for  twenty-seven  years  on  one  side  of  that 
line,  wholly  on  the  land  of  one  of  the  proprietors,-— Ae&Z,  in  a  prosecntion  for 
malidons  trespass,  that  the  original  order  would  not,  at  that  length  of  time 
after  it  was  made,  confer  upon  the  supervisor  the  authority,  under  our  stat- 
utes, to  open  the  road  upon  the  line. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas,    TTWsdpry, 

Hanna,  J., — This  was  a  prosecution  for  malicious  tres-   ^^ 
pass  against  five  persons,  plea  not  guilty.     Trial,  verdict, 
judgment  of  guilty,  &c. 

It  is  alleged  that  two  errors  were  committed  by  the  Court 
on  the  trial;  first,  in' refusing  to  admit  evidence;  and  se- 
condly, in  giving  and  refusing  instructions  to  the  jury. 

All  the  defendants  being  on  trial,  John  LemasterSj  one 
of  said  defendants,  was  offered  as  a  witness  in  behalf  of 
his  co-defendants.  His  testimony  being  objected  to,  was 
excluded*  There  was  no  error  in  this.  The  defendants 
were  entitled  to  separate  trials,  if  the  same  had  been  asked  . 
for  at  the  proper  time.  In  such  case,  the  testimony  of  a 
co-defendant  not  upon  trial,  might  have  been  used  by  one 
on  trial  6  Ind.  R.  495.-2  R.  8.  p.  372  (1).  But  having, 
voluntarily,  jointly  submitted  their  case  to  a  jury,  they 
could  not  then  be  witnesses  for  each  other,  unless  discharged 
for  that  purpose  by  the  Court,  under  §  106,  2  R.  S.  p.  376. 

Certain  instructions  were  asked  by  the  defendants,  and 
refused  by  the  Court  These  instructions  assumed  that  it 
is  the  duty  of  a  supervisor  of  a  public  highway  to  remove 
a  fence  which  may  encroach. upon  such  highway;  that  no- 
tice under  the  statute  to  a  land  owner  to  remove  his  fence 
could  be  required  only  in  cases  of  newly  located  roads,  and 
not  when  the  road  had  been  located  over  twenty  years; 
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M^  Tenik»  that  if  one  of  the  defendants  was  acting  as  snpervisor,  and 
•'^^^*      the  others  nnder  him,  the  presumption  would  be  that  they 
LsMABTxms   acted  in  good  faith,  and  express  proof  of  malice  or  mis- 
Thb  Btatb.  chievous  motive  should  be  made. 

The  instructions  given  were,  that  malice  might  be  pro- 
ven expressly,  by  showing  ill  will,  or  by  the  circumstances 
and  conduct  of  the  parties  at  the  time;  that  a  supervisor 
had  no  right  to  enter  upon  the  enclosed  land  of  another  to 
open  a  highway,  without  giving  the  owner  or  occupant 
sixty  days'  notice  in  writing,  &c.;  that  a  public  highway 
laid  out,  &c.,  which  shaU  not  within  six  years  therefrom  be 
opened  and  used,  shall  cease  to  be  a  highway;  that  an  or- 
der made  in  1830  for  the  location  of  a  road  on  the  line  be- 
tween the  lands  of  the  prosecuting  witness  and  the  defend- 
ant, who  is  supervisor,  which  was  inunediately  followed 
by  opening  the  road  on  the  land  of  the  defendant,  and 
which  has  been  used  and  worked  where  opened  until  the 
act  complained  of  (1857) ;  will  not  authcxize  such  supervi- 
sor to  throw  down  the  fences'"  which  tnay  have  prevented 
said  road  from  running  on  said  line. 

This  is  the  substance  of  the  instmctions,  given  and  re- 
fused, upon  the  points  made  in  the  briefs  of  counseL 

We  see  no  error  in  the  rulings  of  the  Court  upon  those 
instructions.  The  evidence  is  not  in  the  record,  and  there- 
fore the  presumption  is  that  it  ten<)ed  to  establish  a  state 
of  facts  which  made  the  instructions  given  pertinent 

Certainly,  if  a  road  was,  by  order  of  the  proper  author- 
ity, located  on  a  line  between  two  farms — so  far  as  snch 
order  could  make  a  location — ^but,  in  point  of  fact,  was 
opened,  worked  and  used  for  twenty-seven  years,  on  the 
one  side  of  that  line,  wholly  on  the  land  of  one  of  the  per- 
sons, the  original  order  would  not,  at  that  length  of  time 
after  it  was  made,  confer  upon  a  supervisor  the  authority, 
under  our  statutes,  to  open  the  road  upon  the  line  between 
the  farms.  From  the  whole  of  the  instructions,  which  are 
unnecessarily  long,  this  appears  to  have  been  the  point  in 
controversy. 

Per  Owriam. — The  judgment  is  affirmed  with  costs. 
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J.  &  Scobey  and  W.  Oimbcukj  for  the  appellants.  ^^^T  Teoa, 

J.  Oavin  and  O.  B.  JEhrdy  for  the  state.  ^^oa 


(1)  See,  alM>,  Shan  y.  TU  SlaU,  9  Ind.  B.  566.  Fnovsov. 


•««*^^fr>t**- 


Harvey  v.  Ferguson, 

In  a  rait  in  the  Common  Pleas,  the  plaintiff  laid  bis  damages,  in  the  condn- 
sion  of  his  declaration,  at  1,000  dollars.  The  Court  permitted  him  to  amend 
by  radndng  bis  claim  to  999  dollars.    JBdd,  that  tiie  amendment  was  pro* 


Where  all  the  eyidence  is  not  in  the  record,  this  Conrt  cannot  judge  of  the 
correctness  of  the  ruling  of  the  Court  below  in  the  denial  of  a  new  trial,  or 
vpon  any  other  point  arising  upon  the  evidence. 

APPEAL  from  the  Hamilton  Court  of  Common  Pleas.  Thursday, 

Perkins,  J.^ — omt  upon  a  promissory  note,  and  for  work 
and  labor,  goods  s(dd,  Sec* 

The  defendant  answered,  denying  that  he  was  indebted 
to  the  plaintiff,  alleging  that  plaintiff  and  defendant  had 
been  partners,  and  that  the  note  was  given  for  an  interest 
in  the  partnership,  but  that,  by  a  subsequent  agreement,  it 
was  to  be  given  up  and  canceled;  and  in  another  para* 
graph,  he  set  up  and  claimed  a  8et«o£ 

Issues  by  replies.  Trial  by  jury;  finding  and  judgment 
for  the  plaintiff. 

By  a  bill  of  exceptions  it  appears  that  the  plaintiff  had 
laid  the  damages  in  the  conclusion  of  his  declaration  at 
1,000  dollars,  and  that  the  Court  permitted  him  to  amend 
by  reducing  the  amount  to  999  dollars.  This  Court,  in 
Epperly  v.  Little^  6  Ind.  R.  844,  held  such  an  amendment 
proper. 

Should  the  Court  dismiss,  in  such  a  case,  for  want  of 
jnrisdictiott,  the  plaintiiBT  could  immediately  reduce  his 
daim  to  damages,  refile  his  declaration,  and  thus  institute 
his  suit  anew.  It  comes  nearly  to  the  same  thing,  except 
as  to  time,  as  permitting  him  to  amend  on  payment  of  all 
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Mar  T6nn,   costs  to  the  time  of  amendment     This  he  wonld  be  re- 

1858.      quired  to  do,  if  the  defendant  insisted  upon  it     Under  onr 

IiBwis       very  liberal  statutes  as  to  amendments,  the  Court  has  sus* 

MoKEiaov.   tained  this  course  of  practice,  as  tending  to  promote  the 

ends  of  justice  without  materially  inMnging  any  legal 

principle. 

By  another  bill  of  exceptions  it  appears  that  a  motion 
was  made  for  a  new  trial  and  overruled.  The  bill  does  not 
purport  to  set  out  all  the  evidence,  nor  does  any  other  part 
of  the  record.  The  merits  of  the  case  upon  the  evidence, 
are  not,  therefore,  before  us.  We  cannot  judge  of  the  cor- 
rectness of  the  ruling  in  the  denial  of  a  new  trial. 

A  third  bill  of  exceptions  sho'ws  that  the  defendant  asked 
leave  to  amend  his  plea  of  set-off  that  it  might  meet  a  state 
of  facts  which  he  assumed  was  presented  by  the  evidence. 
The  Court  refused  to  grant  the  leave  on  the  ground  that  the 
evidence  did  not  present  the  state  of  facts  assumed  by  the 
defendant. 

As  the  record  does  not  purport  to  contain  all  the  evi- 
dence, we  cannot  say  that  the  Court  erred  in  its  view  of 
what  it  established. 

Pet  Curiam* — The  judgment  is  affirmed,  with  1  per  cent 
damages  and  costs. 

D.  C.  Chipmanj  J.  W.  Evans^  W.  Oarver  and  JIL  B.  Hop' 
Innsj  for  the  appellant 

O.  H.  Vo$s^  for  the  appellee. 


~*«*^^^«^*- 


Lewis  and  Another  v.  Morrison. 

In  a  suit  apon  an  aoconnt  before  a  justice  of  the  peace,  the  defendant  made  a 
written  offer  to  confess  jadgment,  which  the  plaintiff  accepted,  and  judg- 
ment was  rendered  accordingly.  On  appeal  to  &e  Circnit  Court,  the  writ- 
ten ofier  was  transmitted  with  the  other  papers.  On  the  calling  of  the  cmm, 
the  plaintiff  moved  that  the  appeal  be  dismissed ;  whereupon  the  defendant, 
upon  affidarit  that  he  had  Terballj  withdrawn  the  written  offer  before  the 
jastice,  moyed  for  a  certiorari^  which  motion  the  Court  overruled,  and  dis> 
missed  the  appeaL    Hdd,  that  there  was  no  error. 
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APPEAL  from  the  HunHngton  Circuit  Court,  May  Tenn, 

Perkins,  J. — Suit  upon  an  account  for  20  dollais,  com-       ^°^° 
menced  before  a  justice  of  the  peace.  Lbwis 

At  the  hour  set  for  trial  the  parties  appeared,  and,  says    moxbibov. 
the  transcript,  the  plaintiff  produced  a  written  notice  from  j^^^^^y 
the  defendants  as  follows:  J^^  17. 

^  John  Morrison   \      Suit  pending  before  Louis  Hitzfieldj 
v.  >  justice  of  the  peace  of  Buniingion  to  wn- 

Jokn  Lewis  et  al,  )  ship. 

^'  The  plaintiff  in  the  case  will  please  take  notice  that 
the  defendants  offer  to  allow  judgment  to  be  taken  against 
them  in  the  above  action,  for  the  sum  of  fourteen  dollars 
and  the  costs  which  have  accrued  up  to  this  time,  in  full 
satisfaction  of  the  claim  sued  upon. 

«  30th  May,  1865.  Levns  Sf  Son.'' 

"  Which  offer  was  accepted  by  the  plaintiff  in  Court. 
It  is  therefore  adjudged  that  the  plaintiff  recover,"  &c. 

The  written  offer  to  confess  judgment  was  transmitted 
with  the  papers,  on  appeal,  to  the  Circuit  Court. 

When  the  cause  was  called  for  trial  in  the  Circuit  Court, 
the  plaintiff  moved  that  the  appeal  be  dismissed.  The  de- 
fendants thereupon,  upon  affidavit  that  they  had  verbally 
withdrawn  their  above  written  offer  before  the  justice, 
moved  for  a  certiorari  upon  the  justice  to  certify  a  com- 
plete transcript.  The  Court  refused  the  latter,  and  sus- 
tained the  former  motion,  dismissing  the  appeal 

The  Court  did  right  in  overruling  the  motion  for  a  cer^ 
tioraru  The  fact  that  the  defendants  had  verbally  with- 
drawn their  offer  to  confess  judgment,  would  be  one  to  be 
proved  by  witnesses  on  the  trial  in  the  Circuit  Court,  if 
proof  of  such  withdrawal  would  be  admissible  at  all. 

And,  that  motion  being  properly  overruled,  the  case  stood 
for  trial  with  the  defendants'  offer  to  confess  judgment  ad- 
mitted, making  a  prima  facie  case  against  them  for  the 
affirmance  of  the  judgment  of  the  justice.  And  as  the 
defendants  had  no  witnesses  in  attendance  to  prove  the 
withdrawal  of  the  offer  to  confess,  if  they  could  have  been 
permitted  to  make  such  proof,  and  asked  no  time  to  enable 
them  to  procure  such  witnesses,  it  but  remained  for  the 
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Ifay  Teim,    Court  to  affirm  the  judgment  of  the  justice,  if  the  case 

^^^      was  to  be  put  upon  triaL     The  dismissal  of*  the  appeal,  if 

BusoM      not  strictly  the  correct  practice,  did  no  harm  to  the  defend* 

Shisx.      ants,  ati  it  amounted  but  to  an  affirmance  of  the  judgment 

of  the  justice. 

On  the  other  hand,  if  the  defendants  could  not  be  al« 
lowed  to  withdraw  their  otEsr  to  confess,  and  the  judgment 
was  to  be  taken  as  one  confessed,  the  dismissal  of  the  ap- 
peal was  right. 
Per  Curiam^ — The  judgment  is  affirmed  with  costs. 
L.  P.  MWigtjm^  for  the  appellants  (1). 
J.  R.  Slackj  for  the  appellee  (2). 

(1)  Mr.  MUligan  cited  Cheetham  t.  TSkimm,  4  Jofans.  499. 

(2)  Mr.  Slack  dted  2  B.  S.  p.  1S4,  \  389. 


BuRGB  V.  Shirk* 

Thmda^,  APPEAL  from  the  Cass  Court  of  Common  Pleas. 

JuM  17.  p^^  Chiriam. — There  was  no  demurrer  to  the  complaint 

in  this  case,  nor  to  the  answer.     No  question  arises,  there- 
fore, upon  the  pleadings. 

As  to  one  defendant,  his  default  admitted  the  canse  of 
action;  as  to  the  others  it  was  proved. 

It  is  objected  that  the  judgment  is  not  sufficiently  cer- 
tain in  fixing  the  amount.  It  recites  it  in  the  commence- 
ment of  the  judgment. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

Hi  P.  Biddle  and  B.  W.  Peters j  for  the  appellant. 

JD.  D.  Rratty  for  the  appellee. 
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The  State  v.  Lenfesty. 

APPEAL  from  the  Orani  Court  of  Conunon  Pleas. 

Per  Curiam. — Information  for  refdsing  to  swear  to  a  list 
of  taxables  as  prepared  by  the  assessor,  &c. 

A  motion  to  quash  was  sustained.  This  was  correct. 
The  information  did  not  set  out  either  the  substance  or 
tenor  of  the  list  to  which  the  defendant  was  required  to 
swear;  nor  does  it  contain  an  allegation  that  he  had  signed 
it.     The  State  v.  Atkinson^  8  Ind.  B.  409. 

The  judgment  is  affirmed. 

X  Brownlee^  for  the  state. 

J.  M.  Harlcmj  for  the  appellee. 
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Thundai/, 
June  17. 


■««*^i»^*»i 


Stevenson  and  Another  v.  Bruce. 

A  suit  agfdnst  a  guardian  npon  a  contract  made  hy  him  teaching  his  ward's 

estate,  is  personal  against  the  guardian,  and  not  against  him  in  his  fiduciary 

capacity. 
Hence,  he  cannot,  hy  resigning,  cease  to  be  a  party  to  the  suit  and  be  made  a 

witness. 
A  direction  in  the  judgment  in  such  a  case  that  the  lery  be  made  of  the  effects 

of  the  ward,  is  error;  but  it  will  be  deemed  to  be  amended  in  the  Supreme 

Court. 


10b897 
185    20a 


•    APPEAL  from  the  Cass  Circuit  Court. 

Per  Ouriam.-^lTiomas  W.  Stevensofiy  and  John  Green^ 
guardian  of  Cosmo  A.  Stevenson^  a  minor,  leased  to  Charles 
Bruce  a  house  and  lot  in  Logansport^  for  five  years,  at  150 
dollars  a  year.  Bruce  subleased  the  premises  to  another 
person,  for  four  years  and  nine  months,  at  200  dollars  a  year. 

Stevenson  and  &reen  refused  to  give  possession  to  Bruce^ 
or  the  sublessee.  Bruce  sued  them  for  damages,  and  re- 
covered 250  dollars.  The  Court  rendered  the  judgment  as- 
against  Ctreen,  to  be  levied  of  the  effects  of  his  ward,  CoS' 
mo  A.  Stevenson.    Pending  the  suit,  Oreen  resigned  his 


Tkunday, 
June  17. 
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May  Tonn,   guaidianship,  and  was  offered  as  a  witness  for  his  co-de- 

•^^^*      fendant,  but  he  was  rejected. 

Tbb  Ikdian-      a  suit  against  a  guardian  upon  a  contract  made  by  him 

Rails'd  Co.  touching  his  ward's  estate,  is  personal  against  the  guardian, 

DjLviB.      ^^^  ^^^  against  him  in  his  fiduciary  capacity.    Hence,  he 

could  not,  in  this  case,  by  resigning,  cease  to  be  a  party  to 

the  suit     His  rejection  as  a  witness  was,  consequently, 

correct.     It  follows,  also,  that  the  direction  in  the  judgment, 

to  levy  it  of  the  ward's  effects,  is  error.     Clark  v.  Cosier^  1 

Ind.  R.  243. 

As  to  the  damages,  we  cannot  say,  under  the  evidence, 
that  they  are  excessive — ^perhaps  they  might  have  been  a 
few  dollars  less,  but  we  are  not  at  liberty  to  interfere,  for 
this  reason,  with  the  verdict. 

The  error  in  the  form  of  rendering  the  judgment  may  be 
considered  as  amended  in  this  Court 

The  judgment  is  affirmed,  with  1  per  cent  damages  and 
costs. 

D.  IX  Pratt  and  8,  C.  Taber,  for  the  appellants. 


The  Indianapolis  and  Cincinnati  Railboad  Company 

10  a»|  fi    Davis. 

Tk€  Peru  and  IndkuiapoUs  Railroad  Company  y.  Bradshaw,  6  Ind.  B.  146,  ad* 
hcred  to.  • 

Where  no  yalid  cause  of  action,  either  at  common  law  or  by  yirtne  of  any  stst- 
nte,  18  Bet  up  in  the  complaint,  the  plaintiff  is  not  entitled  to  judgment, 
though  a  Terdict  he  found  in  his  fiiTor.  . 

Friday,  APPEAL  from  the  Shelby  Circuit  Court. 

«/tf}W  18. 

WoRDEN,  J.— This  was  an  action  brought  by  the  appel- 
lee, as  the  widow  of  Owen  Davis,  against  the  appellaat?) 
for  causing  the  death  of  said  Owen,  who  was  killed  upon 
the  road  of  the  appellants.  Trial  by  a  jury;  verdict  and 
judgment  for  plaintiff  below.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  overrtded. 
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The  action  cannot  be  maintained  at  common  law,  and   May  Tenn, 
the  statute  which  gave  the  widow  a  right  of  action  in  such       ^0^^* 
case  (1  R.  S.  1852,  p.  426),  was  repealed  by  §  784,  2  id.  p.  Thb  Inpiak- 
205,  as  has  already  been  determined  by  this  Court  in  TTie  lUiut'o  Co. 
Peru  and  Indianapolis  Railroad  Company  v.  Bradshawy  6      d^j^ 
Ind.  IL  146.     To  this  decision  we  adhere.     Whether  the 
appellant  would  be  liable  to  the  personal  representatives  of 
Owen  DaviSj  upon  the  facts  disclosed  in  this  record,  as  pro- 
vided for  in  2  R.  S.  p.  205,  §  784,  is  a  question  not  before 
us,  as  the  suit  is  not  brought  in  such  representative  capa- 
city. 

The  motion  in  arrest  of  judgment  should  have  been  sus- 
tained. 

Section  372,  2  R.  S.  p.  121,  provides  that  ^<  where,  upon 
the  statements  in  the  pleadings,  one  party  is  entitled  by 
law  to  judgment  in  his  favor,  judgment  shall  be  so  rendered 
by  the  Court,  though  a  verdict  has  been  found  against  such 
party." 

There  being  no  valid  cause  of  action  set  up  in  the  com- 
plaint, either  at  common  law  or  by  virtue  of  any  statute, 
in  favor  of  the  appellee  as  widow  of  the  deceased,  under 
the  above  statute  she  was  not  entitled  to  judgment,  al- 
though a  verdict  had  been  found  in  her  favor.  Vide  Lunr 
miig-  V.  The  Slate,  9  Ind.  R.  309. 

The  judgment  is  reversed  with  costs.  Cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

Davison,  J.  was  absent. 

J.  &  Sciobepy  W.  Oumbackj  W.  J.  Peaslee  and  X  Ryman, 
for  the  appellants  (1). 

M.  M.  Ray,  for  the  appellee. 

(1)  Comuel  for  the  i^jpellanta  made  the  following  points: 

1.  The  section  of  the  statute  under  which  this  suit  was  brought,  (1  B.  S.  p. 
426,  Ml)  »  repealed  by  S  784,  2  R.  8.  p,  205.  Peru,  ^c,  Co.  y.  Bradshaw,  6 
Ind.  R.  146.  And  the  repeal  dates,  of  course,  prior  to  the  beginning  of  this 
snift. 

2.  But,  it  is  well  settled  that  in  an  action  which  is  brought  upon  a  statute, 
which  statute  is  repealed  before  judgment  in  the  action,  and  no  saving  clause 
is  provided  for  existing  actions,  the  repeal  takes  away  the  jurisdiction,  and  the 
•nbtequent  proceedings  of  the  Court  are  coram  non  judice,  and  void.    Hunt  et 
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BCay  Teim,    ux,  t.  JenmnffS,  5  Blackf.  195. — Duncan  et  al.  t.  Dtmean  el  al,,  6  lod.  B.  S8. — 
iSSS.        Stephenson  v.  Doe,  8  Blackf.  508.— Icinntn^  y.  The  State,  9  Ind.  B.  309.— JSuOer 
y.  Palmer,  I  Hill,  (N.  T.,)  324.    And  if  this  U  trae,  when  the  etatate  is  re- 


cmSi^bes  P®*^^  dniing  the  pendencj  of  the  action,  afirtiori,  it  moBt  be  troe  where  tibe 

^.        '  statate  was  repealed,  as  in  this  case,  before  the  action  was  begun. 

y. 
Mater. 


■*»»  * 


The  Board  of  Trustees  of  the  Wabash  and  EpiE 

Canal  v.  Mayer. 

In  an  action  against  the  tmstees  of  the  Wabash  and  Erie  Caned  for  the  kfl- 
ling  of  a  horse  by  the  falling  of  a  bridge,  the  complaint  did  not  ayer  that  the 
plaintiff  exercised  reasonable  care,  nor  that  the  injury  happened  without  hU 
fimlt.  Bnt  one  paragraph  of  the  answer  set  np  affirmatiyely  lihat  the  injur 
happened  throngh  the  carelessness  and  negligence  of  the  plaintiff,  to  which 
there  was  no  reply.  Held,  that  the  defendant  was  entitled  to  judgment  on 
the  pleadings,  notwithstanding  a  yerdict  for  the  plaintiff. 

Fridaiff 

Jmie  18.  APPEAL  from  the  Fountain  Court  of  Common  Pleas. 

Wobden,  Jw — This  was  an  action  by  the  appellee  against 
the  appellants,  to  recover  damages  for  the  killing  of  a  horse, 
by  the  falling  of  a  bridge  across  the  Wabash  and  Erie  Ca- 
nal^ by  the  carelessness  and  negligence  of  the  appellants, 
the  said  bridge  being  out  of  repair  and  wholly  insufficient, 
and  it  being  the  duty  of  the  appellants,  as  is  alleged,  to 
keep  the  same  in  repair. 

An  answer  was  filed,  of  several  paragraphs,  the  fourth  of 
which  averred  ihoi  if  the  horse  was  killed,  it  wbs  throogh 
the  carelessness  and  negligence  of  the  plaintiff. 

To  this  paragraph  of  the  answer,  there  was  no  replica- 
tion filed,  but  the  cause  was  tried  by  a  jury,  which  resulted 
in  a  verdict  for  the  plaintiff,  on  which  judgment  was  ren- 
dered, a  motion  for  a  new  trial  being  overruled. 

Amongst  other  things,  it  is  assi^ed  for  error  that  the 
cause  was  tried  without  an  issue,  the  fourth  paragraph  of 
the  answer  being  a  valid  defense  not  denied,  nor  confessed 
and  avoided. 
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It  is  clear,  that  if  the  injury  complained  of  occurred   May  Tenn, 
through  the  negligence  and  carelessness  of  the  plaintiff,  he       •*^°^"' 
cannot  recover.  Th«  Board 

In  2  Greenl.  Ev.  §473,  it  is  said  that,  "ordinarily,  every  &c., 
person  is  bound  to  use  reasonable  care  to  avoid  or  prevent  mater 
danger  or  damage  to  his  person  and  property.  Wherever, 
therefore,  the  injury  complained  of  would  never  have  ex- 
isted but  for  the  misconduct  or  culpable  neglect  of  the 
plaintiff,  as  in  the  case  of  an  obstruction  within  the  limits 
of  a  highway,  but  outside  of  the  traveled  path,  against 
which  he  negligently  drove  his  vehicle;  or  in  the  case  of  a 
collision  at  sea;  or,  of  his  neglect  to  shore  up  his  own 
house,  for  want  of  which  it  was  injured  by  the  pulling 
down  of  the  defendant's  adjoining  house,  notwithstanding 
due  care  taken  by  the  latter;  in  these  and  the  like  cases  the 
plaintiff  cannot  recover,  but  must  bear  the  consequences  of 
his  own  fault.  *  *  *  If  the  injury  is  wholly  imputable 
to  the  defendant  J  it  is  perfectly  clear  that  he  is  liable.  *  * 
•     *     If  the  fault  was  mtUnal^  the  plaintiff  cannot  recover." 

Numerous  other  authorities  to  the  same  effect  might  be 
cited,  were  it  necessary. 

The  complaint  in  the  case  does  not  aver  that  the  plain- 
tiff exercised  reasonable  care,  nor  that  the  injury  happened 
without  his  fault.  In  the  case  of  The  President^  SfC^^  of 
the  town  of  ML  Vernon  v.  Dusouckett  et  aL  2  Ind.  R.  586, 
it  was  held  that  such  an  allegation  was  necessary  in  a  de- 
claration for  an  injury  caused  by  a  public  nuisance  in  a 
'street 

The  fourth  paragraph  of  the  answer,  however,  sets  up 
affirmatively  that  the  injury  happened  through  the  careless- 
ness and  negligence  of  the  plaintiff.  This  cannot  be  con- 
sidered as  a  mere  denial  of  anything  alleged  in  the  com- 
plaint, especially  as  the  complaint  does  not  aver  due  care 
on  the  part  of  the  plaintiff,  nor  negative  his  fault  in  the 
matter. 

This  paragraph  we  think  amounts  to  an  affirmative,  sub- 
stantial defense  to  the  action,  and  not  being  traversed  nor 
avoided,  we  think  it  was  erroneous  to  render  judgment  for 
the  plaintiff  below. 
Vol.  X.— 26 
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Uty  Tenn,       ft  is  provided  by  statute  (2  R.  S.  p.  121,  §  372),  that, 

^^^'      "where  upon  the  statements  in  the  pleadings,  one  party  is 

RoBiBTsoN  entitled  by  law  to  judgment  in  his  favor,  judgment  shall  be 

Berom.     6o  rendered  by  the  Court,  though  a  verdict  has  been  found 

against  such  party.'' 

It  is  clear  that  on  the  pleadings  in  the  case,  the  defend* 
ant  was  entitled  to  judgment,  notwithstanding  the  verdict, 
as  the  matter  set  up  in  the  answer  not  being  denied,  must 
be  taken  to  be  true. 

JPer  Owriam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded  with  leave  to  the  parties  to  amend  or  per- 
fect their  pleadings. 

E.  A.  Hawnegan  and  J.  P.  Usher ^  for  the  appellants. 


.  ^^m  ■ 


Robertson  v.  Bergen. 

Application  npon  affidayit  to  set  aside  a  jadgment  rendered  hj  de&nh  in  a  suit 
upon  a  promissoiy  note,  in  Oekber,  1858.  At  the  January  tenn,  1SS5,  tiie 
Conrt  refoBed  to  eet  it  aside.  The  affiant  said  he  mistook  the  Conit  m  which 
his  cause  was  pending.  Held,  that  the  case  is  not  within  any  of  the  statutes 
authorizing  the  Circuit  and  Ck>mmon  Pleas  Courts  to  set  aside  judgments. 

Friday,  APPEAL  from  Johftson  Court  of  CJommon  Pleas. 

'  "'**  Perkins,  J. — Application  upon  aflSidavit,  to  set  aside  a 

judgment,  rendered  in  October^  1853.  At  the  January  term^ 
1855,  the  Court  refused  to  set  aside  the  judgment.  The 
judgment  had  been  rendered  by  default,  in  a  suit  upon  a 
promissory  note. 

We  are  not  informed  by  the  record,  or  brief  of  counsel, 
upon  what  statutory  provision  the  relief  sought  was  asked, 
and  hence  we  must  examine  all,  so  far  as  we  may  be  able 
to  find  them,  bearing  upon  the  subject,  and  ascertain  with* 
in  which  it  falls,  if  within  any. 

Courts  of  Common  Pleas,  and  Circuit  Courts,  are  au- 
thorized in  five  dilSerent  cases,  to  set  aside  judgments  in 
civil  actions.     As  to  criminal,  see  2  R.  S.  p.  380. 
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1.  They  are  authorized  in  civil  actions,  by  a  general  May  Term, 
provision,  to  grant  new  trials  at  the  term  judgments  are  ■'•^^^' 
rendered,  or  within  a  year  afterwards,  for  causes  discovered  Bombtsok 
after  the  close  of  such  term.    2  R.  8.  p.  119,  §§  354  to  357.  Bbbobv. 
These  sections  prescribe  the  practice  in  such  cases. 

The  present  application  is  not  made  under  these  sections, 
and  does  not  make  a  case  falling  within  them. 

2.  In  cases  where  parties  have  had  only  constructive  no- 
tice, the  judgment  may  be  opened  within  five  years,  except 
in  divorce  cases.    2  R.  S.  p.  37,  §§  43  to  45. 

The  present  case  does  not  fall  within  these  sections,  as 
it  is  one  in  which  actual  service  of  process  was  had. 

3.  Judgments  may  be  reviewed  in  certain  cases,  within 
three  years,  &c.  2  B.  S.  p.  165.  See  McJunkin  v.  iifcJbn- 
Arin,  3  Ind.  R.  30,  in  connection  with  this  citation  of  the 
statute. 

This  is  not  such  a  proceeding. 

4.  In  actions  for  the  recovery  of  possession  of  real  estate, 
judgments  may  be  vacated,  upon  conditions,  within  one 
year.    2  B.  S.  p.  167. — Benner  v.  Betmer^  at  this  term  (1)» 

This  is  not  such  a  case. 

5.  The  Court  may  relieve  a  party  from  a  judgment  at 
any  time  within  a  year,  taken  against  him  through  mis- 
take, surprise,  or  excusable  neglect,  &c  2.  R.  S.  p.  48,  § 
oq 

Probably  the  appellant  designed  to  proceed  under  this 
provision;  but  his  affidavit  does  not  show  a  state  of  facts  * 
entitling  him  to  relief  under  it.    He  says  he  mistook  the 
Court  in  which  his  case  was  pending. 

Per  Curiam. — The  judgment  is  affirmed  with  costs.. 

JP.  M.  Finchj  for  the  appellant. 

&  P.  Oyler,  for  the  appellee. 

(1)  iiii<e,256. 
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May  Term, 

^^^"  "^  Whitney  v.  TbE  State. 


Whitket 


10    4M|  ▼. 

rTHB  Statb.    In  this  state,  tho  sale  of  lottery  tickets  is  prohibited — no  lottery  being  anther- 

ized  by  statute. 

It  teems,  that  tickets  in  schemes  in  aid  of  schools  and  churches,  and  in  gift  exhi- 
bitions, are  illegal  articles— -each  schemes  being  disguised  lotteries. 

Such  schemes  may  be  prohibited  by  statute ;  and  such  a  statute  is  not  an  inhi- 
bition of  a  free  sale  of  property,  but  of  a  mode  of  swindling  in  disposing  of 
property. 

Criminal  charges  must  bo  preferred  with  certainty,  to  tho  common  intent  that 
the  Court  and  jury  may  know  what  they  are  to  try— of  what  they  are  to  ac- 
quit the  defendant,  or  for  what  they  are  to  punish  him — ^that  the  defendant 
may  know  what  he  is  to  answer,  and  that  the  record  may  show,  as  ftr  as 
may  be,  for  what  he  has  been  put  in  jeopardy. 

Thus,  the  act,  or  instrument,  or  both,  constiiulang  the  basis  of  a  prosecution, 
should  be  described  with  certainty  in  the  official  accusation,  if  possible,  and' 
if  not,  that  fact  should  be  stated  as  an  excuse  for  want  of  certainty. 

And  tlie  proof  must,  substantially,  correspond  with  such  description. 

The  best  eyidcnce  must  be  adduced;  as  written  instniments,  themselves,  in- 
stead of  parol  evidence  of  their  contents. 

Thus,  in  a  prosecution  for  selling  lottery  tickets,  parol  evidence  of  their  con- 
tents is  not  admissible,  unless  it  be  shown  that  the  tickets  themselves  can- 
not be  produced. 

Fridcuf,  APPEAL  from  the  Franklin  Court  of  Common  Pleas. 

"^  Perkins,  J. — Information  for  selling  lottery  tickets.   Con- 

viction and  fine. 

The  information  charged  that  the  defendant  sold  "to 
John  Chapman  two  lottery  tickets  in  a  scheme  for  the  divi- 
•  sion  of  the  following  personal  property,  to- wit:  Gdd 
watches,  silver  watches,  gold  lockets,  gold  breastpins,  gold 
earrings,  gold  finger  rings  and  pencil  cases,  to  be  deter- 
mined by  chance,  for  the  sum  of  two  dollars — said  lottery 
and  scheme  for  the  division  of  said  property,  purporting  to 
be  drawn  at  St,  Louis j  in  the  state  of  Missouri,  on  the  first 
day  of  Marchj  eighteen  hundred  and  fifty-seven,  to  be  de- 
termined by  chance,"  &c. 

A  motion  was  made  to  quash  the  information  because 
it  did  not  sufficiently  describe  the  tickets  sold.  The  mo- 
tion was  overruled. 

The  defendant  then  pleaded  the  general  issue,  and  went 
to  trial.     The  following  was  all  the  evidence:    John  Chap- 
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I 

man,  the  prosecnting  witness,  testified  that  he  bought  two   May  Tonn, 

tickets  of  the  defendant,  Whitney.,  at  the  county  of  Franks      l<i5o* 

tin,  on,  &C.     "  The  tickets  were  printed.     The  figure  part    Whitkw 

was  done  with  a  pen.     I  do  not  know  where  the  tickets  Ths  Stats. 

are.     It  may  be  possible  they  are  about  the  house.     I  don't 

think  I  can  find  them.    I  have  not  made  any  search 'for 

them.     The  tickets  were  in  L.  D.  Lines^s  lottery,  to  be 

drawn  in  St,  Louis  in  April,  for  the  division  of  gold  and 

silver  watches,  gold  pencils,  gold  earrings,  gold  lockets, 

gold  breastpins,  gold  finger  rings,  and  pencil  cases.   There 

were,  also,  some  sixteen  prizes  in  money,  varying  from 

three  hundred  dollars  to  fifty.     The  drawing  took  place  in 

ApriL'' 

Objections  were  made  to  the  proof  of  the  contents  of 
the  tickets,  and  on  account  of  the  variance  between  the 
information  and  the  proof;  but  the  objections  were  not 
sustained. 

In  this  state  the  sale  of  all  lottery  tickets  is  prohibited, 
as  no  lotteries  are  authorized  by  statute.  Hence,  tickets 
in  numerous  of  the  schemes  gotten  up  to  aid  schools  and 
churches,  and  gift  exhibitions,  being  disguised  lotteries,  are 
illegal  articles.  The  schemes  themselves  are  but  attempts 
to  obtain  funds  by  means  detrimental  to  public  morals  and 
the  people's  virtue.  A  resort  to  these  means  may  be  pro- 
hibited by  statute.  A  statute  having  such  operation,  is  not 
the  inhibition  of  a  free  sale  of  property,  but  of  a  mode  of 
swindling  in  disposing  of  it.  See  The  Madison,  Sfc,  Co, 
V.  Whiteneck,  8  Ind.  R.  217 ;  Den  v.  Shotwell,  4  Zabriskie, 
789;  The  Oovemors,  ^c,  v.  T/ie  American  Art  Union,  3 
Selden,  228;  The  State  v.  Clark,  33  N.  Hamp.  R.  329. 

As  to  the  information,  it  is  a  general  principle  that  crim- 
inal charges  should  be  preferred  with  certainty,  to  at  least 
a  common  intent,  that  the  Court  and  jury  may  know  what 
they  are  to  try,  and  acquit  the  defendant  of  or  punish  him 
for;  that  the  defendant  may  know  what  he  is  to  answer  to; 
and  that  the  record  may  show,  as  far  as  may  be,  for  what 
he  has  been  once  put  in  jeopardy. 

In  the  application  of  this  principle,  it  has  been  held,  in 
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May  Term,   most  cases,  that  the  act  or  instroment,  or  both,  constituting 

_____  *^®  basis  of  the  prosecution,  should  be  described  with  cer- 

Whithbt    tainty,  where  it  was  in  the  power  of  the  grand  jury  or 

Thb  Statb.  other  accusing  tribunal  to  thus  describe  it  or  them;  and 

where  it  was  not,  that  such  fact  should  be  stated  in  the 

official  accusation,  as  an  excuse  for  the  want  of  certainty. 

It  is  a  further  principle,  that  the  proof  must  correspond 
with  the  description  contained  in  the  charge,  in  matters 
material — ^those  of  substance.  It  is  also  a  principle,  that 
in  proving  the  accusation,  upon  the  trial,  the  best  evidence 
must  be  adduced,  if  it  can  be  obtained;  as  written  or  print- 
ed instruments  themselves,  instead  of  parol  proof  of  their 
contents. 

We  think  these  principles  have  been  violated  in  the  case 
at  bar.  We  are  aware  that  the  ruling  of  the  Court  below 
is  in  accordance  with  some  reported  cases;  but  we  prefer 
to  pursue  the  line  of  decision  that  has  been  adopted  by 
this  Court  See  Engleman  v.  The  State,  2  Lid.  R.  91 ; 
Markle  v.  The  State,  3  id.  535. 

Per  Ouriam. — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

W.  O.  Quick  and  W.  P.  Quick,  for  the  appellant  (1). 

(1 )  Counsel  for  the  appellant  cited  the  following  anthorities : 

An  infonnation  nnder  the  B.  8.  of  1862  mnst  contain  all  the  rabalantial  re- 
qnisites  of  an  indictment  at  common  law.  Tlie  State  r.  MUa,  4  Ind.  R.  577. 
— Mount  T.  7^  State,  7  id,  654.  The  affidayit  docs  not  support  the  infonna- 
tion.   See  The  State  t.  Lochtand,  4  Ind.  R.  573. 

Parol  testimony  of  tiie  contents  of  a  written  instrument  cannot  be  grren, 
unless  the  absence  of  the  instrument  itself  is  first  accounted  for.  Jatkaom  ▼. 
CuUum,  2  Blackf.  228.— Carton  y.  Utton,  4  id,  I,— Smith  y.  Seed,  7  Ind.  & 
242. 

The  eyidenoe  showed  that  there  was  a  diyision  of  more  property  than  was 
alleged  in  the  information.  This  was  a  fiital  yariance.  Tardy  ▼.  The  StaU,  4 
Blackf.  152.— (rnwef  y.  The  State,  6  id,  489.— SwatZs  y.  The  StaU,  7  id,  324. 
—  TFifcor  y.  The  State,  id.  456.— 7%«  StaU  y.  Wilson,  7  Ind.  R.  516. 
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KiHBERLiNQ  V.  Hall  and  Another. 


Hay  Tern, 
1858. 

KI1IBBSZ.IN0 


Under  die  code,  the  nse  of  the  trayene  in  the  reply  is  predselj  similar  to  its        hIll 
use  in  the  answer.    It  simplj  pats  at  issue  the  tratii  of  the  matters  alleged. 

Henoe,  new  matter  in  avoidance  of  the  answer  most  he  specially  pleaded: 
otherwise,  it  cannot  he  proved  on  the  trial. 

APPEAL  from  the  Madison  Court  of  Common  Pleas.    fVidmf, 

Davison,  J. — The  appellees  were  the  plaintiiTs  below,  and 
Kimberling  was  the  defendant. 

The  complaint  charges  the  defendant  with  having  seized 
and  appropriated  to  his  own  use  a  certain  quantity  of  corn 
and  corn-fodder  belonging  to  the  plaintifis,  of  the  value  of 
300  dollars. 

The  following  is  the  defense  set  up  in  the  answer:  One 
EvanSj  being  the  owner  in  fee  of  a  tract  of  land,  rented  it 
to  one  Bradberry  for  the  term  of  ten  years.  Before  the  ex- 
piration of  the  lease,  the  defendant  purchased  the  land  of 
EfVCMS^  subject  to  the  lease.  After  this  the  defendant 
bought  of  Bradberry^  the  lessee,  his  unexpired  term.  The 
terms  of  the  purchase  were  reduced  to  writing  and  are  as 
follows: 

^^Jubf  27.  Agreement  between  William  T.  Bradberry 
of  the  first  part,  and  Lewis  Kimberling  of  the  second  part. 
The  party  of  the  first  part  has  now  sold  to  the  party  of  the 
second  part  the  lease  on  which  he,  Bradberry^  now  lives, 
for  100  dollars.  He  agrees  to  give  possession  of  all  the 
ground  on  the  20th  of  Septemberj  1855,  and  he  reserves  the 
house  until  the  first  day  of  October  next. 

William  T.  Bradberry:' 

Defendant  avers  that,  at  the  date  of  this  agreement,  there 
was  standing  and  growing  upon  said  lease,  a  crop  of  com, 
unmatured,  which  remained  thereon  growing  and  unsev- 
ered  until  after  possession  was  given  by  said  Bradberry^ 
there  being  in  and  by  said  agreement  no  reservation,  except 
as  to  the  possession  of  the  house  until  the  first  of  October j 
1855;  and  that  the  defendant,  having  in  accordance  with 
the  agreement  entered  upon  and  into  possession  of  the 
lease,  did  take  and  carry  away  both  corn  and  fodder,  as  he 
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May  Term,   lawfully  might,  he  being  the  owner  thereof  by  virtue  of  his 

^^"*      purchase,  &c. 
KiMBSBUKG       The  plaintiffs  replied  generally,  denying  each  and  every 
Halu       allegation  in  the  answer.     The  Court  tried  the  cause,  and 
found  for  the  plaintiffs.     New  trial  reftised,  and  judgment. 

Upon  the  trial,  the  defendant  gave  in  evidence  the  above 
agreement,  and  rested.  "Whereupon  the  plaintiffs  offered 
to  prove  by  parol  that  Bradberrp,  at  the  time  he  executed 
the  agreement,  reserved  the  corn  crop,  and  that  the  same 
never  was  sold  to  the  defendant.  The  introduction  of  this 
evidence,  though  resisted  by  the  defendant,  was  admitted 
by  the  Court;  and  its  admission  raises  the  only  question 
in  the  case. 

The  answer,  it  will  be  seen,  does  not  traverse  the  facts 
stated  in  the  complaint,  but  sets  up  new  matter  in  avoidance 
of  the  action,  to  which  the  plaintif&  have  simply  replied 
by  a  general  denial.  What,  then,  is  the  effect  of  this  re- 
ply? The  code  declares  that  ^^all  defenses,  except  the 
mere  denial  of  the  facts  alleged  by  the  plaintiff,  shall  be 
specially  pleaded;"  and  that  "when  the  answer  contains 
new  mattei^  the  plaintiff  may  reply  thereto,  denying  each 
allegation,  &c.,  and  he  may  allege  any  new  matter  consti- 
tuting a  defense  to  the  answer  and  not  inconsistent  with 
the  complaint."  2  B.  S.  p.  42,  §§  66, 67.  In  view  of  these 
enactments,  it  is  evident  that  the  use  of  the  traverse  or  de- 
nial in  the  reply  is  precisely  similar  to  its  use  in  the  an- 
swer, and  that,  in  effect,  it  simply  puts  in  issue  the  truth  of 
the  matters  alleged.  The  result  is  that  new  matter  in  avoid- 
ance of  the  answer  must  be  specially  pleaded;  otherwise, 
it  cannot  be  proved  on  the  trial.  We  are,  therefore,  of 
opinion  that  the  evidence,  in  this  instance,  tending  to  prove 
the  reservation  of  the  corn  crop,  was  not  admissible  under 
the  general  denial. 

Per  Curiam.  — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
,  X  Davis^  for  the  appellant. 

R,  Lake,  for  the  appellees. 
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May  Term, 

The  Peru  and  Indianapolis  Railroad  Company  r.  Has-      1"58. 


KBT.  Thb  Pbru, 

&c.,  Bailr'd 

COMPAITY. 


A  railroad  company  is  not  liable  under  the  statute  of  1853,  for  an  injury  to  y,         |-| — --jf 

stock  resulting  from  fright  at  their  cars,  where  the  animal  was  not  touched       Hasubt.  |i^  400 
by  any  car,  loeomotiye,  or  other  carriage  belonging  to  thd  company. 

APPEAL  from  the  Tipton  Court  of  Common  Pleas.      FHdaif, 

Davison,  J, — Basket  sued  the  raiLx)ad  company  before  a 
justice  of  the  peace.  In  the  complaint,  it  is  alleged  that 
the  plaintiff's  mare,  of  the  value  of  125  doUars,  was  so  in- 
jured on  the  defendant's  railroad,  by  the  locomotive  and 
cars  used  thereon,  that  she  thereby  became  worthless  and 
of  no  value  to  the  plaintiff;  the  said  railroad  not  being  se- 
cnrely  fenced,  &c«     The  demand  is  laid  at  100  dollars. 

Before  the  justice  there  was  judgment  for  the  plaintiff. 
The  defendant  appealed.  In  the  Common  Pleas,  the  case 
was  submitted  to  the  Court  for  trial  The  facts  are,  sub- 
stantiaUy,  as  follows: 

On  the  24th  of  Mapj  1855,  the  defendant's  passenger 
train  was  rmming  the  road  as  usual.  About  100  rods  dis- 
tant from  a  culvert  in  the  road,  a  mare  belonging  to  the 
plaintiff  was  discovered  near  the  track,  75  yards  in  advance 
of  the  train.  The  engineer  gave  the  usual  signal  by  the 
steam  whistle,  and  then  whistled  down  brakes,  reversed  the 
engine,  and  the  brakes  were  applied.  The  mare,  at  the 
sound  of  the  whistle,  ran  on  the  track  before  the  train,  un- 
til she  came  to  the  culvert,  and  then  jumped  so  as  to  clear 
the  culvert,  and  fell  on  the  west  side  of  the  track.  She 
was  not  touched  by  the  locomotive  or  any  part  of  the  train. 
It  was  proved  that  the  mare's  left  fore  leg  was  broken,  and 
that  she  was  otherwise  badly  injured.  There  is  no  evi- 
dence tending  to  prove  the  company  or  her  employds 
guilty  of  willful  nusconduct  or  negligence  in  running  the 
train.     The  road  was  not  fenced. 

The  Court  found  for  the  plaintiff;  and,  having  refused  a 
new  trial,  gave  judgment  on  the  finding. 

We  have  a  statute  which  enacts — 1.  That  whenever  any 
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May  Tenn,  animal  shall  be  killed  or  injured  by  the  can  or  locamative^ 

•^^^*  or  other  carriages^  used  on  any  railroad  in  this  state,  the 

ThbP*»^,  owner  thereof  may  sue  the  railroad  company  before  a  jus- 

CoxPAHT.  tice  of  the  peace.    2.  On  the  hearing  of  the  cause,  the  jns- 

HaIkbt.  *^^  ^'  y^  ^^"71^8  ^h®  same  shall  give  judgment  for  the 
plaintiff  for  the  value  of  the  animal  destroyed  or  injury  in- 
flicted, without  regard  to  the  question  whether  such  injury 
or  destruction  was  the  result  of  willful  misconduct  or  neg- 
ligence, or  the  result  of  unavoidable  accident.  3.  This  act 
shall  not  wp^ly  to  any  railroad  securely  fenced,  and  such 
fence  properly  maintained  by  the  company.  Acts  of  1853, 
p.  113. 

The  present  suit  was  instituted  under  this  staWte,  and 
the  question  to  settle  is,  do  the  facts  stated  bring  the  case 
within  its  provisions?  The  appellant  contends  that  the 
statute  contemplates  a  direct  injury;  that,  in  this  instance, 
the  mare  was  not  stricken,  or  even  touched  by  the  locomo- 
tive or  any  part  of  the  train,  and  hence,  the  appellee,  in  the 
absence  of  misconduct  or  negligence  on  the  part  of  the 
company's  employes,  is,  for  the  injury  sustained,  without 
remedy.  We  are  inclined  to  favor  this  construction.  The 
language  of  the  enactment  is,  «  shall  be  kiUed  or  injured  by 
the  cars,  or  locomotive,  or  other  carriages,"  &c.  These 
words,  in  their  ordinary  import,  evidently  involve  the  idea 
of  actual  collision;  and  it  would  not,  in  our  opinion,  be 
consistent  with  the  intent  of  the  act,  to  give  them  such  an 
.  exposition  as  would  cover  a  case  of  consequential  damage& 
No  doubt  the  train  caused  the  animal  to  take  fiight,  and 
the  injury  was  the  result  of  such  fright.  But  suppose  the 
mare,  at  the  sound  of  the  whistle,  instead  of  running  upon 
the  road,  had  run  from  the  road,  and  while  thus  running 
had  received  an  injury, — ^would  the  company  be  liable?  It 
seems  to  us  they  would  not  The  principle  of  the  case  hy- 
pothetically  stated  would  be  cdike  applicable  to  the  case  at 
bar. 

As  the  record  before  us  shows  plainly  that  the  mare  was 
not  injured  by  the  defendants'  cars,  or  locomotive,  or  other 
carriages,  we  are  of  opinion  that  the  case  made  by  the  evi- 
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dence  is  not  embraced  by  the  statute,  and  that  a  new  trial   May  Term, 

should  have  been  granted.  ■*-^^' 

Per  Ouriam. —  The  judgment  is  reversed  with  costs.  Th»  State 

Cause  remanded,  &c.  Tubster. 

J.  Gfreeftj  for  the  appellants. 

W.  Oarver^  for  the  appellee. 


»  m  m  m  t 


The  State  on  the  relation  of  Clark  v.  Turner  and 

Others. 

The  Circiiit  Court  has  exclnsive  jurisdiction  of  suits  on  the  bonds  of  adminis- 
tnton,  ftc,  'where  the  damages  claimed  are  laid  at  1,000  dollars  or  upwarda. 

■ 

APPEAL  from  the  Hendricks  Court  of  Common  Pleas.  FHday, 

Davison,  J. — This  was  a  suit  by  the  state  on  the  rela- 
tion of  Clark,  administrator  de  bonis  non  of  the  estate  of 
Job  Turner  deceased,  against  Isabella  Turner,  former  ad- 
ministratrix of  the  decedent,  and  her  sureties  on  her  bond, 
&C.  The  bond  is  in  the  penalty  of  15,000  dollars,  and  is 
conditioned  in  the  usual  form,  for  the  discharge  of  the  du- 
ties of  the  administration,  &c.  For  breaches  it  is  alleged 
that  she,  Isabella,  had  failed  to  account  to  the  Common 
Pleas,  or  to  the  relator  as  administrator  de  bonis  non,  for 
6,470  dollars,  money  which  had  come  to  her  hands  as  ad- 
ministratrix ;  that  she  had  failed  to  use  due  diligence  in 
the  collection  of  money,  &c.;  and  that  she  had  converted 
to  her  own  use  a  large  amount  of  money  belonging  to  the 
decedent's  estate.  Damages  are  laid  and  claimed  to  the 
amount  of  2,000  dollars.  Demurrer  to  the  complaint  sus- 
tained, and  final  judgment  for  the  defendants. 

The  main  question  to  settle  is,  had  the  Common  Pleas 
jurisdiction? 

Section  11  of  an  act  to  establish  that  Court,  approved 
May  the  14th,  1852,  provides  that,  "in  all  civil  cases,  except 
for  slander,  libel,  breach  of  marriage  contract,  action  on 
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Mmj  Tenn,   official  bond  of  any  state  or  county  officer,  and  where  the 
^^^^^*      title  to  real  estate  shall  be  in  issue,  the  Common  Pleas 
Tna  Statb  ghall  have  concunent  jurisdiction  with  the  Circuit  Court, 
TcRiTKB.     when  the  sum  due  or  demanded,  or  damages  claimed,  shall 
not  exceed  one  thousand  dollars."     And  §  5  of  the  act  pro* 
vidingfor  the  organization  of  Circuit  Courts,  approved  Am 
1,  1852,  declares,  "That  such  Courts,  in  their  respective 
counties,  shall  have  original,  exclusive  jurisdiction  in  all 
cases  of  slander,  libel,  breach  of  marriage  contract,  and 
when  the  title  to  real  estate  shall  be  in  issue,  and  in  all 
other  civil  actions  where  the  amount  involved  is  one  thou- 
sand dollars  or  upwards."     2  R.  S.  pp.  6  and  18. 

These  sections  are  relied  on  in  support  of  the  demurrer, 
and  they  seem  to  be  effective  for  that  purpose;  because  the 
suit  in  this  case  was  plainly  a  civil  action  within  the  mean- 
ing of  both  enactments,  and  being  so,  the  damages  claimed 
are  an  amount  to  which  tbe  jurisdiction  of  the  Common 
Pleas  does  not  extend. 

But  the  appellant  refers  to  §§  4,  5,  and  8  of  the  above 
act  of  May^  1852,  and  contends  that  they  fully  sustain  the 
jurisdiction. 

We  think  differently.  The  fourth  section  gives  the  Com- 
mon Pleas  original  and  exclusive  jurisdiction  of  all  matten 
relating  to  the  settlement  and  distribution  of  decedents'  es- 
tates, and  all  actions  against  executors  and  administrators. 

The  fifth,  confers  upon  the  Circuit  and  Common  Pleas 
Courts  concurrent  jurisdiction  in  all  actions  against  heirs, 
devisees,  and  sureties  of  executors,  administrators  and  guar- 
dians. And  the  eighth  allows  guardians,  executors  and 
administrators  to  sue  in  the  Common  Pleas  any  and  all 
persons  against  whom  any  claim,  debt  or  demand  of  any 
kind  whatever  accrues  to  them  in  such  fiduciary  capacity. 
The  fourth  and  eighth  sections  evidently  do  not  contem- 
plate suits  upon  administration  bonds,  and  are,  therefore, 
not  applicable  to  the  case  at  bar.  They  simply  authoriie 
suits  in  favor  of  and  against  the  executor  or  administrator 
alone,  in  his  fiduciary  capacity;  but  in  this  instance,  the 
suit  is  by  the  state,  and  not  by  the  administrator,  and  is 
against  the  former  administratrix— one  who  is  not  clothed 
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with  such  capacity — and  her  sureties.     We  have  decided   May  Term, 
that  the  stiits  which  these  sections  contemplate  are  not       ^^^^* 
limited  by  §  11  of  the  same  act;  because  they  are  not      Chabb 
within  the  meaning  of  the  terms  civil  cases  as  used  in        Sixs. 
that  section.    Fleece  v.  The  Indiana^  Sfc^  Railroad  Co,  8 
Ind.  R.  460. 

The  concurrent  jurisdiction  given  by  the  fifth  section,  so 
far  as  it  relates  to  sureties  of  executors  or  administrators, 
must  be  limited  to  within  1,000  dollars;  otherwise  the 
eleventh  section  of  the  Common  Pleas  act,  and  the  fifth 
section  of  the  act  organizing  Circuit  Courts,  to  which  we 
have  referred,  cannot  be  reconciled.  Both  contemplate 
civil  actions.  See  Fleece  v.  The  Indiana^  Sfc.^  Railroad 
Co.j  supra*  And  as  the  latter  expresses  the  last  intent  of 
the  legislature,  we  are  inclined  to  hold  that  the  Circuit 
Court  has  exclusive  jurisdiction  in  all  such  actions,  when 
the  damages  claimed  are  laid  at  one  thousand  dollars  or 
upwards.  It  follows  that  the  present  suit,  being  upon  an 
administration  bond,  and  a  civil  action  for  the  recovery  of 
2,000  in  damages,  the  Common  Pleas  had  no  jurisdiction. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

C.  C.  Nave^  for  the  state. 

H.  C.  Netocomby  J.  &  Harvey  and  J.  M,  Gregg^  for  the 
appellees. 


Chase  v,  Sims. 

APPEAL  from  the  Bartholomew  Circuit  Court.  Fridayy 

Per  Curiam, — Suit  commenced  before  a  justice  of  the      *  ^^' 
peace  upon  a  note.     Trial  and  judgment  for  the  plaintiff 
for  the  amount  of  the  note. 

Appeal  to  the  Circuit  Court.     Trial.    Judgment  before 
the  justice  afiiirmed. 

¥he  defense  set  up  was  a  failure  of  consideration.    The 
question  is  entirely  upon  the  evidence. 
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BUy  Term,       The  judgment  is  affinned  with  5  per  cent  damages  and 
^^^*      costs. 


Legobt 
Hardivo. 


R.  Billj  for  the  appellant. 

Wi  Herod  and  S.  Stanstfer,  for  the  appellee. 


ShIRKEY    v.  RuTHEftFORD. 


Fsidatff 
June  18. 


APPEAL  firom  the  Union  Court  of  Common  Pleas. 

Per  Curiam. — Suit  by  Rutherford  against  John  A.  Shir- 
kepj  upon  a  note  made  by  him  to  one  N.  Shirkey^  ajid  by 
N.  Shirkey  indorsed  to  Rutherford. 

Defense,  that  the  note  was  given  without  consideration, 
and  for  the  accommodation  of  N.  Shirkey.  Trial  by  jiuy. 
and  verdict  for  the  plaintiff  below.  Motion  for  a  new  trial 
oveiTuled,  and  judgment  on  the  verdict. 

The  case  is  before  us  on  the  evidence. 

The  note  is  prima  fade  evidence  that  it  was  given  upon 
a  valuable  consideration,  and  although  there  was  evidence 
strongly  tending  to  show  that  it  was  a  mere  accommoda- 
tion note,  vdthout  consideration  moving  from  the  payee  to 
the  maker,  yet  the  jury  having  passed  upon  it,  we  are  not 
disposed  to  disturb  their  verdict. 

The  judgment  is  affirmed  with  costs. 

JI  J^.  Gardner^  for  the  appellant 

J.  Yaryan^  for  the  appellee. 


Legget  t;.  Harding. 


Friday, 
June  18. 


APPEAL  from  the  Shelby  Court  of  Common  Pleas. 
Per  Curiam. — Suit  upon  a  lease  containing  mutual  ob* 
ligations.     Allegations  of  performance  on  the  part  of  the 


OF  THE  STATE  OP  INDIANA.  415 

plaintifT,  and  breaches  on  that  of  the  defendant.    Issues  of   May  Term, 
fact,  judgment  for  the  plaintiff.  ^^^' 

But  two  questions  are  presented  by  the  record.  The  Lboobt 
first  is  upon  an  instruction,  and  is  settled  by  the  eases  of  Habdimg. 
Wood  V.  Commons^  3  Ind.  R.  418,  and  Cory  v.  SUcoz,  6 
id.  39.  The  principle  governing  is  this:  that  where  an  in- 
struction is  given  narrower  than  the  issues  made  by  the 
pleadings,  and  yet  assuming  to  cover  t]^e  whole  question 
in  dbpute,  this  Court  wiU  presume,  the  record  not  showing 
the  contrary,  that  the  parties,  on  the  trial,  had  limited  their 
controversy  to  the  ground  covered  by  the  instruction;  so 
that,  in  its  application  to  the  case  it  was  right,  if  asserting 
no  incorrect  principle  of  law. 

The  other  question  is  this:  The  lease  was  for  one  year, 
but  did  not,  in  the  body  of  it,  state  when  the  yeaf  was  to 
eommence.  It  was  dated  on  the  2d  of  October j  1854.  The 
defendant  proved  that  it  was  not  actually  signed  till  Feb* 
ruaryy  1855.  The  plaintiff  was  then  permitted  to  prove 
that  the  contract  was  made  and  reduced  to  writing  pn  the 
2d  of  October^  1854;  that  the  year  was  to  conunence  at 
that  date;  that  possession  of  the  mill  was  then  given  and 
received;  and  that,  by  accident,  or  carelessness  the  agree- 
ment was  not  actually  edgned  till  February^  though  it  was 
then  signed  with  reference  to  its  having  taken  effect  on  the 
day  of  its  date*  We  think  the  Court  did  not  err  in  per- 
mitting the  proof.  See  Taylor's  L.  &  T.  p.  89;  Chit,  on 
Bills  615. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

W.  X  PeasUej  for  the  appellant, 
r.  3L  Ray^  for  the  appellee. 
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May  Tcnn, 
IHDo.  rp^g  Jeffersonvillb  Railroad  Company  v,  Martin. 


Tub  Jkfvbb- 


BONTILLE 

Railr'd  Co.  -^  ^^'  brought  in  the  Common  Pleas  against  a  railroad  company  for  killing  c•^ 
V.  tie,  is  not  governed  by  the  statute  of  1853,  but  by  the  common-law  nilcs. 

Mabtik.  Hence,  the  complaint  must  charge  negligence,  unskilfulncss,  or  willful  miscon- 
duct, on  the  part  of  the  company  or  their  agents,  and  that  such  negligence, 
&c.,  was  the  proximate  cause  of  the  injury. 

Fndajf,  APPEAL  from  the  Bartholomew  Court  of  Common 

•'«"'  "•  Pleas. 

Davison,  J. — The  appellees,  who  were  the  plaintiffs,  sued 
the  railroad  company  in  the  Common  Pleas,  to  recover  the 
value  of  a  horse  killed  by  a  locomotive  of  the  company, 
while  running  on  their  road. 

The  complaint  alleges  that  the  horse  belonged  to  the 
plaintiffs,  was  of  the  value  of  200  dollars,  and  that  the  rail- 
road was  not  fenced;  but  it  fails  to  charge  the  company,  or 
their  agents,  with  negligence,  or  unskillfulness,  or  willfd 
misconduct  in  running  the  train. 

The  defendants  demurred  to  the  complaint;  but  their 
demurrer  was  overruled.  Thereupon  they  answered,  1,  By 
a  general  denial.  2.  That  1he  plaintiffs,  at  the  time  the 
horse  was  killed,  did  not  occupy  or  own  the  land  adjoining 
the  road,  or  through  which  it  ran,  but  the  horse  was  suf- 
fered by  them  to  run  at  large,  &c.  To  the  second  para- 
graph there  was  a  demurrer  sustained.  The  issue  made 
by  the  general  denial,  was  submitted  to  the  Court,  vho 
found  for  the  plaintiffs  140  dollars.  New  trial  refused,  and 
judgment,  &c. 

The  first  inquiry  relates  to  the  sufficiency  of  the  com- 
plaint. It  is  alleged  to  be  defective  because  the  plaintiiTs 
have  failed  to  aver  negligence,  &c.,  on  the  part  of  the  com- 
pany. 

We  have  a  statute  which  contains  the  following  provi- 
sions: 1.  That  when  any  animal,  &c.,  shall  be  killed  or 
injured  by  the  locomotives,  &c.,  of  any  railroad  in  thix^ 
state,  the  owner  may  sue  before  a  justice  of  the  peace. 
2.  On  the  hearing  of  said  cause,  the  justice  or  jury  trying 
the  same  shall  give  judgment  for  the  plaintiff  for  the  value 
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of  the  animal  destroyed  or  injury  inflicted,  'without  regard  ^^  Tetm, 
to  the  question  whether  such  injury  or  destruction  was  the       ^^^' 
result  of  willfnl  ndsconduct  or  negligence,  or  the  result  of  Tax  Juveb- 
unavoidable  accident.    3.  This  act  shall  not  apply  to  any  Baha'b  Ck>. 
railroad  securely  fenced  in,  and  such  fence  securely  main-     maetif 
tained  by  the  company.     Acts  of  1853,  p.  113. 

In  Whiteneck  v.  The  Madisony  ifc.^  Raibroad  Co.j  it  was 
held  that  the  statute  to  which  we  have  referred  is  inopera- 
tive, so  far  as  it  gives,  in  point  of  amount,  unlimited  juris- 
diction to  justices  of  the  peace.  8  Ind.  R.  217.  But  the 
present  suit  is  for  the  recovery  of  an  amount  to  which  the 
jurisdiction  of  a  justice  does  not  extend,  and  was,  therefore, 
properly  instituted  in  the  Conunon  Pleas.  And  the  in- 
quiry at  once  arises,  does  the  above  statute  kt  all  apply  to 
suits  originally  commenced  in  that  Court?  It  says  the 
owner  majf  sue  before  a  justice  of  the  peaee^  and  on  the 
hearing  of  said  cause  the  justice  or  jury  trying  the  same 
shall  give  judgiuent.  Indeed,  all  its  provisions  directly  re- 
late to  the  commeocement  and  trial  of  an  action  before  a 
justice,  and  cannot,  therefore,  be  applied  to  the  case  at  bar. 

The  result  is  that  the  present  suit,  having  been  comr 
menced  in  the  Conunon  Fleas,  must,  in  its  trial  be  governed 
by  common-law-  rule.  And  tested  by  that  rule,  the  com- 
plaint is  obviously  defective,  because  it  does  not  allege 
negligence,  unskillfnlness,  or  willful  misconduct,  on  the  part 
of  the  company's  agents  in  running  the  train,  and  that  such 
negligence,  &c.,  was  the  proximate  cause  of  the  plaintiff's 
damage.  lO  Mees.  &  Welsh.  546.^-5  HilL  282.-7  B. 
Mon.  538.— 16  Conn.  R.  420.— 6  Ind.  R.  141.— 5  Ind.  R. 
111.  It  follows  that  the  demurrer  should  have  been  sus- 
tained. 

The  second  defense  involves  the  question  whether  the 
plaintiffs,  not  being  the  owners  of  the  land  adjoining  the 
road  at  the  point  where  the  horse  was  killed,  are  enti- 
tled to  recover  on  the  ground  that  the  road  is  not  fenced.. 
The  solution  of  this  inquiry  depends  upon  a  construction 
of  the  act  of  1853.  We  have  just  held  that  that  act  does 
not  apply  to  the  case  before  us.  The  record,  therefore,  does 
not  require  a  decision  of  the  question. 
Vol.  X^27 
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Iby  Term,  Per  CWtom. — The  judgment  is  leversed  with  costs. 

f°"°'  Cause  remanded,  &c 

Qboyu  W.  Herod  and  8.  Stanstfer,  for  the  appellants. 

Bbuob.  -R.  Sm^  for  the  appellee. 


■  •■  II 


KUNKLER  V.   TURNTINO. 


Saturday, 
Jwel9. 


APPEAL  firom  the  Jefferson  Court  of  Common  Pleas, 

Per  Curiam. — Suit  upon  a  note.  Judgment  for  plain- 
tiff, 

It  is  contended  the  note  was  not  fully  and  accurately 
described  in  the  complaint.  But  the  note  was  filed  with 
the  complaint,  as  a  part  of  it  The  objection  made  is  an- 
swered by  Ellis  y.  Miller,  9  Ind.  R.  210. 

The  note  is  alleged  in  the  complaint  to  have  been  made 
by  Oustavus  J..  Kimkler,  by  the  description  of  O.  A,  Kumk- 
ler.  The  note  was  given  in  evidence.  Its  admission  is 
justified  by  the  cases  cited  in  Orover  et  oL  v.  Bruce  et  aL, 
at  this  term  (1). 

There  was  no  motion  for  a  new  triaL 

The  judgment  is  affirmed  with  10  per  cent,  damages  and 
costs. 

S.  C.  Stevens,  for  the  appellant. 

JET.  W.  Harrington  and  X  C  Thorn,  for  the  appellee. 


(1)  The  case  next  foUo wing. 


^•»  > 


Grqver  and  Another  v.  Bruce  and  Another. 


Satarday, 
Jum  19. 


APPEAL  from  the  Y^o  Circuit  Court 

Per  Curiam. — Suit  upon  notes  payable  to  JE.  M.  Bruce 
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4*  Co.   The  complaint  is  by  EU  M.  Bruce  and  Henry  Bruce^  May  Term, 
jun.,  and  alleges  the  notes  were  payable  to  them.   Copies  of      ^^^' 
the  notes  were  set  out  in  the  complaint.     A  demurrer  to    Kiupmaji 
the  complaint  was  ovemiled.     The  notes  were  admitted  in   Fobghhsi- 
evidence  under  it.   Thus  far  there  was  no  error.    The  War-       '"** 
den^  Sfc^  of  Si.  Jameses  Church  v.  Moore  et  oL^  1  Ind.  R.  289.    .. 
— Louden  v.  Watpole^  id.  319. — Muirhead  v.  Snyder^  4  id^ 
486.     See  Abemathy  v.  Reeves  et  aL^7  id.  306. 

It  is  contended  that  the  evidence  did  not  sustain  the 
judgment;  but  the  record  does  not  purport  to  contain  all 
the  evidence,  and  the  case  is,  therefore,  not  before  us  on  the 
merits. 

The  judgment  is  affirmed,  with  3  per  cent,  damages  and 
costs. 

&  Qaypoolj  A.  B.  Crane  and  W.  E.  McLean^  for  the 
appellants. 


<  ♦♦»'♦ 


Kaufman  and  Another  v.  Forchheimer  and  Others. 

APPEAL  from  the  Grant  Circuit  Court  Saturday^ 

Per  Curiam. — This  was  a  suit  by  the  appellees  against   ""*  ^^* 
the  appellants.'    The  complaint  contained  two  paragraphs, 
the  first  upon  a  promissory  note,  the  second  upon  an  ac- 
count. 

The  defendants  did  not  appear  in  the  Court  below,  and 
there  was  a  judgment  as  by  default.  The  Court  assessed 
the  damages.     This  is  assigned  as  error. 

There  was  no  error  in  this.  The  statute  expressly  gives 
the  authority  (2  R.  S.  p.  115,  §  340) ;  and  even  in  the  ab- 
sence of  a  statute,  the  finding  would  be  sustained,  for  the 
record  shows  it  was  upon  the  note  alone. 

The  next  error  complained  of  is,  that  the  summons  which 
was  served  upon  them  in  the  case,  commanded  the  defend- 
ants to  appear  on  the  second  day  of  the  then  next  term  of 
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Mfty  Tenni   the  Court   This  qaeation  has  akeady  been  decided.  Emf- 

^^0^'      mofi  et  oL  v.  Sampson  e^  oJL,  9  Ind.  R.  630. 
CAupBaxx       The  judgment  is  afiSnned  with  10  per  cent,  damages  and 

ThbSiaw.  oosts. 

J.  Braumlee  and  SL  KeUy^  fat  the  appellants. 
I        A.  Steele  and  H,  D.  T7umps<m^  tot  the  appellees. 


*  ••»  • 


Osborne  v.  Osborne. 


Saturdcnf, 
June  19. 


APPEAL  from  the  Lagrcmge  Court  of  Common  Pleas. 

Per  OiuriafrL — There  is  no  bill  of  exceptions  in  this  case. 
No  question  is  presented. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

D.  SL  Cokrick  and  R.  Parrettj  for  the  appellant. 

X  B.  Howe,  for  the  appellee. 


i^i*»»  > 


Campbell  v.  The  State. 


Saturday, 
Jume\9, 


APPEAL  from  the  Allen  Ciicuit  C^urt 

Per  Curiam. — Indictment  as  follows: 

<<  State  of  Indiana  v.  John  (hmpbelL^-Jn^cixaeni  for  lar- 
ceny in  the  Allen  Circuit  Court,  at  November  term,  18OT: 

'^  The  grand  juiy  of  the  county  of  AUen^  in  the  state  of 
Indianay  upon  their  oath,  charge  that  on  the  4th  day  of  No- 
vember, 1857,  at  said  county  of  AUen,  in.  said  state  of  h- 
diama,  feloniously  did  steal,  take  and  cairy  away  one  twen- 
ty doUar  gold  coin,  money  of  the  United  States  of  America, 
of  the  denomination  and  yalue  of  twenty  dollars,  the  per- 
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»  _ 

sonal  goods  of  one  Charles  W.  Waldin^  contrary  to  the  Mfty  T€m, 
form  of  the  statute  in  such  case  made  and  provided."  ^^^ 

Signed,  &c  Thb  Boabd 

Trial,  conviction,  and  sentence  to  tiie  penitentiary*    A  siohsbs,  ftc., 
motion  in  arrest  was  overroled.  Tctts. 

The  judgment  must  be  reversed*    The  indietmont  does 
not  charge  any  person  with  the  commission  of  the  larceny* 

The  judgment  is  reversed.     Cause  remanded  to  be  dis* 


Xr.  M.  Ninde  and Pii^keU^  for  the  appellant. 

&  J.  SUmghUm^  for  the  state. 


*  m%m  • 


The  Board  of  Commissioners  of  Dearborn  County  t;. 

Tufts  and  Another. 

APPEAL  from  the  Dearborn  Circuit  Court  Saturday, 

Per  Chiriam. — In  this  case  the  evidence  is  not  upon  the  ^^  ^^' 
record,  nor  does  an  exception  to  any  ruling  of  the  Court 
appear  to  haye  been  taken,  nor  was  there  a  motion  for  a 
new  trial  made,  or  any  other  statutory  mode  pursued  by 
which  to  bring  the  case  properly  before  this  Court,  so  that 
we  could  pass  upon  the  questions  attempted  to  be  present* 
ed  for  our  decision.  9  Ind.  R.  366^-1(2.  356.— JS.  286.— 
U.  182, 181, 180.— 2  IL  S.  ppw  116, 116.-Votfy  v.  The  Ter- 
re  Baute  Drawbridge  Co.^  9  Ind.  B.  417»  421.— 8  id.  96.— 
Id.  244^Ja:  45a— laL  467.— ia  462. 

The  judgment  is  affirmed  with  costs. 

J.  T.  Brown  and  W.  &  Hblman^  for  the  appellants. 

T*  Gazlapi  for  the  appellees. 
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DuNKiN  and  Another  t;.  Taylor  and  Another. 

APPEAL  from  the  Fountain  Court  of  Common  Pleas. 

Per  Curiam. — The  writ  in  the  case  issued  in  the  name 
of  Taylor  and  Embree^  plainti£b.  The  complaint  was  filed 
in  the  name  of  James  Taylor  and  Jesse  EmbreCj  partners 
under  the  name  of  Taylor  and  Embree^  against  the  defend- 
ants. The  defendants  moved  to  dismiss  the  suit  for  the 
yariance.  The  Court  overruled  the  motion.  The  issues 
were  then  made  up.  Trial;  and  judgment  rendered  for 
the  plaintiffs. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

M.  M:  MUford^  for  the  appellant. 

L  A.  RicCy  for  the  appellees. 


•*9i 


y*^ 


Reed  and  Others  v.  Swinney  and  Wife. 


Saturday, 
June  19. 


APPEAL  from  the  Cass  Circuit  Court 

Per  Curiam^ — This  was  an  action  of  waste  against  a 
tenant  in  dower,  under  the  statute  of  1843.  A  demuner 
was  filed  and  sustained  to  the  complaint.  No  exception 
was  taken  to  the  ruling  of  the  Court.  The  plaintifis  be- 
low bring  the  casQ  here. 

There  is  nothing  before  us  in  such  form  as  to  enable  us 
to  determine  the  questions  attempted  to  be  raised. 

The  judgment  is  affirmed  with  costs. 

IL  P.  Biddle  and  B,  W.  Peters^  for  the  appellants. 

D.  D.  PraU  and  &  C  Taber^  for  the  appellees. 
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Maj  Tenn, 
Carson  v.  Earlywine,  1868. 


HOWB 

APPEAL  from  the  Shelby  Court  of  Common  Pleas.       thb  Statb. 

Per  Curiam. — This  was  a  suit  upon  an  award.  There 
was  no  answer  to  the  complaint  filed.  The  case  was  sub-  j^^^/ 
mitted  to  the  Court  for  trial  without  a  jury,  and  was,  so 
far  as  appears  by  the  record,  a  trial  without  an  issue.  This 
was  erroneous,  according  to  Daai  v.  Lowe  et  oLy  5  Ind.  B. 
131. 

The  judgment  is  reversed  with  costs.     Cause  remanded 
with  leave  to  defendant  to  file  an  answer. 

X  Harrison  and  W*  J.  Peasleey  for  the  appellant. 


-**^B«*- 


HowE  t;.  The  State. 

APPEAL  from  the  Hamilton  Court  of  Common  Pleas.  Saturday 

Per  Curiam, — Information  against  Samuel  Howe  for  re- 
tailing. Conviction  and  fine  of  20  dollars.  A  motion  to 
quash  was  made  and  overruled  before  the  triaL 

The  record  does  not  disclose,  expressly,  as  to  the  statute 
under  which  the  prosecution  was  instituted,  but  we  con* 
dude  it  was  under  the  liquor  law  of  1855.  If  so,  the  in- 
formation shoxdd  have  been  quashed,  because  that  law  is 
imconstitutional  and  void.  This  is  the  unanimous  opinion 
of  the  Court  (1). 

But  suppose  the  prosecution  to  have  been  under  the 
liquor  law  of  1853,  still  the  infonnation  should  have  been 
quashed  because  it  contains  no  negative  of  a  license  to 
sell.  As  the  act  of  1853  was  a  license  law,  an  informa- 
tion founded  upon  it  should  negative  that  the  defendant 
had  license  to  selL  3  Wat  Arch.  p.  60&-78.  U.  S.  Crim. 
Law,  524,  et  seq.  The  question,  therefore,  whether  the  act 
of  1853  is  in  force  does  not  arise  in  this  case. 
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Uaj  Teno,       The  judgment  is  reversed.     Cause  remanded  to  be  dis- 

1858.      missed. 


T. 

Lavb. 


D.  Mos8^  for  the  appellant 


(1)  (yVaH^  T.  The  SuUe,  9  Ind.  B.  494. 


^9^m*^ 


Snyder  r.  Lane. 

In  the  asngnment  of  otmes  of  demiiimv  dio  preciae  languid  of  Ibe  stttDte 

need  not  be  nsed. 

Suit  apon  the  coyenantB  in  a  deed.  Breach,  that  the  lands  conTejed  were  en- 
cumbered hj  a  mortgage,  which  the  plaintiff  had  paid  off.  Answer,  1 .  That 
the  plaintiff,  when  he  purchased  tiie  lands,  had  notice,  of  the  mortgage,  t. 
That  the  mortgage  was  not  doe.  Demnirer,  assigning  for  canse — ^1.  lliat 
the  knowledge  of  the  incombranoe  was  immaterial,  as  the  defendant  had  ez- 
presslj  covenanted  against  it.  2.  That  the  mortgage  being  an  incumbrance, 
the  plaintiff  had  a  right  to  remoTe  it,  and  sne  upon  the  covenant. 

Eeld,  1.  That  the  causes  of  demnirer  were  well  assigned. 

S.  That  the  notice  of  the  incnmbiMioe  did  not  ezclnde  it  &om  the  operation  of 
the  covenant. 

3.  That  the  vendee  had  a  right  to  remove  the  mortgage  (even  before  it  was 
doe)  and  sne  npon  tiie  oovenant. 

Saturday,  APPEAL  from  the  Wa^^  Court  of  Common  Pleas. 

^"^    '  Davison,  J. — The  appellee,  who  was  the  plaintiff,  sued 

Smiyder  npon  the  covenants  in  a  deed  of  conveyance.  In 
the  complaint,  it  is  alleged  that  Snyder j  by  deed  in  fee, 
conveyed  certain  lands  in  Wayne  county,  to  the  jdaintiff ; 
and  that  in  and  by  said  deed  it  was  covenanted,  L  That 
the  lands  were  unencumbered.  2.  That  the  grantor  is  law* 
fully  seized,  &c  3.  That  he  will  warrant  and  defend 
against  all  claims,  &c. 

The  breach  assigned  is,  that  the  lands,  at  the  time  of  the 
conveyance,  were  lawfully  encumbered  by  a  mortgage  exe* 
cuted  by  one  James  A.  Oulbertson^  a  former  owner,  to  the 
state,  for  the  use  of  the  surplus  revenue  fund,  to  secure  the 
payment  of  291  dollars  with  interest,  &c.  And  it  is  aver^ 
red  that  the  plaintiff,  on  the  first  of  June,  1857,  the  above 
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sum  being  dne  and  payable,  iiilly  paid  the  same  to  the  an-  ^^  Tnm, 
ditor  of  said  eotmty,  and  procnned  the  inenmbrance  to  be      ^^^ 
removed  and  satisfied ;  wherefore  he  demands  judgment,  &c     Bamm 
The  defendant  answered,  1.  That  the  plaintifi^  when  he      hum. 
poichased  the  lands,  had  ftdl  knowledge  of  the  existence  of 
the  mortgage.    2.  That  by  the  laws  of  Adiana  extending 
the  time  for  the  payment  of  mortgages  to  the  surplus  rev-* 
enne  fund,  the  mortgage  in  question  is  not  yet  due,  and 
payment  thereof  could  not  be  required,  &x$. 

Demurrers  to  the  answer.  The  causes  of  demurrer  are 
thus  stated:  Plaintiff  demurs  to  the  first  paragragh  be- 
cause ''the  knowledge  of  the  incumbrance  is  immaterial, 
as  the  defendant  has  expressly  covenanted  against  it"  And 
as  to  the  second  paragraph  plaintiff  says  that  ''the  >mort-  ' 
gage  was  an  incumbrance,  and  he  had  a  right  to  remove  it, 
and  sue  on  his  covenant."  The  demurrers  were  sustained, 
and  final  judgment  given  for  the  plaintiff. 

The  appellee  contends  that  the  demurrers  should  have 
been  set  aside,  because  they  do  not  specify  either  of  the 
six  causes  prescribed  by  the  statute.  See  2  R.  S.  p.  38,  § 
50.  We  have  decided  that  in  the  assignment  of  such 
causes,  the  language  of  the  statute  need  not  be  pursued. 
It  will  be  sufficient  if  they  designate,  certainly,  the  alleged 
defects  to  which  they  refer.  Lagow  v.  NeilsoHj  at  this 
term  (1).  In  the  case  at  bar,  the  assignments  point  out 
the  objections  relied  on  with  a  sufficient  degree  of  certainty. 
Hence,  the  questions  raised  by  the  demurrers  are  properly 
before  us  for  consideration. 

The  next  inquiry  relates  to  the  first  defense.  Does  mere 
notice  to  the  vendee,  at  the  time  he  receives  his  deed,  of  an 
existing  incumbrance,  exclude  it  firom  the  operation  of  an 
express  covenant  ag^nst  incumbrances?  This  question  is 
settled  in  JUedler  v.  IRaUj  8  Ind.  R.  171.  There  it  was 
held  that  such  incumbrances  are  not  presumed  to  be  so  ex- 
duded,  though  their  existence  was  known  to  the  vendee 
when  the  deed  was  executed.  This  authority  is  directly 
in  point.  It  follows  that  the  first  paragraph  of  the  answer 
constitutes  no  bar  to  the  action. 

The  second  defense  is  also  defective.     The  mortgage, 


426 


CASES  IN  THE  SUPREME  COURT 


Maj  Tenn»  by  its  terms,  was  due  and  payable,  and  being  a  valid  in- 

_  1858. cumbrance,  the  vendee  had  a  perfect  right  to  pay  the 

Tn  Statb  money  and  sue  on  his  covenant.  We  have  been  lefened 
BoTBTBB.  to  no  statute,  nor  do  we  know  of  any,  applicable  to  the 
mortgage  in  question,  enlarging  the  time  of  its  payment; 
but  suppose  the  existence  of  such  statute,  it  would  not,  it 
seems  to  us,  bind  the  vendee  to  suffer  an  incumbrance  cal* 
culated  to  impair  the  validity  of  bis  title,  to  rest  on  the 
land. 

Per  Ouriam. — The  judgment  is  affirmed  with  5  per  cent, 
damages  and  costs. 
X  &  Newman  and  J.  P.  Siddallj  for  the  appellant. 
J.  Perry^  for  the  appellee. 


(\)  Anie,  183. 


The  State  v,  Royster. 

The  Indianapoiis  and  Broumsturgh  PlanJbroad  Company ^  oigaoized  under  the 
general  plankroad  act  of  1855,  had  a  right  to  erect  a  toll-gate  on  the  pordoo 
of  their  road  east  of  Whiu  nver  (the  road  west  of  the  river  being  completed), 
though  that  portion  did  not  exceed  one  mile.  In  other  words,  the  bridging 
of  that  stream  was  not  a  prerequisite  to  the  right  to  collect  toll  upon  the 
mile  of  road  east  of  the  rirer. 


Satwrday, 
June  19. 


APPEAL  from  the  Marion  Circuit  Court. 

WoRDEN  J.— -This  was  a  prosecution  by  infoimatioD, 
against  the  defendant,  Royster^  for  destroying  a  toU-gate 
on  the  road  of  the  Indianapolis  and  Brownsburgh  IHank- 
road  Company.  It  was  commenced  in  the  Common  Pleas, 
and  transferred  to  the  Circuit  Court,  for  trial,  on  acconnt 
of  the  interest,  in  the  matter,  of  the  Common  Pleas  judge. 

There  was  a  plea  of  not  guilty;  trial  by  jury,  verdict  and 
judgment  for  defendant. 

T^he  cause  is  brought  to  this  Court,  by  the  prosecuting 
attorney,  under  the  provisions  of  §  119,  p.  377,  2  R,  S. 
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1852,  upon  points  of  law  reserved  during  the  prosecntion  May  Temi, 

below.  1858. 


It  appeared  in  evidence  that  the  Jbt£?{afiapo&  ofui  £roi£m5-  Thb  Stats 
burgh  Plankroad  Company^  originally  organized  under  their  botbtsb. 
charter,  and  afterwards  adopted  the  general  plankroad  law 
of  1852,  and  in  November^  1856,  they  adopted  the  plank- 
road law  of  1856.  That  their  road  extended  from  indiafh 
apolisj  in  Marion  county,  to  PiUsborough^  in  Hendricks^  a 
distance  of  seventeen  miles.  That  all  the  road  was  com- 
pleted except  the  bridge  over  White  River ^  and  the  grading 
of  the  banks  of  the  river,  making  a  distance  of  unfinished 
road  not  exceeding  400  or  500  feet.  That  in  consequence 
of  this  break  and  want  of  a  bridge,  the  travel  had  to  leave 
the  road  on  the  west  bank  of  White  River ^  and  go  some  dis- 
tance dovni  the  river  and  cross  at  a  ford,  and  upon  ascend- 
ing the  east  bank  of  the  river,  again  enter  upon  the  plank- 
road, traveling  about  one  half  mile  after  leaving  the  road 
before  entering  upon  it  again.  That  the  toll-gate  in  ques- 
tion was  situate  about  a  mile  east  of  White  River^  on  the 
road,  and  that  there  was  only  about  a  mile  of  the  finished 
road  east  of  said  river.  That  the  toll  demanded  at  said 
gate,  was  a  trifle  less  than  the  rate  of  toll  prescribed  for 
one  mile  of  travel  upon  said  road.  That  the  defendant 
while  traveling  said  part  of  said  road,  refused  to  pay  the 
toll  demanded,  which  did  not  exceed  the  rates  prescribed 
by  law  upon  legal  roads,  and  upon  such  refusal,  the  gate 
was  shut  against  him,  whereupon  without  offering  to  pay 
toll  he  demolished'^the  gate  with  an  ax. 

Upon  this  state  of  facts  the  prosecuting  attorney  asked 
the  Ck>urt  to  charge  the  jury  as  follows,  viz.: 

1.  "  That  if  they  find  the  Indianapolis  and  Brownsburgh 
Plankroad  Company  had,  before  the  time  of  the  committing 
of  the  acts  by  the  defendant  charged  in  the  information, 
completed  three  consecutive  miles  of  their  road,  as  contem- 
plated by  their  charter,  the  said  company  was  authorized 
to  erect  toll-gates  upon  any  other  completed  portion  of  the 
road  less  than  three  miles,  and  demand  and  collect  lawful 
toll  for  traveling  thereon,  although  such  other  completed 
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U»j  Tem,   portion  upon  which  a  toll-gate  may  have  been  ereeted  was 
1858.      QQt  in  direct  and  immediate  connection  with  three  eontinn* 


Thb  Statb  ons,  completed  miles. 

BoYtTiB.  2.  ^  If  the  jury  find,  as  aforesaid,  that  three  oonsecutive 
miles  had  been  so  as  aforesaid  oomjdeted,  the  company 
had  a  right  to  erect  a  toll-gate  and  demand  toll  on  any 
other  completed  portion  or  portions  of  the  road,  provided 
the  toll  so  demanded  was  according  to  the  rate  per  mik 
that  the  company  mi^t  lawfully  charge. 

3.  ^It  is  not  necessary  to  show  that  Whiie  Bioer  or  any 
other  stream  had  been  bridged  by  the  company,  to  entitle 
them  to  demand  and  claim  toll  on  the  portion  or  portions 
so  as  aforesaid  completed. 

4.  ^  If  the  whole  road  had  been  completed  as  aforesaid, 
except  the  bridging,  the  company  were  entitied  to  erect  and 
maintain  toll-gates  at  such  points  as  they  considered  expe- 
dient, and  demand  and  receive  the  lawfdl  tolls  for  traveling 
such  road,  according  to  the  distance  traveled  on  tiie  road, 
excluding  tiie  points  not  bridged,  or  not  planked  or  g» 
veled." 

These  instructions  the  Court  refused,  and  the  state  ex- 
cepted; whereupon  the  Court  gave  the  following,  amongst 
other  instructions,  to  which  the  state  also  excepted,  viz.: 

^  To  entitie  the  company  to  erect  the  toll-gate  in  ques- 
tion, there  must  be,  on  that  part  of  the  line  of  the  road 
three  consecutive  miles  thereof  finished,  and  if  there  were 
not,  the  company  had  no  right  to  erect  the  gate;  and  the 
circumstance  that  there  may  have  been  three  or  more  miles 
of  the  rode  elsewhere  finished,  does  not  give  the  right  to 
erectagate  upon  a  part  of  the  road  where  there  is  not  three 
consecutive  miles." 

From  the  evidence  it  appears  that  the  entire  road  was 
completed,  except  the  bridging  of  White  JSn^r,and  the  grad- 
ing of  its  banks;  and  the  question  is  whether  the  company 
can  erect  a  gate  and  charge  toll  on  that  part  of  the  road 
east  of  the  river,  being  less  in  extent  than  three  miles. 

It  is  conceded  that  the  act  of  1855  (Acts  of  1855, p.  148) 
governs  the  case. 
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The  3d  section  provides  for  toll-bridges  across  streams,  Msj  Tem, 
under  such  dicnmstances  and  restrictions,  as  are  therein      l8o8. 


prescribed*  Thb  State 


T. 


The  4th  section  provides  that  "Whenever three consecn-  Rotbtxk. 
tive  miles  of  snch  road  shall  have  been  completed,  or  if  the 
whole  of  the  road  shall  be  less  than  three  miles  in  length, 
then,  in  such  case,  when  the  whole  of  snch  road  shall  be 
completed,  the  directors  of  snch  company  may  erect  toll- 
gates,  at  snch  points  and  at  snch  distances  from  each  other 
as  they  may  deem  it  proper,  and  exact  tolls  from  persons 
traveling  on  the  road,"  &c. 

The  7th  section  provides  "  That  it  shall  be  lawful  for 
any  plank,  macadamized,  turnpike,  or  gravd  road  company, 
to  erect  toll-gates  at  such  convenient  points  on  their  road, 
as  in  their  judgment  will  best  protect  the  company  from 
imposition  and  loss,  though  such  gates  should  be  less  than 
five  miles  apart,"  &c.  « 

We  are  of  opinion  that,  taking  the  provisions  of  the 
above  sections  of  the  law  together,  the  company  had  a 
right  to  erect  a  toll-gate  on  the  part  of  the  road  east  of 
WhUe  River  J  and  charge  toll  for  traveling  thereon,  although 
there  was  less  than  three  miles  of  the  road  on  that  side  of 
the  river;  or  in  other  words,  that  the  bridging  of  the  stream 
was  not  a  prerequisite  to  their  right  of  charging  toll  for  the 
travel  on  the  road,  on  the  east  side  of  the  river. 

Whether  or  not  a  plankroad  company  would  have  the 
right  to  erect  a  gate  and  charge  toll,  on  a  part  of  their  road 
less  than  three  miles  in  extent,  where  another  part  of  their 
finished  road  was  oi  that,  or  greater  extent,  as  a  general 
proposition^  is  a  question  not  before  us,  as  the  facts  in  the 
case  before  us  do  not  involve  such  question,  and  therefore 
we  do  not  pass  upon  the  correctness  of  the  first  and  second  » 
charges  asked  on'  the  part  of  the  state,  or  the  one  given  by 
the  Court  What  we  decide  is,  that  the  bridging  of  a 
stream  is  not  a  condition  precedent  to  the  right  of  erecting 
a  toll-gate  and  charging  toll  on  a  part  of  the  road  lying  on 
one  side  of  the  stream,  although  it  may  be  less  than  three 
miles  in  extent,  where,  as  in  this  case,  there  are  three  miles 
or  more,  of  the  road  completed. 
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Hay  Term,       The  3d  and  4th  instractions  asked  for  on  the  part  of  the 
^^Q^*      state,  should  have  been  given. 

Gray  Per^  OurianL — The  appeal  is  sustained  at  the  cost  of  the 

Rich.       defendant. 

P.  &  Kennedpj  for  the  state. 

jR.  L.  Walpole^  W.  Wallace  and  J.  Cobum^  for  the  ap- 
pellee. 


i»  > 


Gray  v.  Rich. 

Action,  commencod  before  a  justice  of  the  peace,  for  frand  in  the  sale  of  per- 
eonal  property.  The  complaint  alleges  that  on,  &&,  the  defendant  sold  the 
plaintiff  a  maro,  for  which  he  paid  him  119  dollars,  by  giring  his  note,  with 
secority,  due,  &c. ;  that  the  defendant  fraadnlontly  represented  the  mare  to 
be  only  eight  years  old,  knowing  her  to  be  ten  or  twelve  years  old;  that  she 
was  not  worth  as  mnch  as  if  she  had  been  of  the  age  represented.  It  was 
objected  to  this  complaint— 1.  That  the  action  was  prematarely  bronght, 
the  note  not  being  dne,  and  nothing  haying  been  paid  toward  the  price  of 
the  animal.  2.  That  it  does  not  allege  that  the  animal  was  of  less  yafaie 
than  the  contract  price.  Hdd,  that  the  complaint  was  sufficient  in  an  action 
commenoed  before  a  justice  of  the  peace. 

Saturday,  APPEAL  from  the  Rush  Court  of  Common  Pleas. 

Hanna,  J. — This  was  an  action  commenced  by  Gran 
against  Rich  before  a  justice  of  the  peace,  to  recover  dam- 
ages for  an  alleged  fraud  in  the  sale  of  personal  property. 
Upon  the  failure  of  the  defendant  to  appear,  the  plaintiff 
recovered  a  judgment  for  18  dollars.  The  defendant  ap- 
pealed to  the  Common  Pleas,  and,  upon  his  motion,  that 
Court  dismissed  the  case  fcHT  want  of  a  sufficient  cause  of 
action. 

The  complaint  alleges  that  on  the  20th  of  Augusty  1853) 
the  defendant  sold  plaintiiF  a  mare,  for  which  he  paid  de» 
fendant  119  doUars,  by  giving  his  note,  with  security,  dne 
the  25th  of  the  next  December;  that  the  defendant  fraud- 
ulently represented  the  said  mare  to  be  only  eight  years 
old,  knowing  the  same  to  be  ten  or  twelve.    Then  follows 
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an  all^^atioa  that  the  animal  was  not  worth  as  much  as  if  ^^7  Ttem, 
she  had  been  of  the  age  represented.  ^^^* 

Two  objections  were  taken  to  the  complaint:    First,       Oult 
that  the  action  was  prematurely  brought,  even  if  the  plain-       biob.  . 
tiff  could  at  any  time  maintain  such  suit.     Nothing  had 
been  really  paid  toward  the  price  of  the  animal;  a  note 
had  been  given  which  was  not  due  at  the  time  suit  was 
brought. 

This  objection  is  not  well  taken.  The  plaintiff  had  his 
choice  of  remedies.  He  might  aflirm  the  contract  and  sue 
for  the  damage;  or,  if  the  fraud  was  of  the  character  that 
would  justify  it,  he  might  disaffirm  the  contract  and  sue 
for  the  consideration  paid,  &c«;  or,  he  might  wait  until  suit 
was  brought  for  the  contract  price  agreed  to  be  paid,  and 
set  up  his  claim  for  the  damages  suffered  by  the  fraud  in 
the  way  of  a  defense  to  the  recovery  of  the  whole  or  a  part 
of  the  price  of  the  animal,  as  the  proof  would  warrant. 

The  next  objection  to  the  complaint  was,  that  it  did  not 
state  that  the  animal  was  of  less  value  than  the  contract 
price. 

It  is  contended  that  an  allegation  that  the  animal,  being 
ten  years  old,  was  of  much  less  value  than  if  she  had  been 
of  the  age  represented,  to-wit,  eight  years,  is  not  sufficient; 
that  if  she  was  really,  even  at  that  more  advanced  age,  of 
as  much  value  as  the  contract  price,  no  damage  had  result- 
ed to  the  plaintiff. 

The  amount  of  damage  that  the  plaintiff  suffered  was 
a  question  for  the  jury,  and  we  do  not  think  that  the  com- 
plaint  was  bad  for  the  reason  alleged,  or  that  the  plaintiff 
would  have  been  confined  to  so  narrow  a  scope  in  making 
his  proof.  If  the  defendant  agreed  to  sell  the  plaintiff  a 
certain  article  of  property  to  be  of  a  particular  description, 
to-wit,  eight  years  old,  for  a  fixed  price,  the  plaintiff  had  a 
right  to  expect  it  to  be  of  that  age;  for  it  was  one  of  those 
&ct8,  where  reliance  must,  to  some  considerable  extent,  be 
placed  npon  the  representations  of  the  owner;  and  if  he 
firaudnlently  deceived  the  purchaser,  as  averred,  he  must  be 
willing  to  respond  in  such  damages  as  resulted.    The  com* 
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May  Term,  plaint  was  sufficient  in  an  action  commenced  before  a  jus- 
185a      tice. 


PiuuvoToir      Per  Ouriamd — The  judgment  is  reversed  with  costs. 
Woods.     '     ^*  ^  Hubbard  and  L.  Sexkm  for  the  appellant  (1). 
N,  Truster  and  X  A.  Fay^  for  the  appellee.  \ 

(1)  Couiuel  for  the  appaUant  cited  Deri^  t.  EoBrt,  4  BlAcfcf  18;  Smik  r. 
The  Trtutees,  5  id,  40;  Campbeil  y.  Fleming,  1  Ad.  &  £L  40;  8  R.  S.  p.  3U. 
No.  12. 


'm  • 


PiLKiNGTON  i;.  Woods. 

If  the  acceptor  of  a  bill  of  exchange  fall  to  pay,  aad  the  bill  be  letunied  to  die 
drawer,  the  latter  may  sue  the  former  for  non-payment. 

The  acceptance  of  a  bill  raises  a  presumption  that  the  acceptor  has  fimds  of  dbe 
drawer  in  his  hands;  and  where  a  drawer  makes  a  bflll  payidde  Id  a diM 
person,  it  is  an  acknowledgement  that  he  ovres  that  person. 

Upon  the  fidlnre  of  an  acceptor  to  pay,  if  the  bill  be  found  In  the  hands  of  the 
drawer  with  the  blank  indorsement  of  the  payee  npon  it,  the  presnmption  is 
that  he  has  dischax]^  his  debt  to  the  payee,  and  diat  he  Is  entitled  to  enforce 
the  acceptance  of  the  drawee. 

In  an  action  founded  npon  the  retozn  of  a  bill  for  nonrpaymeni  by  die  aeoqKor, 
if  the  bill  be  shown  to  haye  been  once  in  drcnlation,  it  will  be  presumed  that 
it  came  back  into  the  plaintiff's  hands  by  payment,  in  the  regolar  course  br 
which  dishonored  paper  goes  back  to  tiie  original  parties,  and  that  he  holds 
the  same  in  good  ihitii;  and  he  may  recoTer  tiiongh  tiiere  be  one  or  man  in- 
doisements  in  ftill  npon  it,  subsequent  to  the  one  to  him,  and  be  may  strike 
out  such  indorsements. 

The  indorsement  of  the  payee  is  presumptive  evidence  that  a  bUl  has  been  in 
circulation. 


Saturday, 
June  19. 


APPEAL  from  the  Wajfne  Court  of  Common  Pleas. 
Hanna,  Jd — This  was  an  action  by  Woods  against  the 
appellant.    The  complaint  contained  two  paragraphs^ 

1.  For  money  paid,  &c. 

2.  As  follows :  ^^  That  on,  &c.,  the  plaintiff  made  his  bill 
of  exchange  and  directed  the  same  to  said  defendant,  a 
copy  of  which  bill  is  herewith  filed,  and  thereby  directed 
the  said  defendant  to  pay  to  the  order  of  WiUiamMeCord, 
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in  sixty  days  after  date,  at  the  OUizens^  Bank  of  Richmond,  Maj  Term, 
the  sura  of  one  hundred  and  thirty-eight  dollars,  which  the       ^^^' 
said  defendant  accepted,  and  promised  to  pay  the  same,  Pilkuiotok 
yet  he  failed  to  pay  the  same  when  it  became  due,  upon      Wood. 
presentation  at  the  place  where  payable,  but  the  same  re- 
mains wholly  unpaid  and  due,  and  he  avers  that  he  took  ^ 
up  and  paid  the  same,  wherefore  he  demands  judgment  for 
two  hundred  dollars." 

A  copy  of  the  biU  is  set  out,  together  with  the  accept- 
ance and  indorsement  of  McCordj  and  also  the  following: 
^^  I  assign  this  note  to  A.  Lasklet/  without  recourse  on  my- 
self or  WiUiam  Me  Cord.  December  24, 1856.    C.  J.  Woodsy 

There  were  separate  demurrers  to  the  paragraphs  of  the 
complaint — ^to  the  first,  that  it  was  insufficient,  &c.;  to  the 
second,  defect  of  parties  plaintiff^  that  it  is  insufficient,  &c. 

There  is  much  confusion  in  the  record  as  to  the  final  dis- 
position of  the  demurrer.  The  entry  is,  that  it  was  sus- 
tained as  to  the  ^  first  and  last  clause  of  the  complaint," 
and  overruled  as  to  the  second;  that  the  plaintiff  was  re- 
quired to  amend,  and  the  defendant  to  plead  over,  and  each 
party  excepted.  No  amendment  appears  to  have  been  filed, 
but,  thereupon,  the  defendant  answered  as  follows: 

1.  General  denial  to  first  paragraph. 

2.  Partial  failure  of  consideration  to  second  paragraplu 

3.  General  denial  to  said  paragraph. 

4.  Generally,  that  the  plaintiff  is  not  the  real  party  ia 
interest. 

To  these  answers  there  was  a  general  denial,  by  way  at 
reply,  filed. 

Trial  by  the  Court,  finding  and  judgment  for  the  plain- 
tiff for  143  dollars  and  2  cents. 

It  is  insisted  by  the  appellant,  that  tiie  Court  erred  in 
overruling  the  demurrer  to  the  second  paragraph  of  the 
complaint,  as  well  as  in  the  amount  of  the  judgment,  and 
in  overruling  the  motion  for  a  new  triaU 

The  ai^ument  is,  that  the  second  paragraph  is  founded 

upon  the  bill  of  exchange,  and  is  bad  for  two  reasons:  first, 

that  upon  the  failure  of  the  acceptor  to  pay,  and  the  return 

of  the  bill  to  the  drawer,  he  had  no  legal  right  to  sue;  and 

Vol.  X.— 28 
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1Ca7  Teim,   secondly,  if  he  had,  he  transferred  that  right  to  Laskley  by 

•*^"^*  his  assignment. 
PiLKiHOTOK  A  bill  of  exchange  was  made  payable  to  the  order  of  the 
Wood.  drawers,  and  accepted  by  the  drawees  payable  at  a  particu- 
lar place.  In  a  suit  by  the  drawers  against  the  survivor  of 
the  acceptors,  he  plead  the  general  issue  under  oath.  It 
was  held  that  the  plaintiffs  could  recover.  Gamble  et  aL  v. 
Grimes,  2  Ind.  R.  392.  $ee  Byles  on  Bills,  153;  Id.  side 
p.  133.  This  appears  to  be  the  recognized  doctrine  in  Col' 
low  V.  Lawrence  J  3  M.&  Sel.  95;  Bartrum  v.  Caddy j  9  Ad. 
&  EL  275;  36  E.  C.  L.  R.  138;  Hubbard  v.  Jackson,  14  R 
C.  L.  R.  241 ;  Beck  v.  Bobley,  1,H.  B.  89  n;  Fentvm  v.  P(h 
cock,  1  E.  C.  L.  R.  72;  Byrne  v.  ScAwing,  6  B.  Monroe, 
199;  Kemble  v.  Lull,  3  McLean,  272;  Stowe  v.  L(^a$i,  9 
Mass.  R.  60;  Davis  v.  McConnellj  3  McLean,  391. 

These  authorities  also  establish  the  principle,  that  the 
acceptance  of  a  bill  raises  the  presumption  that  the  accep- 
tor has  funds  of  the  drawer  in  his  hands. 

In  theory,  the  acceptance  of  the  bill  was  an  acknowledg- 
ment by  the  acceptor  that  he  owed  the  drawer,  and  the 
drawer  having  made  the  bill  payable  to  a  third  person,  it 
was  an  acknowledgment  that  he  owed  that  person,  called 
the  payee.\  Upon  the  failure  of  the  acceptor  to  pay,  and 
the  bill  after  maturity  being  in  the  possession  of  the  drawer, 
with  the  blank  indorsement  of  the  payee  upon  it,  the  pre- 
sumption would  be  that  he  had  discharged  his  debt  to  the 
payee,  and  was  entitied  to  enforce  the  acceptance  of  the 
drawee. 

As  to  the  right  of  Wood  to  sue  in  his  own  name,  it  i» 
well  settled  that  in  actions  founded  on  the  return  of  a  bill 
for  non-payment  by  the  acceptor,  if  it  is  shown  that  the  bill 
was  once  in  circulation,  it  will  be  presumed  that  it  came 
back  into  the  plaintiff's  hands,  by  payment^  in  the  regular 
course  by  which  dishonored  paper  goes  back  to  the  original 
parties,  and  that  be  is  to  be  regarded  as  holding  the  same 
in  good  faith,  and  may  recover,  although  there  may  be  on 
it  one  or  more  indorsements  in  full,  subsequent  to  the  one 
to  him,  which  he  may  strike  from  it  or  not,  as  he  may  think 
expedient.    Dugan  v.  U.  States,  3  Wheat  172,  4  Curtis, 
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192.— 2  Greenl,  Ev.  §  169.— 3  McLean,  392.     And  the  in-   May  Term. 
doTsement  by  the  payee  is  presumptive  evidence  that  it  has       ^^^* 
been  in  ciiculation.  Afplegatb 

There  was  no  evidence  outside  of  the  bill  and  indorsement,     Boylbs. 
and,  therefore,  an  absence  of  proof  that  the  bill  had  been 
delivered  to  Lashley.    This  was  necessary  to  complete  the 
transfer  of  property  in  the  bill,     Byles  on  Bills,  116, —  12 
Ad.  &.  EL  455.-^10  E.  C.  L.  R. 

For  these  reasons,  the  right  remained  in  Wood  to  sue. 

We  see  no  error. 

Per  Curiam, — The  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

C.  H.  Test,  N.  EL  Johnson  and  J.  M.  Wilson,  for  the  ap- 
pellant. 

O.  P.  Morton  and  J.  F.  Kibbey,  for  the  appellee. 


.  ••» . 


Applegate  v.  Boyles. 

APPEAL  from  the  Pulaski  Court  of  Common  Pleas.      Satunhifr 

Hanna,  J. — This  was  an  action  by  Boyles  against  Ap^ ' 
plegaie  for  breach  of  a  written  contract. 

Verdict  and  judgment  for  the  plaintiff 

The  first  error  assigned  is,  that  the  oath  was  not  admin- 
istered to  the  jury  according  to  law.  The  statement  in 
the  record  is,  that  *'  after  being  tried  and  sworn  to  try  the 
issue  joined,"  &c. 

No  exception  was  taken  to  the  form  of  the  oath  upon 
the  trial,  nor  upon  the  motion  for  a  new  trial.  It  is  too 
late  to  first  raise  the  question  in  this  Court  Lindley  et  aL 
V.  EindaU,  4  Blackf.  189.  See,  also,  Jiidah  v.  MNameCj  3 
id.  271.— Mann  v.  Clifton,  id.  304. 

The  next  error  assigned  is  that  the  Court  erred  in  over- 
ruling the  motion  for  a  new  trial  There  is  nothing  in  this 
disclosed  by  the  record,  for  the  reason  that  the  evidence  is 
not  in  the  record. 
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The  next  error  complained  of  is  that  "  no  pleadings  were 
filed  or  default  taken."  There  is  an  answer  and  reply  in 
the  record,  and  there  was  a  trial  of  the  issne  thereby  made. 

Per  Curiam, — The  judgment  is  affirmed,  with  10  per  cent. 
damages  and  costs. 

W.  F.  Lane  and  E.  A.  Greenlee^  for  the  appeUant. 

D.  D.  Pratt,  for  the  appellee. 


■^•1 


M«- 


Wilcox  v.  Wilcox. 


Saturdeoff 
June  19. 


Application  bj  the  husband  for  a  diroroe.  Canse,  abandonment.  The  plain- 
tiff  made  affidarit  of  residence  in  this  state.  Notice  of  the  suit  was  giren 
by  publication.  The  defendant  made  default.  There  was  evidenoe  of  aban- 
donment. The  Court  dismissed  the  bill,  on  the  ground  that  the  cause  of 
divorce  originated  in  the  state  of  New  York,  where  boA  the  parties  at  the 
time  resided.    JBdd,  that  this  was  error. 

APPEAL  from  the  Jefferson  Circuit  Court 

Perkins,  J. — Application  by  Seymour  C.  Wilcox  for  a 
divorce  from  his  wife,  Elizabeth  &  WUcox,  on  the  gronnd 
of  abandonment. 

Appended  to  the  complaint  filed,  was  an  affidavit  as  fol- 
lows: 

"  Jefferson  county,  to-wit:  Said  Seymour  C  Wilcox,  be- 
ing  duly  sworn  deposes  and  says  that  he  is  at  this  time  a 
bona  fide  resident  of  the  county  of  Jefferson  aforesaid. 

Seymour  C.  WUcozJ^ 

^^  Subscribed  and  sworn  to  this  1st  day  of  January,  1858. 

John  O.  Sering,  Clerk." 

Also,  an  affidavit  of  one  Jam^s  Thompson  that  the  de- 
fendant, Elizabeth  &  Wilcox,  was  not  a  resident  of  hdi- 
ana,  but  of  Delaware  county,  New  York. 

Notice  of  the  suit  was  given  by  publication. 

The  defendant  made  default. 

The  following  evidence  was  submitted  to  the  Court: 

Alonzo  B,  Judd  testified  that  he  was  acquainted  with 
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the  parties;  thaf;  they  had  resided  in  the  village  of  Franks  May  Term, 
K«,  Delaware  county,  N&m  York^  and  that  Mrs.  Wilcox      ^^59. 
still  resided  there ;  that  they  had  been  reputed  husband  and     Wilcox 
wife,  and  lived  together  as  such  for  several  years,  before     Wiloox. 
and  up  to  the  time  when  Mrs.  Wilcox  left  her  husband,  and 
returned  to  live  with  her  mother;  that  she  had  then  re- 
mained away  from  her  husband  about  two  years;  Mr.  WiU 
coz  remained  at  home,  in  his  own  house,  till  he  left,  then 
recently,  for  Indiana.    Mrs.   Wilcox  told  him  she  never 
would  again  live  with  her  husband— Klid  not  know  why 
she  would  not. 

Myron  Wilcox  was  present  at  the  marriage  of  Mr.  and 
Mrs.  Wilcox,  on  the  16th  of  May,  1863.  They  lived  to- 
gether as  man  and  wife  till  May,  1856,  when  Mrs.  Wilcox 
abandoned  her  husband,  and  returned  to  her  mother.  She 
left  of  her  own  accord,  saying  she  .could  be  more  happy 
with  her  mother,  and  would  never  return  to  her  husband* 
She  left  in  the  day  time,  having  procured  a  wagon,  &c., 
into  which  she  had  placed  all  the  artides  she  toojk  to  her 
husband's  house,  at  marriage.  The  articles  were  taken  to 
her  mother's. 

Thereupon  the  Court  dismissed  the  bill,  "  on  the  ground 
that  the  cause  of  divorce  originated  in  the  state  of  New 
York,  where  both  the  parties  at  the  time  resided,  to  which 
opinion  the  plaintiff  excepted,  &c.  There  was  a  motion 
for  a  new  trial  overruled. 

The  Court  erred  in  dismissing  the  bill  for  the  reason  as- 
signed. Tolen  V.  Tolen,  2  Blackf.  407.  This  case  is  sup- 
ported by  modern  authorities.  Bishop  on  Marriage  and 
Divorce,  §  737,  et  seq,,  where  the  subject  is  examined. 

Per  Curiam. — The  judgment  is  reversed,  with  instruc- 
tions to  the  Court  below  to  grant  the  divorce.  ' 

M  G.  Bright,  for  the  appellant  (1). 

(1 )  Mr.  Bright  cited  Tolen  v.  Tolen,  2  Blackf.  407 ;  Tovey  v.  Lindsay,  1  Dow. 
117;  Utterton  T.  Tewsh,  2  Kent's  Com.  110  [Fergnsson's  Eeports  of  the  CoQ- 
sistoiial  Courts  of  Scotland  in  actions  of  divorce,  p.  28] ;  Duntze  t.  lAvett,  id, 
112  [Feigosson,  68];  EdmondsUme  y.  Lockhart,  id.  113  [Fetgnsson^  168];  But- 
ler Y.  Forbe$,  Ibid.  [Fergnsson,  209] ;  Kibblewhite  y.  Rowland,  Ibid,  [Fergosson, 
.226];  Gordon  Y.  Pye,  id,  114  (Fergusson,  276];  Harding  y.  AUen,  9  Greenl. 
R.  140. 
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May  Tenn, 

1858. 


144    15^     „     ^• 


Swain  v.  Bussell  and  Others. 

Schemes  for  the  diTision  of  property  to  be  determmed  by  chance,  aie  prohibit- 
ed by  law. 

Suit  to  anxrnl  and  set  aside  a  deed.  The  eonsideradon  of  the  deed  was  1,533 
shares  in  a  lottery,  or  diyision  of  property  to  be  determined  by  chanoe.  The 
complaint  states  that  the  deed  was  made  to  the  owner  and  manager  of  die 
scheme;  bat  it  also  shows  that  the  plaintiff  was  himself  a  shareholder  and 
partidpant  in  the  scheme,  with  notice  of  its  terms  and  illegal  character. 
Heldf  that  he  is  not  in  a  position  to  ask  the  aid  of  the  Courts  in  this  foim 
of  action;  that  he  cannot  avoid  his  own  act  because  of  fraad  and  iUegality 
connected  with  it,  in  which  he  shows  himself  to  have  been  a  paiticqiaat 


Saturday, 
June  19. 


APPEAL  from  the  Rush  Circuit  Court, 

H  ANN  A,  J. — Swainj  on  the  4th  of  February j  1856,  filed 
his  complaint  alleging  that  on  the  2d  day  of  February, 
1855,  he  sold  and  conveyed  to  Bussell  certain  real  estate, 
in  consideration  of  the  transfer  to  him  by  said  Bussell  of 
1,533  shares  in  what  was  known  as  the  "  Skelbyville  Real 
Estate  Campanpf^  that  said  deed  was  so  made  upon  the 
representations  and  conditions  contained  in  a  circular  in 
said  complaint  set  forth,  and  upon  the  express  condition  that 
said  Bussell  should  truly  perform  said  conditions ;  that  Bus- 
mil  represented  that  said  company  was  not  a  scheme  for 
the  division  of  property  by  chance — ^was  not  a  lottery — ^but 
an  honest  transaction;  that  the  lands  described  in  the  cir- 
cular were  choice,  and  the  titles  good;  and  that  on  the  15th 
of  Mapj  1856,  they  should  be  distributed  among  the  own- 
ers of  the  shares  fairly,  and  that  afterwards  he  would  make 
to  each  one  a  good  deed  for  the  lands  awarded  him. 

But  he  avers  that  the  said  Bu>ssell  w^9  the  sole  owner  of 
said  scheme;  that  it  was  for  the  division  of  the  lands  men- 
tioned,- by  chance,  and  the  said  shares  sold  him  were  shares 
therein;  that  BusselPs  representations  were  false  and  in- 
tended to  defraud,  &c. ;  that  Bussell  did  not  own,  nor  could 
he  make  title  to  the  same;  that  the  whole  scheme  and  plan 
set  forth  in  the  circular  was  abandoned,  &c.,  and,  therefore, 
the  conditions  of  said  sale  were  never  performed ;  that  the 
consideration  was  illegal,  and  said  deed  obtained  by  fraud; 
that  afterwards  each  of  -the  other  defendants  purchased  of 
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Bussett  with  full  notice,  and  have  not  yet  paid  the  pur-   May  Tena, 
chase-money  to  him.  -         •'•°^' 

The  circular  referred  to  states  that  there  would  be,  on  the  Swaih 
Idth  of  May^  1855,  at  SheWyviUe^  Indiana^  a  sale  by  the  Busbbll. 
said  company  of  choice  lands,  to  the  amount  of  150,000 
dollars;  that  upon  this  amount  of  stock  they  have  issued 
50,000  shares,  which  they  would  sell  at  three  dollars  each, 
and^wonld  distribute,  at  the  time  and  place  stated,  all  of 
said  property  amongst  the  shareholders,  severally,  as  may 
be  determined  by  the  numbers  on  their  certificates,  under 
the  management  of  a  board  of  responsible  gentlemen. 
Then  follows  a  list  of  the  property,  described  in  the  circu- 
lar as  a  list  of  prizes,  in  which  is  described  this  land  in  dis- 
pute, as  the  ^  Swain  Mills  on  FkU'Rockj  Rush  county,  Jii- 
dianoj  together  with  40  acres  of  land,  and  a  first  class  saw- 
mill attached,"  and  the  value  set  out  at  7,200  dollars.  It 
is  alleged  that  the  title  to  all  of  said  lands  is  good,  &;c., 
and  that  proper  conveyances  will  be  made  to  the  lucky 
owners,  immediately  after  the, drawing;  that « the  number 
of  pjrizes  is  3,339,  which  gives  one  chance  in  15  to  draw — 
perhaps — a  fortune.  Then  follows  a  puff  of  Dr.  Bussellj 
a  statement  that  he  is  fuUy  empowered  by  his  colleagues 
to  manage  the  scheme  as  may  best  suit  their  interest,  &c., 
and  an  offer  of  a  large  per  cent,  to  agents  to  engage  in  the 
sale  of  shares. 

The  plaintiff  asks  that  the  deed  to  BusseU  be  annulled 
and  set  aside,  and,  also,  from  him  to  the  other  defendants. 

To  this  complaint  the  defendants,  other  than  said  BuS" 
selly  filed  a  demurrer,  which  was  by  the  Court  sustained. 
Upon  this,  the  question  is  presented  for  our  consideration. 

The  first  point  presented  is,  whether  this  transaction  was 
illegal,  and  one  that  was  prohibited  by  law. 

Without  doubt,  the  whole  scheme  was  an  illegal,  pro- 
hibited, proceeding;  and  the  allegations  in  the  compkdiit 
that  the  defendant  verbally  represented  to  the  plaintiff  that 
such  was  not  its  character,  are  of  no  avail  against  the  state- 
ments and  contents  of  the  printed  circular,  which  is  made 
a  part  of  the  complaint,  and  upon  the  representations  and 
promises  whereof  plaintiff  avers  he  made  the  deed.     The 
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May  Tena,  scheme  waa  one  of  the  fonxis  of  a  lottery,  whereby  eeveral 
^^^*  persons  might  place  their  property  in  a  common  fund,  rep* 
SwAix  resenting  such  sums  as  the  parties  should  agree  npon,  and 
BirssBLL.  thereupon  issuing  and  selling  to  the  unwary  and  the  cred- 
ulous, tickets  representing  shares  in  said  scheme.  These 
tickets  might  thus  issue  to  the  real  value,  or  twice,  or  thrice, 
or  any  number  of  times,  the  real  value,  of*  the  property— 
depending  upon  the  partial  honesty,  or  the  total  dishonesty 
of  the  managers  of  such  scheme.  In  a  word,  such  schemes 
for  the  division  of  property  to  be  determined  by  chance, 
are  prohibited  by  law.  2  R*  S.  p.  437. — State  Constitu- 
tion, 1  id.  69. 

The  statute  is  that,  'Mf  any  ]>erson  shall  sell  any  lottery 
tickets,  or  share  in  any  lottery,  or  scheme  for  the  division 
of  property  to  be  determined  by  chance,  or  shall  make  or 
draw  any  lottery,  or  scheme  for  a  division  of  property,  not 
authorized  by  law,  such  person  on  conviction  shall  be  fined 
not  exceeding  five  hundred  dollars." 

The  constitutional  provision  is,  that  ^No  lottery  shall 
be  authorized;  nor  shall  the  sale  of  lottery  tickets  bp  al- 
lowed." 

That  the  managers  of  the  concern  believed  it  to  be  a 
violation  of  the  constitution  and  the  law,  is  manifest  from 
a  clause  in  their  circular,  as  follows:  ^^  Those  who  desire 
to  operate  in  this  enterprise  without  incurring  any  risk  from 
law,  or  violating  any  oath  of  office,  can  do  so  by  forming 
clubs  and  ordering  the  shares  through  the  mail;  we  have 
already  sold  13,000  shares  in  this  way." 

The  following  cases  are  cited  from  decisions  of  oar  sis- 
ter states,  and  it  is  believed  corresppnd  with  our  view  of 
'  this  case  as  expressed  above : 

The  case  of  The  State  v.  Clarkj  2  Fogg,  33  New  Hamp. 
R.  334,  was  an  indictment  for  unlawfully  disposing  of  one 
ring  by  lottery,  and  was  founded  upon  the  following  stat- 
ute: "  If  any  person  shall  make  or  put  up  any  lottery,  or 
shall  dispose  of  any  estate,  real  or  personal,  by  lottery,  he 
shall  be  fined,"  &c.  The  facts  were,  that  one  Flanders 
bought  of  defendants  a  book  for  1  dollar,  which  was  worth 
less  than  that  sum,  on  the  back  of  which  was  a  written 
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number,  which  number  was  then  compared  with  certain   Mat  Tenn, 
numbers  and  entriea  in  a  book  of  defendants ;  and  he  was      -^^"^ 
informed  that  he  was  entitled  to  a  gold  ring  worth  three       Swaik 
dollarsy  which  was  delivered  to  him.    He  was  induced  to     Bubbell. 
make  the  purchase  from  seeing  a  handbill  headed  ^^  gift- 
book  sale.'' 

The  defendants  were  convicted,  and  the  Supreme  Court 
held  the  finding  light;  and  they  say  "that  where  a  pecu- 
niary consideration  is  paid,  and  it  is  determined  by  lot  or 
chance,  according  to  some  scheme  held  out  to  the  public, 
what  the  party  who  pays  the  money  is  to  have  for  it,  or 
whether  he  is  to  have  anything,  it  is  a  lottery,"  &c. 

In  Den  ex  dem.  Wooden  v.  SkotwelL  said  Wooden  had 
divided  a  parcel  of  land  into  fifty-eight  lots  of  unequal  value, 
from  50  dollars  to  600  dollars  per  lot,  and  disposed  of  them 
at  75  dollars  each;  and  the  particular  lot  of  land  to  which 
each  person  was  to  receive  a  title  was  determined  by  ht 
The  Supreme  Court  of  New  Jersey  say  this  was,  both  in 
substance  and  in  form,  a  lottery,    3  Zabriskie,  470.     See, 

also,  Thorn  and  Cory  v.  Wooden^  2  id. ;  4  Wash.  C.  C. 

129;  4  8erg.&R.151. 

The  Peopljs  v.  The  American  Art  Union^  13  Barbour,  S. 
C.  577,  was  a  proceeding  against  the  Art  Union  upon  sub- 
stantially the  following  state  of  facts:  Persons  became* 
subscribers  at  a  fixed  price.  The  society  purchased  works 
of  art,  and  once  each  year  each  work  was  numbered  and 
the  number  placed  in  a  box.  The  name  of  every  member 
of  the  association  was  also  placed  in  a  similar  box.  A 
number  was  then  drawn  from  the  box,  and  a  name  drawn 
from  the  -other  box,  an^the  person  whose  name  was  drawn 
was  to  be  the  owner  of  the  work  represented  by  the  num- 
ber just  drawn.  This  was  declared  to  be  a  lottery — a 
mode  of  distribution  illegal  and  unconstitutional.  The 
constitutional  provision  is  very  similar  to  ours;  it  is  as  fol- 
lows: "  No  lottery  shall  hereafter  be  authorized,  or  any 
sale  of  lottery  tickets  allowed  within  this  state."  This 
case  was  afterwards  taken  to  the  Court  of  Appeals,  and 
in  October^  1852,  that  Court  decided  that  it  was  a  scheme 
having  all  the  attributes  and  elements  of  a  lottery;  that  it 
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May  Term,   was  a  kind  of  gsune  of  hazzard.  "wiierein  several  lots  of 

^^^^'      merchandise  are  deposited  in  prizes  for  the  advantage  of 

SwAiir      the  fortunate  (Rees's  Cyclopedia) ;  that  it  is  a  game  of 

BC788KLL.     hazzard,  &c.  (12  Brewster's  Ed,  Encyclopedia,  258) ;  that 

it  was  prohibited  by  the  constitation.     The  judgment  of 

the  Supreme  Court  was  affirmed.    3  Selden,  235. 

In  Thatcher  v.  Mortis^  the  Court  of  Appeals  of  New 
York  held,  that  in  a  suit  upon  lottery  tickets  to  recover  the 
prize  drawn  by  such  tickets  in  a  Maryland  lottery,  the 
plaintiff  must  show  on  the  face  of  his  complaint  that  his 
title  was  acquired — ^his  contract  made-— in  a  jurisdiction 
where  gambling  was  authorized  by  law;  because  such  tick* 
ets  were  a  part  of  the  machinery  for  cairying  on  a  business 
prohibited  by  law.  1  Kernan,  438.  In  the  same  case,  it 
is  stated  to  be  conceded  that  such  a  contract  is  immoral, 
and  that  no  right  of  action  can  accrue  to  a  party  by  reason 
of  such  contracts  and  dealings.    Id,  438,  439. 

But  it  is  argued  that  the  purchase  of  lottery  tickets  is 
not  an  illegal  or  immoral  transaction,  and  Swain  was  not 
acting  in  violation  of  law  although  Bussell  might  have 
been ;  and  therefore,  Courts  of  law  will  aid  Swain  to  amend 
the  executed  contract,  when  such  aid  would  not  be  extend- 
ed to  Bussell  to  compel  the  performance  of  the  contract  if 
it  had  not  been  executed.  This  reasoning  is  unsound.  It 
was  evidently  the  intention  of  the  framers  of  our  funda- 
mental law,  and  our  statute,  to  discountenance  and,  as  far 
as  possible,  suppress  gambling  in  all  its  forms,  one  of  the 
most  seductive  phases  of  which  is  presented  in  the  guise 
of  lottery  schemes  and  chance  distributions  of  property.  If 
the  plaintiff,  with  the  facts  before  him,  saw  proper  to  be- 
come a  participant  in  such  an  illegal  and  prohibited  trans- 
action— ^a  transaction  not  only  in  violation  of  the  statute 
and  the  constitutional  prohibition,  but  evidently,  from  the 
view  taken  of  it  by  our  law-makers,  in  contravention  of 
public  policy  as  understood  by  them,  he  is  not  in  a  condi- 
tion to  ask,,  in  this  form,  the  aid  of  a  Court  of  justice  to  re- 
lieve him  from  the  superior  skill  of  bis  associate.  Such 
combinations  were  viewed  by  our  legislators  as  formed  to 
deceive  and  defmud  the  public.     And  if  one  of  the  associ- 
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ates  shonld,  by  his  greater  disregard  of  right,  succeed  in  May  Term, 
defrauding  his  fellows,  Courts  are  not  open  to  administer  ■^^^' 
relief  to  them  in  the  manner  here  sought,  because  of  their  Swaih 
participation  in  those  acts  so  much  at  war  with  public  Bitssbli.. 
policy.  The  plaintiff,  in  the  case  at  bar,  does  not  stand  in 
Court  as  a  mere  purchaser  of  tickets  in  this  scheme.  By 
his  own  showing  he  received  1,533  shares,  of-  the  conven- 
tional value  of  4,000  dollars,  as  the  consideration  for  his 
land;  and  at  the  same  time  he  had  before  him  a  circular 
in  which  the  land  was  held  up  to  the  public  as  of  the  value 
of  7,200  dollars,  or  3,200  dollars  more  than  he  received 
therefor.  The  real  value  of  the  property  he  nowhere  al- 
leges. Nor  is  it  clearly  shown  whether  it  was  the  intention 
of  the  associates  in  this  scheme  to  really  dispose  of  their 
property  at  exhorbitant  prices,  or  whether  they  retained  in 
their  own  hands  a  majority  of  the  chances,  and  thus  in- 
tended to  absorb  the  property,  and  fleece  the  public  out  (rf 
the  amount  for  which  tickets  were  in  fact  sold.  Be  that  as 
it  may,  there  was,  it  is  clear,  an  arrangement  to  violate  the 
law  and  contravene  sound  public  policy.  This  is  shown 
by  a  fair  legal  interpretation  of  the  circular  made  a  part  of 
the  complaint.  • 

The  decisions  are  not  uniform  upon  the  subject  of  lot- 
teries, either  upon  the  morality  or  immorality  thereof,  or  of 
the  legal  rights  of  parties  directly  or  indirectly  engaged 
therein. 

Several  cases  are  cited  by  counsel,  some  of  which  will 
be  noticed. 

In  the  case  in  3  Zabriskie,  heretofore  cited,  it  is  held  as 
undisputed  law,  that  "when  money  or  other  personal  pro- 
perty is  paid  by  one  of  two  parties  to  an  illegal  contract  to. 
the  other,  where  both  may  be  considered  as  particeps  crim^ 
inisj  an  action  cannot  be  maintained,  after  the  contract  is 
executed,  to  recover  the  money.  So  money  lost  by  illegal 
gaming  cannot  be  recovered,  except  when  specially  author- 
ized by  statute."  See  Broom's  Legal  Maxims,  325.  In 
the  case  cited,  the  opinion  does  not  intimate  that  a  differ- 
ent rule  prevails  in  reference  to  the  recovery  of  real  estate, 
in  such  instances,  except  in  this,  that  the  plaintiff  had  the 
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May  Tenn,   right  in  that  case  to  recover  because  of  his  previoas  no- 
____.-.  tainted  title  to  the  land  in  dispute,  and  to  which  alone  he 
SwAxx      appealed  on  the  trial,  and  against  which  title  the  defend- 
Bus»LL.     ant  could  not  set  Up,  nor  the  Court  give  legal  effect  and 
validity  to,  a  deed  which  the  statute  of  that  state  declared 
invalid  and  void.     That  statute  was  as  follows:  "That 
every  grant,  bargain,  sale,  conveyance,  or  transfer  of  any 
goods,  chattels,  lands,  tenements,  hereditaments,  or  real  es- 
tate, which  shall  be  made  in  pursuance  of  any  such  lotte* 
ry,  is  hereby  declared  to  be  invalid  and  void."   We  have  no 
such  statute  in  this  state. 

The  Lessee  of  Bond  v.  Swearingen^  1  Ohio  R.  403,  cited 
by  the  appellant,  appears,  also,  to  have  been  governed  by 
the  territorial  statute  in  force  at  the  time  the  deed,  founded 
on  a  gambling  consideration  forbidden  by  that  statute,  was 
made.  The  effect  of  that  decision  is,  that  the  deed  was 
void  as  against  creditors;  and  indeed,  if  there  had  been  no 
creditors,  that  the  title  to  the  land  would,  in  pursuance  of  ' 
that  statute,  have  been  vested  in  the  heirs  of  the  grantor, 
instead  of  passing  by  the  deed  to  the  grantee  therein  named. 

Lee  and  Midlikin  executed  their  bond  to  Bruce^  binding 
themselves,  &c.,  fotmded  upon  the  consideration  that  the 
latter  would  withdraw  his  opposition  to  one  EUiaWs  obtain- 
ing a  discharge  under  the  insolvent  act.  It  was  held  that 
the  consideration  of  the  bond  was  illegal,  and  that  the  suit 
could  not  be  maintained.    4  Johns.  412. — 2  id.  386. 

In  an  action  by  the  managers  of  a  lottery  against  a  de- 
faulting agent  for  the  sale  of  tickets,  to  recover  the  price  of 
the  tickets  delivered  to  him,  it  was  held,  among  other  things 
that,  "whenever  from  the  plaintiff's  own  showing,  or  other- 
wise, the  cause  of  action  appears  to  arise  from  the  trans- 
gression of  a  positive  law  of  the  country,  he  has  no  right 
to  be  assisted," — and  that  the  action  could  not  be  sus- 
tained.   5  Johns.  327. 

In  the  case  of  The  Inhabitants^  8^.  v.  Eaton^  11  Mass.  R. 
368,  which  was  a  suit  brought  to  recover  certain  real  pro- 
perty transferred  by  deed  as  a  composition  of  a  felony,  it 
was  held  that  where  two  parties  agree  in  violating  the  laws 
of  the  land,  the  Court  will  not  entertain  the  claim  of  either 
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party  against  the  other,  for  the  fruits  of  such  unlawful  bar-  M»y  Term, 
gain.     If  a  party  has  foolishly  paid  his  money,  repents  his       -^^^^^ 
folly  and  brings  his  action  to  recover  it  back,  the  law  will       Swaw 
say  to  him :  You  have  paid  the  price  of  your  wickedness,     BusniiL. 
and  you  must  not  have  the  aid  of  the  law,  to  rid  you  of  an 
inconvenience,  which  is  a  suitable  punishment  for  your 
offense;  and  that  no  distinction  exists  between  the  pay- 
ment of  money,  and  a  conveyance  of  land  upon  such  a  con* 
sideration. 

Burger  sued  Rice  on  a  contract  by  which  Rice  agreed  to. 
let  Burger  have  the  keeping  of  one-half  of  the  paupers  of 
Fioyd  county,  the  keeping  of  whom  had  been  awarded  to 
Rice,  Burger  had  partly  performed  and  offered  to  com- 
plete the  performance  of  his  part  of  the  contract*  The 
Court  instructed  the  jury  that  such  contract  was  illegal  as 
against  public  policy ;  and  that  "the  law  will  neither  en- 
force such  a  contract,  nor  relieve  a  party  from  loss  by  hai^ 
ing  in  part  performed  it."  The  finding  was  for  the  defend- 
ant, and  was  affirmed  in  this  Court.    3  Ind.  R.  127. 

In  a  suit  upon  a  promissory  note,  the  consideration  of 
which  was  the  loan  of  individual  small  bills,  the  issue  of 
which  for  circulation  was  prohibited  by  statute,  the  de- 
fendant had  judgment  because  of  the  illegality  of  the  con- 
sideration.   Madison^  4*^.,  Co.  v.  Forsythe^  2  Ind.  R.  484. 

CaUs  v.  Phalen  et  al.^  was  a  suit  by  the  appellees  to  re- 
cover 12,600  dollars,  money  had  and  received  to  their  use. 
CaUs  had  been  employed  by  the  plaintiffs  to  do  the  manual 
acts  necessary,  &c.,  in  drawing  the  numbers  of  a  lottery  of 
which  they  were  managers.  He  fraudulently  pretended 
that  a  certain  ticket  had  drawn  15,000  dollars,  which  ticket 
he  secretly  owned.  The  plaintiffs  paid  the  money  to  the 
person  who  acted  for  CaMs^  &c.  The  suit  was  to  recover 
it.  It  was  held  that  the  illegality  of  the  lottery  was  not  a 
defense  to  the  action.  2  Howard  (U.  S.),  376, 15  Curtis, 
142. 

In  Watts  V.  Brookes^  it  was  said  by  the  chancellor  that  he 
could  "  not  allow  it  to  be  argued  that  you  can  break  a  law 
covertly.      What  you  cannot  do  openly  you  cannot  do 
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May  Tenn,   secretly.     A  man  cannot  set  np  an  illegal  act  of  his  own 

•*^^"*      in  order  to  avoid  his  own  deed."    3  Vesey's  Ch.  612, 

8wAiH  It  is  thought  that  the  case  in  3  Zabriskie,  and  that  in  2 

BrssELL.     Howard,  should  weigh  much  in  favor  of  the  position  of  the 

appellant.     It  is  not  necessary  now  to  determine  whether 

the  decision  in  New  Jersey  might  not  have  been  influenced 

by  the  statute  of  that  state,  nor  to  critically  examine  the 

reasoning  resorted  to,  and  the  conclusion  arrived  at;  nor 

need  we  decide  whether,  in  our  opinion,  it  is  supported  by, 

or  is  adverse  to,  the  weight  of  authorities;  for  it  is  by  that 

Court  placed  upon  the  ground  that  the  plaintiff  did  not  base 

his  claim  upon  the  illegal  transaction,  and  the  defendant 

did  attempt  to  sustain  his  defense  by  virtue  of  it. 

Without  stopping  to  carefully  consider  the  reasoning  of 
the  case  in  3  Howard,  we  might  say  that  the  facts  upon 
which  that  opinion  was  pronounced  differed  widely  from 
those  in  this  case.  In  that,  the  plaintiffs  had  acted  merely 
as  managers  of  a  lottery,  supposed  to  be  authorized  by  law, 
for  the  benefit  of  a  public  work;  and  if  any  recovery  which 
might  be  had  by  them  would  be  for  the  benefit  of  that 
work,  and  would  not  redound  to  their  individual  interest, 
then  their  position  was  very  different  from  thkt  of  the  plain* 
tiffin  this  case;  for  he  seeks  to  annul  his  own  act,  because 
of  the  fraud  and  illegality  that  was  connected  with  it,  and 
in  which  he  shows  he  participated,  and  that  he  may  indi- 
viduadly  be  benefited  thereby.  This  we  do  not  think  he 
is  in  a  position  to  ask  the  Court,  in  this  form  of  action,  to 
do  for  him,  and  the  demurrer  was,  therefore,  properly  sus- 
tained. 

Per  Curiam, — The  judgment  is  affirmed  with  costs. 

A.  W.  Hubbard^  L,  Sexton  and  P.  A»  Bdckleman,  for  the 
appellant  (1). 

X  S.  Scobey  and  W,  Cumback^  for  the  appellees  (2).' 


(1)  Counsel  for  the  appellant  aligned  as  follows : 

The  judgment  of  the  Court  was  that  the  complaint  did  not  state  sufficient 
fkcts  to  constitute  a  cause  of  action ;  but  the  real  ground  upon  which  &e  Court 
sustained  the  demurrer  was,  that  the  contract  was  so  tainted  with  iinmorafitr 
that  the  Court  could  not  afford  relief.  We  think  the  decision  of  the  Circuit 
Court  is  eironeous  under  anj  view  of  the  case.    Lotteries  are  not  mtda  m  «e. 
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It  is  not  contrary  to  the  law  to  bnj  lottery  tickets.    In  some  of  the  states  lot-    May  Tenn» 


tsries  are  sanctioned  and  upheld  by  statotoiy  piOTisions.  There  is  not  an 
equal  degree  of  criminality,  therefore ;  and  the  reason  why  Courts  haye  in 
some  instances  refused  to  interfere  to  relieye  against  immoral  contracts,  does 
not  apply.  Besides,  the  complamt  expressly  alleges  that  Bfutdl  represented 
to  the  plaintiff  that  the  Beal  Estate  Company  was  not  a  scheme  for  the  division 
of  property  by  chance;  that  it  was  not  a  lottery,  but  an  honest  and  legal  trans- 
action. These  statements  of  BussdL  are  important.  Hie  was  the  manager  of 
the  concern,  and  the  plaintiff  had  a  right  to  presume  that  he  had  a  better  know- 
ledge of  the  facts  than  any  other  person.  Whether  it  was  a  lottery,  or  a  scheme 
for  the  diyision  of  property  by  chance,  was  a  question  of  fact  peculiarly  within 
his  knowledge ;  and  if  his  statements  were  untrue,  they  were  a  fraud  upon  the 
plaintiff.  The  maxim.  In  pari  delicto  potior  e$i  conditio  deJendentiM,  does  not 
apply;  for  on  the  part  of  the  plaintiff  there  was  no  criminality — the  act  so  far 
as  he  was  concerned  being  neither  illegal  nor  immoral.  If  BusBdTt  statements 
were  fiilse,  he  obtained  the  deed  by  fraud,  and  the  contract  can  be  ayoidcd  by 
the  plaintiff;  and  he  is  entitled  to  the  aid  of  the  proper  Court  in  obtaining  re- 
lief. To  deny  tfus,  would  be  to  punish  the  innocent  and  reward  the  guilty. 
Where  both  parties  are  truly  in  pari  cMkto,  relief  will  not  be  granted,  unless  in 
cases  where  public  policy  would  thereby  be  promoted.  1*  Stor.  £q.  1 298.  But 
where  one  of  the  parties  does  not  concur  in  the  illegal  act,  and  is  not  in  delicto, 
the  Courts  will  grant  reUef,  if  the  circumstances  are  such  as  to  warrant  thefr 
mterposition.    1  Stor.  Eq.  \  800. 

The  complaint  shows  that  the  deed  was  obtafaied  by  fraud,  misreprosentatioa 
and  deceit,  and  for  a  consideration  which  was  illegal,  so  far  as  BusseU  was  con- 
cerned. Under  such  drcnmstanoes,  we  maintain  that  the  deed  is  absolutely 
Toid.  Hilliard  on  Real  Estate,  at  page  408,  says:  "It  is  said  that  by  the 
common  law,  a  deed  contrary  to  the  provisions  of  a  general  statute,  or  made 
for  unlawful  purposes,  or  to  cany  into  effect  a  contract  unlawful  in  itself,  or 
made  so  by  a  prohibitory  statute,  is  roid  ab  initio."  See,  also,  to  the  same  effect, 
1  Ohio  B.  408;  Phelps  t.  Decker,  10  Mass.  R.  267.  It  b  said  in  2  Greenleafs 
Cnuse  on  Real  Property  (4th  Tolume  of  original),  maiginal  page  24,  in  speak- 
ing of  considerations  to  support  deed»— "But  considerations  which  areo^'iist 
the  policy  of  the  law,  the  principles  of  justice,  or  the  rules  of  morality,  are  ut" 
terly  void;  it  being  a  rule  both  of  law  and  equity  that  ex  turpi  contractu  actio 
non  oritur,**  Chancellor  Kcht  says,  in  the  4th  yolume  of  his  Commentaries, 
page  464— "It  is  a  uniyersal  rule,  that  it  is  unlawful  to  contract  to  do  that 
which  it  is  unlawful  to  do ;  and  eyory  deed  and  eyery  contract  are  equally  yoid, 
whether  they  be  made  in  yiolation  of  a  law  which  is  malum  in  as  or  only  malum 
prohibitum."  But  it  is  insisted  that  the  parties  are  in  pari  ddicto,  and  that  these 
ndes  do  not  therefore  apply  to  the  case  under  consideration.  We  haye  already 
shown  that  this  ia  a  mistake.  The  plaintiff  was  guilty  of  no  offonse  in  pur- 
chaning  the  shares  in  the  Real  Estate  Company;  and  the  complaint  predicates 
his  claim  to  relief  expressly  on  the  ground  that  the  deed  was  obtained  by  fraud 
and  misrepresentation;  that  it  is  absolutely  yoid;  and  that  the  illegal  consid- 
exation  on  die  part  of  BusseU,  and  in  which  the  plaintiff  was  not  implicated, 
was  entirely  abandoned  and  neyer  carried  out.  If  a  yendee  be  guilty  of  actual 
frmod  in  procuring  a  title  to  land,  no  title  passes  to  him,  whether  the  sale  be 
private  or  judicial.  The  sale  is  absolutely  yoid  to  all  intents  and  purposes. 
Sands  t.  Codwise,  4  Johns.  S36,  598.— GVf6ert  y.  Hoffman,  2  Watts,  66.    A 
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Mav  Term,    Toid  deed  or  contntet  cannot  be  aflimed.    6  bd.  B.  8SS.    If  tke  deed  ii  ab- 
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lolately  void,  is  not  the  plaintiff  entitled  to  ^  aid  of  »  Oomt  of  eqntj  to  re- 
moTe  or  set  it  aside?  We  think  there  can  be  no  donbt  on  this  point.  See 
Stor.  Eq. 

The  consideration  was  not  immoraL  It  was  not  maUm  in  $e.  Hie  sale  of 
lottery  tickets  is  saaetioned  by  law  in  some  of  the  states.  It  was  only  medmrn 
prohthiium  so  fkr  as  Bu9$til  was  concerned.  (So  fiur  as  Swain  was  concerned, 
his  purchase  was  neither  immonl  nor  illegal,  as  before  stated.  The  aadioii- 
ties  all  concur  in  stating  Aat  there  is  a  distinction  l^etween  contracts  wliidi  are 
immor^  and  criminal,  and  sudi  as  are  simply  illegal  and  void.  Conits  will 
aid,  in  the  latter  class  of  cases,  but  not  in  tiie  former.  7  Johns.  440.-^ll  id. 
80.— 4(  id.  334.— If  the  parties  to  a  contract  cannot  compd  its  performance,  Ae 
law  imposes  a  disability  to  contract.  16  Johns.  466.-*Sam6, 486.  If  disabled 
to  contract,  the  deed  is  Toid,  and  the  parties  are  entitled  to  the  aid  of  the  pro- 
per Court  to  place  them  ta  statu  qw. 

The  complaint  shows  tiiat  the  sdieme  for  the  division  of  property  by  chaooe 
was  abandoned.  Even  if  the  parties,  therefore,  were  in  pari  deiicto,  the  illegal 
purpose  haying  been  abandoned,  and  the  deed  left  without  any  oonsideFatlon 
whatCYcr,  the  plaintiff  is  entitled  to  the  reUef  demanded.  Binseff  holds  the 
property  in  trust  for  Swain.  Hill  on  Trustees,  108, 109, 110.  A  deed  made 
to  hinder  or  delay  the  Tender's  creditors,  is  illegal  and  Toid  as  to  crediton. 
But  as  between  Tcndor  and  rendee  it  is  binding.  But  the  rigor  of  this  rule  is 
about  being  removed  by  the  Courts,  and  yery  properly,  we  think.  Where  tiie 
grantor  pays  his  debts  and  washes  his  hands  of  the  frand,  may  he  not  reoorrr 
back  bis  property  from  the  yendee?  Public  policy  demands  that  the  Courts 
should  tad  him  in  returning  to  the  paths  of  rectitude  and  honesty.  The  re*- 
soning  of  this  Court  in  the  case  of  Laney  y.  Lanejf,  4  Ihd.  R.  152,  and  the  au- 
thorities tiiere  dted,  are  condusiye,  we  insist,  iq)on  this  point,  and  ought  to  be 
adopted.  In  this  case  the  scheme  for  the  diyieion  of  property  facying  been 
abandoned,  and  the  shares  receiyed  in  consideration  for  the  deed  bemg  valae- 
less,  is  not  the  plaintiff  entitled  to  relief  f  The  illegal  consideration  no  longer 
exists,  the  illegal  purpose  was  abandoned,  and  should  not  the  Courts  &yor  the 
restoration  of  the  parties  to  their  just  rights,  under  these  drcumstaneee  ?  But 
really,  the  complaint  shows  that  the  deed  was  deliyered  upon  a  condition  sub- 
sequent, which  has  neyer  been  performed.  But  suppose  the  scheme  had  been 
carried  out,  could  not  Swain  recover  back  the  price  paid  for  the  shares  in  ifti 
No  obligation  can  be  created  in  the  sale  of  tickets  in  a  private  lottery.  CSarkt 
V.  HavenSy  1  A.  K.  Mardi.  198.  A  bond  given  for  the  sale  of  tickets  in  an  un- 
authorised lottery  is  void.  Morton  v.  FUteher,  2  A.  K.  Marsh.  137.  Mooey 
paid  on  notes  given  for  the  purdiase  of  tickets  in  a  lottery  unauthoriaed  bylaw, 
may  be  recovered  back.  Gray  v.  Marah,  2  A.  K.  ICarsh.  208.  If  money  paid 
for  lottery  tickets,  or  shares  in  a  scheme  for  the  division  of  property  by  chance, 
may  be  recovered  back,  and  we  have  no  doubt  of  it,  may  not  land  or  odier  pn»- 
perty  given  in  exchange  for  them,  be  ?  We  can  see  no  reason  why  tiieve  should 
be  any  distinction  between  money  paid  and  property  delivered.  There  can  be 
none,  as  there  is  no  reason  for  any. 

The  scheme  of  Bussdl  was  a  gigantic  fraud.  He  roptesentcd  it  to  be  a  legal 
and  honest  transaction.  He  literally  swindled  the  plaintiff  out  of  hia  property; 
and  yet  we  are  told  he  can  have  no  redress  in  tiie  Courts  of  the  country;  that 
he  stands  in  pari  ddido,  and  must  submit  to  the  fleecing.    The  complaint  and 
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Uie  exhibits  filed  with  it,  and  which  are  made  a  part  of  the  leoord  in  the  case,    Maj  Term, 


eoitttititte  the  onlj  sonroes  of  informatiott  as  to  the  hda,  as  the  case  stands 
before  die  Court.  These  are  admitted  bj  the  demoirer.  Take  the  fiicts  as  * 
gtated— the  frand,  the  abandonment  of  tiie  illegal  consideration,  the  nonrfhlfiU- 
ment  of  the  oondidons  snbseqnent,  the  misrepresentations  and  deceit,  and  the 
inaocence  of  the  plaintiff— and  do  thej  not  entitle  the  plaintiff  to  relief?  Will 
not  proof  of  the  fiicts  sostain  the  case,  and  authorize  a  decree  setting  aside  the 
deed  ?    This  is  the  real  touchstone  of  the  sufficiency  of  the  complaint. 

The  authorities  dted  by  the  defendants  in  the  Circnit  Court  in  support  of 
their  demurrer,  we  thought,  and  still  think,  were  inapplicable.  They  all  re- 
lated to  the  considerations  or  undertakings  which  were  clearly  nuUa  in  se,  and 
to  cases  where  the  maxim,  In  pcarideUcto  potior  at  conditio  defendentis  was  clearly 
applicable.  We  think  no  authority  can  be  cited  which  will  deny  the  plaintifrs 
right  to  relief  on  such  a  state  of  fiusts  as  is  contained  in  the  complaint  in  this 
ease.  As  the  ikcts  are  admitted  by  the  demurrer,  the  only  point  for  this  Court 
to  decide  ia,  whether  they  are  sufficient  to  authorize  the  plaintiff  to  maintain 
the  action.  % 

That  Courts  and  legislatures  are  inclined  to  faror  the  tsows  aboTO  presented, 
is  apparent,  not  only  from  the  decisions  to  whiidi  we  haye  referred,  and  othen 
of  like  effect,  but  from  the  tendency  of  legislation  in  this  country.  Courts  of 
equity,  if  a  borrower  has  paid  the  money  on  a  usurious  contract,  will  assistbim 
to  reoorer  back  the  excess  paid  beyond  principal  and  legal  hiterest.  1  Stor. 
£q.  4  309.  Our  own  legislature  has  authorized  a  person  who  loses  money  by 
gaming  to  reooTfir  it  back  from  the  winner.  1  R.  6.  p.  905.  Indeed,  we  think 
tfaii  might  be  done  without  any  statutory  provision  on  the  subject  Public 
policy  demands  tiiat  gaming  and  lotteries  and  schemes  for  the  diTision  of  pro- 
perty by  duace^  should  be  Isroken  up,  and  the  best  method  to  secure  this  de- 
sirable result  is,  for  Courts  to  treat  all  contracts  relating  to  either,  or  growing 
out  of  them,  as  yoid,  and  to  lend  their  assistance  to  place  tiie  parties  in  statu 
qno.  Our  statute  in  regard  to  lotteries  andschemes  fordie  dirision  of  property 
by  chance,  fixu  the  criminality  entirely  upon  the  Tender  of  the  tickets.  2  B. 
8.  p.  487,  ^  8S. 

(2)  The  following  was  the  argument  of  counsel  for  the  appellee : 

We  present,  mainly,  but  one  question  in  the  case.  This  being  ajlottery  case, 
(which  we  think  clearly  appears,  and  was  in  the  Court  below  admitted  and 
agreed,)  can  ^werni,  the  grantor  of  the  land,  on  such  a  consideration,  maintain 
a  suit  to  cancel  his  deed  and  recoTur  the  premises? 

Lotteries  are  prohibited  in  Indiana.  See  Constitution,  art.  15,  f  8;  SB.  S. 
p.  487,  \  82.  This  section  goes  to  lotteries  proper,  and  to  ''schemes  for  the  diTi* 
sion  of  property  to  be  determined  by  diaaoe."  This  contract,  we  daim,  is 
wUiun  the  maxim  of  the  law,  "Ex  turpi  contractu,  non  oritur  actio"  and  that 
the  plainfeiff,  being  the  grantor  of  the  land,  is  strictiy  within  the  operation  of 
this  maxim. 

But  we4ittve  nnmerons  acyudicated  esses,  to  which  we  confidently  refer  the 
Court.  And  we  shall  not  notice  these  cases  at  any  length,  regarding  it  as  a 
work  of  supererogation  to  do  so.  But  we  shall  content  ouiselTes  witii  stating 
what  seems  to  be  the  doctrine  established  by  them,  and  leare  to  the  Court  to 
see,  on  an  examination  of  the  cases  cited,  whether  they  do  not  maintain  ft. 
That  docteine is  this:    That  in  all  contsacts  which  are  iaiaoval,  er  agatet 
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the  maxim  "potior  est  conditio  de/endentis**  applies,  and  no  action  is  maintain- 
able. White  T.  Franldin  Bank,  22  Pick.  ISl, ^Inhabitants,  frc.  t.  Eaton,  11 
Mass.  B.  368.— Barf^  y.  Nutt,  Admr.  ^.,  4  Peters,  184.— Acitf  r.  Knidoertodoer, 
5  Johns.  327.— Bruce  r.Leeet  ai.,  4  id.  411.— Btinn  y.  EUcer,  4  id.  226.— 2>Dofia 
y.  Ward,  6  id.  194.— TFi/Zwr  y.  How,  8  id,  444.— T^osuon  y.  Daviet,  13  id.  112. 
^IJtica  Ins.  Oo.  y.  Kip,  8  Cowen,  20. — McCuUum  y.  Gowriay,  8  Johns.  147. — 
Mount  etaiy.  WaiU  et  al.1id.  484.-1  Story's  £q.  39d,  4  371.— /(<.  314,  4§ 
296  to  298.-2  Pars.  Cont.  252. 

Cases  may  be  dted  by  counsel  on  the  other  side,  where  these  actions  haye 
been  sustained;  but  it  will  be  seen  in  those  cases,  that  a  distinction  is  taken, 
on  the  g^und  that  the  parties  are  not  really  ta  pari  deUelo,  and  therefore  the 
action  is  maintained.  So  in  nsniy  cases,  where  the  nsnry  paid  is  recovered 
back.  The  Courts  in  these  cases  say  that  there  is  oppression  and  extortion  on 
the  one  side — that  the  parties  are  not  in  pari  deUcto  for  that  reason.  So  it  has 
been  held  in  one  case,  that  where  a  seducer  had  giyen  his  bond  to  smodier  a 
prosecution  against  him,  it  should  be  held  binding  against  him,  as  it  speared 
he  had  taken  adyantage  of  the  female  in  the  case.  The  parties  were  therefore 
not  in  pari  delicto.  This  same  question  is  discussed,  alao,  in  the  case  in  11 
Mass.  B.,  dted  supra,  at  page  376. 

Since  preparing  the  foregoing,  we  haye  been  shown  a  copy  of  the  i^peUaiif  s 
brief,  and  we  notice  some  of  its  points. 

**  It  is  not  contrary  to  the  law  to  buy  lottery  tickets."  In  answer  to  this  we 
quote  the  constitution  again.  Section  8,  art.  15,  says:  "No  lottery  shall  be 
authorized ;  nor  shall  the  sale  of  lottery  tickets  be  allowed."  Suppose  the  lat- 
ter danse  of  this  section  read — "  nor  shall  the  purchase  of  l<>ttery  tickets  be  al- 
lowed ;"  would  the  sense  or  spirit  of  it  be  at  all  changed  ?  Certainly  not  In 
other  words,  where  the  sale  is  prohibited,  is  not  this  prohiMtaon  upon  the  yea- 
dor  and  yendee  alike  1 

But  the  appellant,  fearing  that  the  Court  might  doubt  his  dictum,  proooeds  to 
state  that,  "  in  some  of  the  states  lotteries  are  sanctioned  and  upheld  by  stat- 
utory proyisions."  That  may  be  and  no  doubt  is  true.  In  one  of  the  teniiiD- 
ries  of  this  country,  polygamy  is  so  uphdd.  We  do  not  suppose  that  this 
would  bo  an  answer  to  a  charge  of  polygamy  here. 

The  appellant  firges  that  the  modem  doctrine  is,  to  allow  relief  to  be  grant- 
ed in  these  cases,  where  by  the  older  cases,  it  would  haye  been  denied.  Ex- 
actly the  reyerse  of  this  we  understand  to  be  the  case.  This  subject  has  been 
discussed  in  1  Story's  Eq.,  ^4  296  to  806.  In  ^  298,  he  says:  ''In  general, 
(for  it  is  not  nniyersally  true,)  where  parties  are  concerned  in  illegal  agree- 
ments or  other  transactions,  whether  they  are  nuda  prohUnta^  or  mala  m  se, 
Courts  of  equity  following  the  rule  of  law,  as  to  partidpators  in  a  common 
crime,  will  not,  at  present,  interpose  to  grant  any  relief;  acting  upon  te 
known  maxim,  in  pari  deUdo,"  &c  In  a  note  to  this  text,  the  author  Inrtfaer 
Bays: 

**liiB,j  at  present;  for  there  has  been  considerable  fluctuation  of  opinion, 
both  in  Courts  of  law  and  equity,  on  this  subject.  The  old  cases  often  gaye 
relief,  both  at  law  and  in  equity,  where  the  party  would  otherwise  deriye  an 
adyantage  from  his  miquity.    But  the  modem  doctrine  has  adopted  a  mcMre 
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severely  jnst,  and  probably  politic  and  moral  mle,  whicb  is,  to  leave  the  parties    May  Term, 
where  it  finds  them,  giving  no  relief,  and  no  countenance  to  claims  of  this        1858. 
sort."  '- — 

This  note  is  supported  by  a  long  list  of  authorities  at  law  and  in  chancery,  ifcUOEK 
to  which  this  Court  is  referred.  And  again  in  the  same  section,  268,  it  is  fur-  Bunoait. 
thcr  said  that  "  the  suppression  of  illegal  contracts  is  far  more  likely,  in  gene- 
ral, to  be  accomplished  by  leaving  the  parties  without  remedy  against  each 
other,  and  by  thus  introducing  a  preyentive  check,  naturally  connected  by  a 
want  of  confidence,  and  a  sole  reliance  upon  personal  honor.  And  so,  accord- 
ingly, the  modem  doctrine  is  established^"  With  this  we  are  willing  to  rest, 
as  to  what  is  the  modem  doctrine  in  the  question  under  consideration,  and 
also  as  to  what  public  policy  is  in  regard  to  the  same  matter. 

We  agree  with  the  counsel  for  the  appellant,  that  "public  policy  demands 
that  gaming  and  lotteries  and  schemes  for  the  division  of  property  by  chance, 
should  be  broken  up;"  but  we  wholly  dissent  from  their  conclusion  as  to  the 
best  mode  of  doing  this.  They  say,  "give  assistance  to  place  the  parties  in 
statu  quo.'*  We  think  not,  and  we  offer  the  reasoning  of  Justice  Stort,  and 
the  authorities  dted  by  him,  as  well  as  all  the  authorities  dted  by  us,  in  sup- 
port of  our  view.  / 


128  4m 


RUOER  V.   BUNGAN. 

The  simple  fact  that  a  party  was  surprised  by  the  testimony  of  one  or  all  of  bis 

witnesses,  or  at  the  result  of  the  trial  of  his  cause,  is  not  a  sufficient  ground 

for  granting  him  a  new  trial. 
So,  the  fact  that  a  party  has  discovered  new  evidence,  will  not  secure  him  « 

new  trial,  unless  he  show  that  he  used  due  diligence  to  obtain  that  evidence 

before  the  trial  which  has  been  had. 
Such  diligence  cannot  be  inferred,  when  the  party  alleges  surprise  at  the  tesd- 

mony  of  his  other  witnesses. 

APPEAL  from  the  THppecanoe  Court  of  Common  Pleas.  Saturday, 
Pbrkins,  J.— Suit  to  recover  possession  of  personal  pro- 
perty. Answer,  that  the  property  did  not  belong  to  the 
plaintiff,  but  to  others,  and  claiming  a  return  of  the  pro- 
perty. Issue  by  replication.  Trial  by  jury ;  verdict  for  the 
defendant,  assessing  his  damages  at  100  dollars,  and 
awarding  him  a  return  of  the  property.  The  verdict  did 
not  find  the  value  of  the  property. 

The  Court  refused  a  new  trial,  and  that  ruling  of  the 
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Uwj  T«m,   Conrt  is  the  only  error  complained  of.    The  gronnds  taken 
^^^'      by  the  plaintiff  for  a  new  trial  were  four — 
BuGSB  1.  Surprise  at  the  testamony  of  one  of  his  witnesses. 

BnoAv.        2.  Excessive  damages. 

3.  That  the  verdict  was  contrary  to  law  and  evidence. 

4.  Newly  discovered  evidence. 

The  first  and  fourth  causes  may  be  noticed  together. 
Separately,  they  amount,  in  this  case,  to  nothing.  The 
simple  fact  that  a  party  was  surprised  by  the  testimony  of 
one,  or  all,  of  his  witnesses,  or  at  the  result  of  the  trial  of 
his  cause,  is  not  a  sufficient  ground  to  give  him  permission 
to  retry  it.  So,  the  fact  that  a  party  has  discovered  new 
evidence  will  not  secure  him  a  new  trial,  unless  he  shows 
what  diligence  he  had  used,  and  that  it  amounted  to  due 
diligence,  to  obtain  that  evidence  before  the  trial  which  had 
taken  place. 

Combined,  we  do  not  think  the  two  causes  sustained  the 
motion  on  the  ground  of  surprise.  The  party  says  he  was 
surprised  by  the  testimony  of  one  of  his  witnesses.  He 
does  not  say  that  that  witness  will  testify  differently  upon 
another  trial,  nor  that  he  had  used  any  diligence  to  asce^ 
tain  what  would  be  his  testimony  on  the  one  had.  Now 
it  appears,  from  the  affidavit  of  newly  discovered  testimony, 
that  evidence  could  have  been  obtained  to  meet  the  plain- 
tifTs  case.  Yet,  he  had  not  used  diligence  enough  even  to 
ascertain  what  the  witnesses  summoned  would  testify  io; 
much  less,  as  to  the  obtaining  of  additional  ones,  shonld 
those  prove  insufficient.  In  such  a  state  of  facts,  we  think 
the  plaintiff's  surprise  must  be  attributed  to  his  own  negli- 
gence. 

The  verdict  and  damages  were  based  upon  the  evidence, 
ami  instructions  of  the  Court  given  to  the  jury,  to  which 
no  exceptions  were  taken  at  the  time,  nor  are  there  now. 
They  do  not  seem  to  authorize  interference  on  the  part  of 
this  Court 

It  is  objected  in  this  Court  that  the  jury  did  not  find  the 
value  of  the  property  claimed  in  the  suit,  and  of  which  a 
return  was  awarded.    K  the  omission  to  thus  find  was  an 
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error  in  this  case,  it  caiild  have  been  at  once  corrected,  had  ^^  Tmn, 
the  objection  been  made  below,  when  the  verdict  was  re-      ^°^° 
turned.    Noble  v.  Epperly^  6  Ind  R.  468»    This  Court  does    Lawsbicb 
not  know  bnt  that  the  property  involved  was  in  a  situation  tbb  Svatb. 
to  be,  and  has  been  returned* 

It  is  too  late  to  raise  the  point  for  the  first  time  here. 

Per  Curiam^ — The  judgment  is  affirmed,  with  1  per  oent» 
damages  and  costs, 

S.  W.  Telford  and  T.  Dame^  for  the  appellant 

W.  F.  Laaie  and  E.  A.  Greenlee j  for  the  appellee. 


'•• » 


Lawbence  v.  The  State. 

Section  105, 2  B.  8.  p.  S75,  proriding  that  where  two  or  more  defisndaDts  are 
indicted  jointlf,  anj  defendant  reqniring  it  must  be  tried  separately,  does  not 
extend  to  prosecntions  by  information. 

APPEAL  from  the  Bartholomew  Court  of  Common  Saturday, 
Pleas. 

Perkins,  J* — Information  against  Lawrence  and  two 
others,  for  creating  and  continuing  a  nuisance,  by  placing 
and  leaving  ^'  the  carcass  of  a  dead  mare  near  a  certain 
public  highway,  where  all  citizens  were  wont  to  pass,  &c., 
which  carcass  decayed  and  became  offensive,''  &c« 

The  defendants  appeared  and  severally  demanded  a  sep- 
arate trial  The  Court  refused  the  demand;  the  defend- 
ants were  tried  jointly;  two  were  acquitted,  and  one  con- 
victed and  fined* 

It  is  assigned  for  error  that  the  Court  erred  in  refusing 
separate  trials.  The  record  shows  nothing  touching  the 
point  except  the  facts  we  have  recited. 

At  common  law,  separate  trials  in  such  cases  were  in 
the  discretion  of  the  Court;  and  that  discretion  was  pre- 
sumed, the  contrary  not  appearing,  by  the  superior  Court, 
to  have  been  righUy  exercised.  But  our  statute  (2  R.  S. 
p.  375,  §  105)  enacts  that  where  '<  two  or  more  defendants 
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May  T«nn,  are  indicted  jointly,  any  defendant  requiring  it,  must  be 
-^•°^°'      tried  separately." 

The  question  is,  were  the  defendants  in  this  case  indict- 
ed? They  were  prosecuted  in  the  Common  Pleas  by  in- 
formation, for  a  misdemeanor.  Prosecutions  in  the  Com- 
mon Pleas  are  not  by  indictment.  It  is  only  felonies  that 
are  thus  prosecuted,  in  the  Circuit  Court,  upon  bills  found 
by  a  grand  jury. 

We  think  the  statute  quoted  should  not,  by  construction, 
be  extended  to  prosecutions  by  information. 

Per  Omiam. — The  judgment  is  affirmed  with  costs. 

W.  Herod  and  S.  Stansifer^  for  the  appellant. 


Thieband,  Guardian,  v.  Sebastian,  Administrator. 


A  testator  by  his  wiU,  made  at  the  citj  of  Paris,  France,  after  directing  the 
payment  of  debts,  fnneral  expenses  and  certain  legacies,  and  beqneaihxng 
the  aaniial  income  of  the  residue  of  his  estate  to  his  wife  during  her  life,  di- 
Tided  the  estate,  which  was  all  personalty,  into  six  parts,  one  of  which  he 
devised  to  his  brother  during  his  life,  and  upon  his  death,  the  same  sixth  part 
waa  to  be  divided  equally  between  his  children  then  bom.  The  brother  died 
before  the  testator,  leaving  three  children.  Hdd,  that  upon  the  death  of  the 
testator,  the  estate  vested,  eo  uutanti,  in  the  children,  though  not  to  be,dis» 
tributed  till  the  death  of  the  testator's  wife. 

The  legatee  and  his  children  were  residents  of  this  state  at  their  several  deaths. 
Held,  that  at  the  death  of  the  legatee  without  a  will,  the  estate  passed  to  his 
heirs  under  the  laws  of  this  state,— ^e  succession  to  personal  property  being 
governed  by  the  law  of  the  domicile  of  the  intestate. 

Where  the  Court  authorized  a  deposition  to  be  taken  in  SwUzeriand,  and  or- 
dered it  to  be  certified  as  depositions  taken  in  this  state  are  certified: — Hddf 
that  a  certificate  failing  to  show  that  the  deponent  was  duly  sworn — by  whom 
the  deposition  was  written— and  whether  or  not  the  adverse  party  atteoded 
—was  nol  sufficient. 

By  4  36,  2  B.  8.  p.  817,  a  foreign  will,  or  a  copy  and  probate  thereof,  cumot 
be  used  in  evidence  in  the  Courts  of  this  state,  unless  it  has  been  first  pro- 
duced to  the  Common  Fleas,  and  by  that  Court  directed  to  be  filed  and  re- 
corded. 


Saturday, 
June  19. 


APPEAL  from  the  Switzerland  CiTCuit  Court 
Davison,  J. — The  material  facts  of  this  oase  are  these: 
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Daniel  F.  Courvoisier,  having  made  his  will,  died  testate   May  Term, 
at  Parisj  in  FrancCj  on  the  15th  of  June,  1832.     The  city       ^858. 
of  Paris  was  his  domicile.   His  will  directs  the  payment  of    Thibbakd 
debts,  funeral  expenses,  and  certain  legacies;   bequeaths   Sbbabtiak. 
the  annual  income  of  the  residue  of  all  his  effects  to  his 
wife,  JiUia  M,  Courvaisiery  during  her  life ;  divides  the  estate, 
which  was  aU  personalty,  into  six  parts;  and  then  (so  far 
as  its  provisions  relate  to  questions  arising  in  the  record) 
proceeds  as  follows:    <'  I  give  one-sixth  part  of  my  estate 
to  my  brother,  David  L.  Courvoisierj  during  his  life.   After 
his  death,  it  is  my  wish  that  the  same  sixth  part  of  the  res- 
idue of  my  estate  may  be  divided  in  equal  portions  be- 
tween all  his  children  born  at  that  date,  whatever  may  be 
their  number." 

David  L.  Courvoisier^  the  legatee  named  in  the  will,  at  his 
death,  which  occurred  before  that  of  the  testator,  left  three 
children,  Frederick^  Lewis  and  BenoU.  Frederick  is  still 
living.  Lewis  died  without  wife  or  issue  or  their  descend- 
ants. Benait  died  in  1832  or  1833,  leaving  two  children, 
viz.,  Frederick  Louis  and  Louisa  Henrietta.  The  latter 
was  married  first  to  one  O^Neal,  by  whom  she  had  one 
child,  Frederick  B.  (yNeal,  who  is  the  ward  of  Tkieband, 
the  appellant.  After  O^NeaPs  death,  Louisa  married  Se^ 
bastian,  the  appellee.  The  testator's  wife  died  in  the  year 
1848.  And  Louisa  died  in  Marchy  1852,  without  issue  by 
Sebastian,  her  second  husband,  but  leaving  Frederick  B. 
O'Neal^  her  only  child,  then  of  the  age  of  four  years.  <'  On 
the  20th  of  March,  1849,  and  before  Louisa^s  death,  one 
Auguste  Delachaux  was  appointed  by  the  justices  of  the 
peace  in  PotUz,  Switzerland,  attorney  for  Benoitemd  Fred- 
erick  Courvoisier,  and  in  that  capacity  received  the  distri- 
butive shares  of  each.  It  would  seem  that  the  death  of 
Benoit  was  then  unknown  to  the  justices  at  Poutz,  The 
amount  received  for  Benoit  was  2,300  dollars,  one  half  of 
which  was  paid  over  by  Delachaux  to  TAieba/ud,  as  guar- 
dian of  Frederick  B.  (yNeaL  David  L.  Courvoisier,  the 
father  of  Benoit  Courvoisier,  Benoit  himself,  and  his  daugh- 
ter, Louisa  Henrietta,  the  mother  of  O^Neal,  were  all,  at 
their  several  deaths,  domiciled  in  this  state.     The  present 
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May  Term^   suit  was  instituted  by  Sebastian^  as  administrator  of  his 
^^^^'      deceased  wife,  to  recover  the  money  paid  to  HUeband  as 

Tribbakd    guardian,  &c.     There  was  a  verdict  for  the  plainti^  upon 

SsBAiiTiAir.  which  the  Court,  over  a  motion  for  a  new  trial,  rendered 
judgment. 

It  is  insisted  that  the  right  to  the  money  in  controverey 
is  to  be  settled  by  the  law  of  the  domicile  of  the  testator 
at  the  time  of  his  death,  and  not  by  the  statute  law  of 

«  Indiana  regulating  distribution,  &c.     This  position  seems 

to  be  incorrect.  The  words  Am  children^  as  used  in  the 
will,  simply  comprehend  the  children  of  David  £.  Cow* 
voisier^  and  not  his  grandchildren;  hence,  the  will  does  not 
confer  title  on  either  party  to  this  suit,  because  neither  of 
them  is  designated  as  legatee.  And  the  inquiry  at  once 
arises,  whether  the  one-sixth  of  the  estate  bequeathed  to 
David  L,  during  his  life,  and  after  his  death,  to  his  children, 
vested  in  them  upk>n  the  decease  of  the  testator.  If  it  did, 
then  the  estate,  though  situated  in  France^  so  far  as  it  em- 
braced the  share  of  Benoit  Courvoisier^  passed,  at  his  death, 
to  his  children,  under  the  law  of  Indiana;  because  the  sno 
cession  to  personal  property  is  governed  exdnsively  by  the 
law  of  the  actual  domicile  of  the  intestate.  Story  on  Coor 
flict,  &c.,  §  481. 

Bid  the  estate,  upon  the  testator's  decease,  vest  in  the 
children  described  in  the  will?  Rumsey  v.  Durham^  5  Ind. 
R.  71  seems  to  be  in  point.  There,  a  testator,  by  his  will, 
gave  to  his  wife  as  long  as  she  should  remain  his  widow, 
the  use  of  all  his  real  and  personal  property,  for  the  sup- 
port of  herself  and  family.  The  will  then  proceeded  as 
follows:  "After  the  death  or  marriage  of  my  wife,  my 
will  is  that  all  my  property,  real  as  well  as  personal,  shall 
be  sold,  and  equally  divided  among  my  children.  Helii  1. 
That  the  direction  to  sell  was,  in  effect,  a  conversion  of  the 
land  into  personalty,  and  that,  in  equity,  the  land  must  be 
treated  as  money.  2.  Thtft  the  property  vested  in  the  child- 
ren at  the  decease  of  the  testator.  This  decision  is  fuUy 
sustained  by  principle  and  authority,  and  we  are  inclined 
to  follow  it.  The  result  is  that  the  will  before  us,  at  the 
testator's  decease,  eo  instanti^  gave  the  children  of  David 
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L.  Courvoisier  a  vested  estate^  though  it  was  not,  until  the  Uay  T«rm, 
decease  of  the  widow,  and  his  death,  to  be  distributed       ^Q^^* 
among  them.    4  Kent's  Com.  391w — 1  Jann.  on  Wills,  pp.    Thibbjuo^ 

638, 639.  SBBASTiAir. 

But  on  the  trial  of  the  cause,  various  questions  relative 
to  the  admission  of  evidence  were  raised,  which  it  becomes 
our  duty  to  notice. 

The  Court,  at  a  term  prior  to  the  one  at  which  the  cause 
was  tried,  made  an  order  authorizing  the  plaintiff  to  take 
depositions  in  this  action,  on  his  behalf,  at  C^aiux  de  Fonds^ 
in  the  canton  of  Nettfchatelj  Switzerland^  and  requiring  such 
depositions,  when  taken,  to  be  certified  as  depositions  taken 
in  this  state  are  certified.  The  plaintiff,  under  the  order, 
having  taken  the  deposition  of  Auguste  Delacha$ix^  and  the 
same  being  published,  the  defendant  moved  to  suppress  it 
upon  the  ground  that  it  was  not  certified  in  accordance 
with  the  order  of  the  Court;  but  his  motion  was  overruled. 
The  certificate  appended  to  the  deposition  is  as  follows: 

^^I,  hcuic  C  Dfjbcomman^  justice  of  the  peace,  &c.,  do  cer- 
tify that  the  foregoing  deposition  of  Auguste  Delachaux 
was  taken  before  me  at  the  office  of  Auguste  Delacha/uXj  a 
notary  public  at  Cha/ux  de  FondSy  in  the  canton  of  Nettf"  . 
chatel^  Switzerland,  on  the  2l8t  day  of  August^  1855,  be- 
tween the  hours  of  8  o'clock,  A.  M.  and  5  o'clock,  P.  M.,  of 
Bald  day.  Given  under  my  hand  and  seal,  this  21st  of 
August^  1855.  baac  Charles  Ducommon^  justice  of  the 
peace.     [Seal]." 

When  depositions  are  taken  in  a  foreign  country,  they 
must  be  certified  in  such  manner  as  the  Court  shall  direct. 
2  R.  S.  p.  88,  §  262.  Here,  the  Court  directed  that  they 
should  be  certified  as  depositions  taken  in  this  state  are 
certified.  In  order,  then,  to  test  the  validity  of  the  certifi- 
cate in  question,  we  must  refer  to  the  rule  of  practice  on 
that  subject  found  in  our  code  of  procedure.  Section  257 
of  the  above  chapter  requires  the  officer  who  takes  the  de- 
position to  certify  that  the  deponent  was  sworn  according 
to  law;  by  whom  it  was  written;  and  whether  or  not  the 
adverse  party  attended.  As  none  of  these  requirements 
appear  in  the  certificate  before  us,  the  deposition  cannot  be 
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May  Term,  held  to  be  certified  as  depositions  taken  in  this  state  are 
certified.     And  the  result  is  that  the  action  of  the  Conrt  in 

Thijbbahd    overruling  the  motion  to  suppress,  must  be  held  erroneous. 

Sbbastian.  Another  error  is  assigned.  The  Court,  over  the  defend- 
ant's objection,  admitted  in  evidence  a  certified  copy  of  the 
will  of  Daniel  F,  Courvoiserj  and  what  purports  to  be  its 
probate,  from  the  registry  of  the  declaration  of  wills  at 
Paris^  in  France*  Against  this  ruling,  the  appellant  relies 
upon  a  provision  of  the  statute  which  relates  to  foreign 
wills,  and  which  enacts  that  ^'such  will,  or  a  copy  and  the 
probate  thereof,  may  be  produced  to  the  Court  of  Common 
Pleas  of  the  coimty  in  which  there  is  any  estate  on  which 
the  wiU  may  operate,  and  if  the  Court  shall  be  satisfied 
that  the  instrument  ought  to  be  allowed,  such  Court  shall 
order  it  to  be  filed  and  recorded,  and  thereupon,  such  will 
shaU  have  the  same  effect  as  if  it  had  been  originally  ad- 
mitted to  probate  in  this  state."  2  R.  S.  p.  317,  §  36.  The 
words  ^<  shall  have  the  same  effect,"  &c.,  as  used  in  this  pro- 
vision, evidently  refer  to  a  preceding  section  of  the  same 
statute,  which  authorizes  a  certified  copy  of  a  domestic 
will  and  its  probate  to  be  read  in  evidence  without  further 
proof.  Id.  p.  316,  §  32.  And,  in  view  of  the  latter  section, 
we  have  decided  that  a  will,  before  it  can  be  used  in  evi- 
dence, must  have  been  admitted  to  probate,  Rogers  v.  Ste- 
vensy  8  Ind.  R.  465. 

But  it  is  insisted  that  the  wUl  in  this  case  does  not  ope- 
rate on  any  estate,  and  was,  therefore,  admissible  without 
being  filed  and  recorded  in  the  Common  Pleas.  The  posi- 
tion thus  assumed  is  untenable.  The  will,  it  is  true,  does 
not  pass  the  estate  in  controversy  firom  BenoU  Caurvaisier 
to  his  daughter — ^the  law  of  Adia/na  does  that;  but  in  the 
absence  of  the  will,  it  could  not  be  found  that  under  its 
provisions  he  ever  was  entitied  to  an  estate  which  could 
pass  from  him  under  the  law  of  this  state.  Indeed,  it  consti- 
tutes the  very  first  link  in  the  plaintiff^s  chain  of  titie,  and, 
therefore,  must  be  held  to  operate  upon  the  estate  in  con- 
test. In  our  opinion,  the  statute  to  which  we  have  referred 
intends  that  a  foreign  will,  or  a  copy  and  the  probate  tbeie- 
of,  shall  not  be  used  as  evidence  in  the  Courts  of  this  state, 
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unless  the  same  has  been  produced  to  the  Common  Pleas^  ^^7  Term, 
and  by  that  Court  directed  to  be  filed  and  recorded.    It       iS^- 
follows  that  the  Court,  in  this  instance,  should  have  ex-  Habdsbbck 
daded  the  evidence.  The  Stats. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c* 

J.  Sullivan  and  J.  DvmonUj  for  the  appellant. 


» ^»^  • 


Hardbbeck  v.  The  State.  /.iF^ 

An  iiiibnnation  ehaiging  thai  an  offense  was  committed  on  or  about  a  certain 
day,  is  not  bad  for  not  alleging  the  offense  to  have  been  committed  on  a  daj 
certain.    The  words  or  about,  are  snrplnsage. 

The  information  in  ibis  case  charges  seTeral  persons,  naming  them  all,  with  a 
riot.  They  took  their  trial  separately.  Upon  tiie  trial  of  the  appellant,  the 
Court  instructed  the  jury  that  if  the  defendant  and  more  than  one  other  per^ 
mm  entered  the  house,  &c.,  he  must  be  found  guilty.  Hdd,  that  this  was 
eiTor. 

APPEAL  from  the  Decatur  Court  of  Common  Pleas.    Saturday, 

June  19. 

Davison,  J. — The  information  in  this  case  charges  that, 
on  or  about  the  26th  of  January^  1857,  Bernard  Hardebeckj 
Gerard  Rhule^  Gregory  Starbucks  Casper  Suhre^  Matthias 
WortZj  Conrad  Ditchler^  Francis  ReidlemanvnidJohn  SuhrCj 
in  a  riotous,  tumultuous,  violent  and  imlawful  manner, 
entered  the  dwelling  house  of  Peter  Erenchy  and  then  and 
there  destroyed  his  property,  &c.  The  defendants,  sever- 
ally, moved  to  quash  the  information ;  but  their  motions 
vtrere  overruled,  and  thereupon  the  Court,  at  their  instance, 
allowed  them  separate  trials.  Hardebeckj  being  arraigned, 
ScCy  pleaded  not  guilty.  There  was  a  verdict  for  the  state, 
upon  which  the  Court,  having  relused  a  new  trial,  rendered 
judgment. 

The  information  is  said  to  be  defective,  because  it  does 
not  allege  the  offense  to  have  been  committed  on  a  day  cer- 
tain. Its  language  is,  ^<on  or  about  the  26th  of  January^ 
1857."     Hampton  v.  The  State^  8  Ind.  B.  336,  is  precisely 
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Umj  Tvrm,  Iq  point     There  the  indictment  charged  that  the  offense 
^^^'      was  committed  on  or  about  the  30th  day  of  December. 


Taa  NosTs-  Held^  that  that  charge  did  not  render  the  indictment  in- 
rTii^'c^^  valid;  that  the  woids  or  about  were  immaterial  and  mere 

Maotih.     Sausage. 

The  Court,  upon  the  plaintiff's  motion,  charged  the  jisy 
as  foUowB :  '^  If  yon  find  that  Bernard  Eardebeck  and  more 
than  one  other  person  entered  the  house  of  Peter  Erenck, 
the  prosecuting  witness,  without  his  consent,  in  a  violent 
manner,  and  made  a  great  noise  in  the  house,  you  must 
find  the  defendant  guilty."  This  instruction  seems  to  be 
erroneous.  The  information  assumes  to  name  all  the  per- 
sons engaged  in  the  riot,  and  unless  two  or  moie  of  the 
persons  thus  named  acted  jointiy  with  the  defendant  in 
entering  the  house,  &c.,  he  could  not  be  guilty.  But  un- 
der the  instruction,  the  jury  were  authorized  to  convict  him, 
though  the  persons  with  whom  he  acted  were  not  charged 
in  the  information.    The  charge  may  have  misled  the  joiy. 

Per  OuHanu — The  judgment  is  reversed.  Cause  re- 
manded, &c. 

J.  Gavin  and  O.  B.  Sbrdy  for  the  appellant. 

J.  &  Scobey  and  W.  Cumback  for  the  state. 


.  mmm  • 


The  Northern  Indiana  Railroad  Company  v.  Martw. 

This  case  falls  within  the  decision  in  Uie  case  of  The  Lafa^HU  and  InduaapoHs 
RaUroad  Company  r.  Shriner,  6  Ind.  R.  141. 


Saturday^ 
Jtuield. 


APPEAL  from  the  St.  Joseph  Circuit  Court. 

Davison,  J. — Martin^  the  plaintiff  below,  brought  an  ac- 
tion before  a  justice  of  the  peace  against  the  railroad  com* 
pany,  to  recover  the  value  of  a  cow,  alleged  to  have  been 
killed  by  the  defendants'  locomotive  while  running  on  the 
road.  The  justice  gave  judgment  for  the  plainti£^  from 
which  the  defendants  appealed.  In  the  Circuit  Court  there 
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was  a  verdict  in  favor  of  the  plaintiff,  upon  whidi  the  Court,  May  Term, 
haviDg  refused  a  new  trial,  rendered  judgment.  ^^^* 

The  record  containB  the  evidence.    It  proves  that  the       Cmsi 
cow  belonged  to  the  plaintiff,  and  was  worth  30  dollars;     Bbowvb- 
that  she  was  killed  on  the  track  of  the  Northern  Jhdiana  ^'^jjj^'^^' 
Railroadj  by  a  locomotive  of  the  company,  and  at  a  place 
on  said  track  where  it  crosses  a  public  highway.     It  was 
also  shown  that  the  road  was  securely  fenced  on  each  side, 
and  that  there  were  at  its  crossings  suiBcient  cattleguards. 

These  facts  were  clearly  proved  on  the  triaL  There  is, 
indeed,  no  material  conflict  in  the  testimony.  Neither  the 
complaint  nor  the  proofs  in  any  degree  tend  to  show  negli- 
gence or  misconduct  in  the  company's  agents  in  running 
the  train. 

The  case  at  bar  plainly  fiedls  within  that  of  2%e  Lafay- 
ette and  Indianapolis  Railroad  Company  v.  Shrinerj  6  Ind. 
R.  141.  The  reasoning  of  the  Court  in  that  case  evidently 
applies  to  the  one  before  us.  It  follows  that  the  verdict 
was  unsustained  by  the  evidence,  and  a  new  trial  should 
have  been  granted. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

X  B.  NUes^  for  the  appellants. 


i»^M»i- 


Crist  v.  Brownsville  Township.  lo~m 

148    »4| 
10    461 

It  is  for  the  township  tnuteeB  to  detannine  where  scfaool-hoiuee  are  neoesiiuy  IM  IW 

and  convenient;  and  a  contract  by  the  tmsteeB  for  the  bnilding  of  a  school-  ||)S  mt 

house  is  binding  on  the  township,  though  one  of  the  tmsteee  protested  ^"^401 

against  it.  (166    140 

APPEAL  firoro  the  Umon  Circuit  Court  Saturday, 

Davison,  J. — This  was    an   action  by  Crist  against  "^ 
BrownsviUe  township,  upon  an  agreement  in  writing.  The 
agreement  bears  date  February  20, 1856;  it  is  alleged  to 
be  between  said  township  and  Crist;  and  it  contains  the 


10      4«1 
171      292 
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May  Term,  following  stipulations:    "  Crist  agrees  to  bnild  a  school- 

^^^°'  house  [describing  its  dimensions]  on  the  south-east  comer 

Ckist  of  Henry  King^s  land,  to  be  constnicted  with  good  mate- 

Browks-  rials  and  in  a  workmanlike  manner,  to  be  completed  on  or 

^^''^m^'^'  ^®^^^  *^®  ^*  ^^  -^^y*  IS^-     ^^  *®  trustees  of  the 
township  agree  to  pay  Crist  391  dollars,  one-half  to  be 

paid  on  the  completion  of  the  house,  and  the  balance  on 

the  25th  of  December ^  1856.     [Signed,]    John  A.  Sharkey, 

James    Cunningham^    trustees    of   BroumsviUe  township. 

Christian  Crista  contractor." 

The  complaint  avers  that  the  agreement  was,  on  the  — 
day  of ,  1856,  duly  ratified  and  affirmed  by  the  defend- 
ant; that  the  plaintiff,  on  his  part,  had  fully  performed  it, 
but  that  the  defendant  had  failed  to  pay  the  391  dollars  or 
any  part  thereof,  wherefore  the  plaintiff  demands  judg- 
ment, &c. 

The  defendant  demurred  to  the  complaint;  but  his  de- 
murrer was  overruled.  And  thereupon  he  answered  by  a 
general  denial. 

The  Court  tried  the  cause  and  found  for  the  defendant 
Judgment  was  accordingly  rendered,  &c. 

The  evidence  shows  that  at  a  regular  session  of  the  trus- 
tees of  said  township,  held  on  the  26th  of  January^  1856, 
the  propriety  of  having  a  school-house  in  conjunction  with 
Harrison  township  was  discussed,  and  the  construction  of 
such  house  in  Brownsville  township,  near  the  line  of  Bar' 
rison  township,  on  Henry  King^s  land,  was  agreed  on- 
certain  citizens  of  the  former  township  having  agreed  to 
build  it  by  subscription,  in  the  form  of  a  donation,  provi- 
ded the  trustees  would  give  them,  annually,  receipts  to  the 
county  treasurer  for  their  portion  of  the  building  tax,  &c 
It  was  further  shown  that  the  trustees  met  on  the  20th  of 
February^  1856 — ^all  of  them  being  present — ^when  the  fol- 
lowing proceedings  were  had:  "The  building  of  the 
school-house  in  district  No.  4,  on  the  south-east  comer  of 
Henry  King^s  land,  was  let  to  Christian  Crist,  said  Crist 
being  the  lowest  bidder.  Dimensions  of  house  and  man- 
ner of  workmanship  specified  in  article  of  agreement  on 
file  in  the  clerk's  office."     It  was  proved  that  the  plaintiff 


OF  THE  STATE  OF  INDIANA.  463 

built  and  completed  the  house,  according  to  the  agreement  May  Tenn, 
sued  on.  I008. 


The  plainti6f  having  rested,  the  defendants  produced  two       Crist 
witnesses,  who  testified  that,  in  their  belief,  the  school-     Browms- 
house  constructed  by  the  plaintiff  was  unnecessary,  there  ^'^"hip?^"^' 
being  another  school-house  in  the  center  of  the  same  dis- 
trict    It  was  also  shown  that  Groves^  one  of  the  trustees, 
had  opposed  the  erection  of  the  house  in  question,  and  had 
given  his  written  protest  against  the  action  of  a  majority 
of  the  trustees  in  respect  to  such  building.     The  above  is 
believed  to  be,  in  substance,  all  the  evidence  in  the  cause. 

The  statute  requires  the  trustees  of  each  civil  township 
to  establish  and  conveniently  locate  a  sufficient  number  of 
schools  in  their  respective  townships,  and  to  make  con- 
tracts for  the  building  and  repcur  of  school-houses.  1  R. 
S.  p.  440.  We  have  seen  that  the  trustees,  while  in  ses- 
sion, on  the  26th  of  Januarp^  agreed  to  build  the  house  in 
conjunction  with  an  adjoining  township;  but  the  contract 
then  made  seems  to  have  been  abandoned,  and  therefore  it 
has  no  important  bearing  in  the  consideration  of  the  case. 
There  was,  however,  a  regular  meeting  of  the  same  trus- 
tees on  the  20th  of  Febmatyj  at  which  they  let  the  build* 
ing  of  the  house  in  question  to  the  plaintiff,  upon  the  terms 
and  for  the  amount  stated  in  the  agreement  sued  on.  We 
think  these  proceedings  are  consistent  with  the  statute  to 
which  we  have  referred,  and  bind  the  township  to  the  ful- 
fillment of  the  written  contract  entered  into  by  the  trustees. 

It  was  for  the  trustees  to  decide  whether  the  school-house 
was  necessary  and  convenient,  at  the  point  where  it  was 
located;  and,  in  our  opinion,  the  evidence  before  us  does 
not  show  their  decision  in  this  instance  to  have  been  incor- 
rect. Nor  is  there  anything  in  the  fact  that  one  of*  the 
trustees  protested  against  the  erection  of  the  house.  Two 
being  a  majority,  were  competent  to  transact  the  business. 
The  finding  of  the  Court  is,  no  doubt,  uinsustained  by  the 
evidence,  and  the  plaintiff  is,  therefore,  entitled  to  a  new 
triaL 


464 


CASES  IN  THE  SUPEBME  COURT 


BIftjr  Term,       Per  OuriaPL — The  judgment  is  leyersed  with  costs. 
^•0^*      Cause  remanded,  &c. 

Mills  J.  Ya/rycm  and  —  BemieUy  tot  the  appellant. 

J.  8.  Reid  and  J.  F.  Oardner^  for  the  appellees. 


r. 

BlXMOKDS. 


June  19. 


Mills  v*  Simmonds. 

APPEAL  from  the  Allen  Circuit  Court 

Davison,  J."-*-This  was  an  action  commenced  by  process 
of  foreign  attachment.  Mills  was  the  plaintiff  below,  and 
Simmonds  the  defendant.  The  complaint  is  upon  an  ac- 
count consisting  of  various  items,  amounting  in  the  aggre- 
gate to  1,794  dollars.  Proper  issues  being  made,  the  case 
was  submitted  to  a  jury,  who  found  for  the  plaintiff  10  dol- 
lars.    New  trial  refused,  and  judgment. 

The  record  shows  that  the  cause  was  tried  on  the  33d  of 
February  J 1853;  and  on  that  day  a  bill  of  exceptions  was 
taken  and  filed.  The  bill,  after  stating  the  names  of  the 
parties,  &c,  [ffoceeds — 

^^  The  following  evidence  being  before  the  jury,  viz.,  three 
sets  of  depositions,  the  Court  chained  the  jury  as  follows  : 
(here  insert  the  charge  in  the  handwriting  of  the  judge). 
To  w^hich  the  pledntiff  objected.  The  Court  overruled  the 
objection,  to  which  ruling  the  plaintiff  excepted.  And  also, 
on  said  trial  the  plaintiff  requested  the  Court  to  give  the 
following  charge :  (here  insert  in  the  handwriting  of  Jacobif). 
Which  the  Court  refused  to  do,  and  the  plaintiff  excepted 
to  said  last  ruling,"  &c 

The  derk,  in  making  a  transcript  of  the  record  for  this 
Court,  has  inserted  what  purport  to  be  depositions  given 
in  evidence  on  the  trial;  also  instructions  given,  and  an  in- 
struction refused  by  the  Court.  But  these  alleged  rulings 
are  not  properly  before  us;  because,  under  the  rules  of 
practice,  as  they  stood  when  these  exceptions  were  taken, 
the  clerk  had  no  right  to  make  such  insertions  in  a  bill  of 
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exceptions,  unless  authorized  to  do  so  by  agreement  of  the  Hay  Term, 
parties  entered  upon  the  record*     The  depositions,  charges       ^°^^* 
given,  and  charge  refused  should  have  been  copied  into  the     CBAJtiux 
bill  at  the  time  it  was  signed  by  the  judge.    4  Black!  19.       Loko. 
— 6  id,  167. — 7  id.  461.     There  being,  then,  no  proper  bill 
of  exceptions  upon  which  to  found  the  assigned  errors,  the 
appeal  must  be  dismissed. 

Per  Curiam^ — The  appeal  is  dismissed  with  costs. 

L:  C,  Jdcobp,  for  the  appellant. 

i).  H,  Colericky  for  the  appellee. 


•  m^m  • 


Chapman  r.  Long. 

Whore  a  sale  of  real  estate  precedes  the  execntion  of  the  deed  by  some  time,  1^  ^ 

a  verbal  reserration  or  stipulation  in  reference  to  anything  that  wonld  legally 
pass  by  the  deed  widioat  such  reserration,  &c.,  wiU  be  presumed  to  be  merged 
in  the  deed;  and  where  the  deed  is  execated  at  the  time  of  the  sale,  snch  • 
reserration,  &c.,  will  be  considered  in  the  light  of  an  exception  or  defeas- 
ance, and  being  repugnant  to  the  legal  effect  of  the  deed,  will  be  held  void. 

A  conyeyanoe  of  the  freehold  passes  emblements,  where  nothing  is  said  on  the 
subject. 

APPEAL  from  the  Kosciusko  Circnit  Court.  Titadmf, 

Hanna,  J. — This  was  an  action  to  recover  a  specific  arti-   *"** 
cle  of  personal  property,  to-wit,  certain  wheat. 

The  answer  is,  first,  a  general  denial;  secondly,  that  the 
defendant^  on  the  27th  of  January^  1854,  purchased  of  the 
plaintiff  certain  lands  upon  which  said  wheat  was  growing, 
and  took  a  deed  of  full  covenants  of  warranty,  and  there- 
fore, &c.  Reply,  that  at  the  lime  of  the  sale,  the  wheat 
was  by  parol  expressly  reserved  by  the  plaintiff,  &c.  De- 
murrer to  the  reply  sustained. 

The  question  is,  whether  under  these  circumstances,  a 
parol  agreement,  by  which  the  growing  crop  was  pesorved, 
is  binding. 

Whatever  may  be  the  law,  as  between  landlord  aad  ten* 
Vol.  X^30 
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Biay  Term,  ant,  or  in  reference  to  mortgaged  premiaeB,  &c^  we  think 
^^^'  in  the  case  at  bar  the  law  is,  that  if  the  sak  was  some 
CHAPiLur  time  before  the  execution  of  the  deed,  any  verbal  reserva- 
LoKG.  tions  or  stipulations  in  reference  to  anything  that  would 
legally  pass  by  the  deed  without  such  reservatioBs,  &c., 
would  be  presumed  to  be  merged  in  the  deed;  and  if  made 
at  the  time  the  deed  was  executed,  it  would  be  considered 
in  the  light  of  an  exception  or  defeasance,  and  being  re- 
pugnant to  the  legal  effect  of  the  deed,  would  be  void— 
the  legal  effect  of  the  deed  being,  that  it  passed  all  the  in- 
cidents to  the  land,  among  others  the  emblements,  as  well 
as  the  land  itself*  Noble  v.  Bosworthj  19  Pick.  314. — Aus' 
tin  V.  Sawyer,  9  Cow.  39.—P(UHson  v.  Bull,  id.  7A7.— Matt 
V.  Palmer,  1  Comst.  664. 

Without  doubt,  a  growing  crop  on  land,  the  fraits  of  in- 
dustry, passes  to  the  executor  and  not  to  the  .heir.  It  is 
subject  to  execution  as  personal  property,  and  may  be  sold 
by  the  owner  as  such.  But  nevertheless,  if  the  owner  of 
the  soil  does  not  dispose  of  it  as  personal  property,  but 
conveys  the  freehold,  it  passes  as  an  incident  thereto,  where 
nothing  is  said  upon  the  subject;  and,  therefore,  no  mere 
verbal  agreement  can  be  received  to  contradict  either  the 
express  terms,  or  the  legal  effect  of  the  deed. 

The  demurrer  was  properly  sustained  to  the  second  par- 
agraph of  the  answer. 

Per  OwrianL — The  judgment  is  aflSurmed  with  costs. 

WoRDEN,  J.,  having  been  of  counsel  in  the  cause,  was 
absent. 

X  &  Frazer,  for  the  appellant. 

O.  W.  Frasier  and  J.  B.  Howe,  for  the  appellee  (1). 

(1 )  CoTUisel  for  the  appellee  ugned  as  follows : 

The  only  material  qnestien  here  is,  whether  the  deed  was  soffident  to  pass 
the  wheat,  and  whether  the  wheat  appears  to  have  passed  hj  the  deed.  l>t 
ns  see  how  the  case  stands  upon  authority. 

In  Atatin  y.  Sawyer,  9  Cow.  S9,  it  was  ezpressly^ld  that  snch  a  leBem* 
tion  was  not  admissible  in  evidence,  because  it  contradicted  the  deed.  So  in 
Mott  T.  Palmer,  1  Comst.  564.  TruUvnger  y.  IFe66,  8  Ind.  R.  200  is  a  ttioiig 
case.  The  Court  says :  "  The  understanding  and  agreement  of  the  parties 
relatiYC  to  the  rescrYation  [of  coal]  mnst  be  ascertained  by  the  fiue  of  the  con- 
Yeyanoe  UseU:"    See,  also,  Fdey  y.  CowgiU,  5  Blackf.  18,  and  notes;  Lm  v 


OF  THE  STATE  OF  INDIANA. 


467 


Boner,  id.  S96;  ABen  r.  Lee,  I  Ind.  B.  58;  Edrve^  y.  LafUn,  2  Ind.  R.  477;    May  Term, 


HiUiard  on  Real  Fxoperty,  p.  68;  Sng.  on  Vendors,  106  to  110;  2  Johns.  37; 
3  id.  321. 

A  deed  abeolute  In  its  tenns,  cannot  be  controlled  bj  oral  evidence  of  con- 
▼ersation  between  the  parties  previons  to  its  execution.  Vermont  C,  R.  Co.  y. 
HUie,  28.  Yt.  R.  681.  This  was  a  case  where  the  grantor  Terballj  reserved  the 
use  of  a  spring,  and  directed  the  appraiser  not  to  **  take  into  account"  the  wa- 
ter in  appraising  damages, — held  that  the  right  to  the  nse  of  the  water  passed 
bv  the  deed.  In  Conner  v.  Coffin,  2  Fost.  (N.  H.)  538,  it  was  held  that  a 
qnantity  of  manure  in  the  bam,  in  a  place  fitted  for  the  purpose  behind  the 
cattle  stall,  passed  to  the  grantee  by  ordinary  effect  of  the  deed,  and  that  a 
parol  reservation  either  before  or  at  the  time  of  making  the  deed,  could  not 
control  its  legal  effect  and  operation.  A  deed  of  land  conveys  the  property 
described  in  its  existkig  state.  Dtmcle  v.  Wtlton  R.  Co.,  4  Fost  489.  When 
there  is  a  deed  in  writing,  it  will  admit  of  no  parol  contract,  adding  to,  vaiy- 
ing,  or  deducting  from  it,  unless  the  foundation  is  first  laid,  by  alleging  fraud, 
accident,  or  mistake.  Lo^cm  v.  Bond,  13  Geo.  R.  192.  No  condition,  limita- 
tion or  reservation  inconsistent  with  the  terms  of  a  deed,  is  admissible  in  evi> 
dence.  Raikbun  ▼.  BaMun,  6  Barb.  Sup.  Ct.  68.  In  CfUfbons  v.  Dillingham, 
5  Eng.  (AriL.^  9,  it  was  held  that  when  a  deed  of  conveyance  contained  no  re- 
servation to  the  grantor,  of  the  growing  crop,  it  could  not  be  proved  by  parol. 

Now  in  answer  to  elementary  principles  clear  and  settled,  and  so  many  deci- 
sions, of  which  one  is  in  our  own  state,  in  relation  to  a  parol  reservation  of 
coal,  one  in  New  Hampshire,  relating  to  a  parol  reservation  of  manure,  one  or 
more  in  New  York,  and  one  in  Arkansas,  relating  to  a  pacol  reservation  of 
crope,  fand  undoubtedly  there  are  many  others  which  we  have  not  seen,)  we 
are  referred  to  a  single  and  notable  case  in  Ohio,  Baker  v.  Jordan,  23  Ohny, 
438,  the  decision  of  a  Court  somewiiat  noted  for  its  originality.  Neither  its 
authority  nor  its  reasons  are  sufficient  to  turn  the  scale  of  judicial  opinion, 
from  the  side  to  which  it  has  so  long  indioed,  aside  f]x>m  the  easy  solution 
afforded  by  general  principles. 


1858. 


BUBXHAM 

V. 

FiBBCX. 


»  •  #  •  »• 


BuRKHAM  V.  PiiTRCE  and  Another. 


This  case  is  decided  upon  the  evidence. 


APPEAL  from  the  Dearborn  Circuit  CJourt* 
Per  Curiam. — Sij^t  by  the  appellees  against  the  appellant 
for  the  hire  and  use  of  a  horse  and  buggy,  and  for  damage 
and  injury  done  to  the  same  while  in  the  possession  of  the 
defendant,  through  his  alleged  carelessness  and  negligence. 
Trial  by  the  Court,  finding  for  the  plaintiffs  86  dollars,  25 


Tueschy, 
June  22. 
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May  Term,   cents,  on  which  theYe  was  judgment,  over  a  motion  for  a 

^^^*      new  trial. 
BuBXHAK        Exception  was  taken,  setting  out  the  evidence.    The 
PisKCB.      finding  of  the  Court  upon  the  evidence,  and  its  refusal  to 
grant  a  new  trial,  are  the  only  matters  complained  of. 

The  evidence  shows  that  Burkham  hired  the  horse  and 
buggy  of  Pierce  8f  Crafty  to  go  from  Lawrenceburg  to  dn- 
dnnati  and  back,  and  that  while  the  horse  and  buggy  were 
returning  from  Cincinnati  in  charge  of  one  Mason,  as  the 
agent  of  Burkham,  they  came  in  collision  with  a  wagon 
going  in  an  opposite  direction,  whereupon  the  horse  sud- 
denly started  and  ran  away,  breaking  the  buggy,  causing 
damage,  which,  with  the  use  of  the  horse  and  buggy, 
amounted  to  the  sum  found  by  the  Court.  There  was  tes- 
timony showing  that  the  injury  happened  through  the  care- 
less manner  in  which  Mason  was  driving  at  the  time  of  the 
collision;  but  there  was  some  conflict  on  this  point.  On 
the  other  hand,  there  Was  proof  showing  that  the  hone  had 
once  before,  in  June,  1854,  run  away;  and  that  such  a  horse 
is  not  safe.  Several  witnesses,  however,  testified  that  they 
had  driven  the  horse  in  a  buggy,  and  that  he  appeared  trust- 
able  and  safe,  and  was  not  hard-mouthed,  and  was  easily 
checked  up.  Four  witnesses  testified  that  after  the  time 
when  the  horse  ran  away  in  June,  1854,  they  had  driven 
him,  and  he  manifested  no  disposition  to  run  away,  and 
though  spirited,  he  seemed  safe  and  manageable. 

The  Court  found  from  the  evidence,  "  that  the  horse  was 
an  ordinarily  and  reasonably  safe  horse,  and  that  the  said 
Mason  might  have  avoided  said  collision,  by  the  exercise  of 
such  care  and  caution  as  he  ought  to  have  used." 

Upon  an  examination  of  the  evidence,  we  cannot  say 
that  the  finding  was  clearly  wrong,  and  therefore  the  judg- 
ment must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

P.  L.  Spooner  and  A.  Brotaer,  for  the  appdlant, 

J.  Ryman,  for  the  appellees. 
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Tam  V,  Shaw. 


May  Term, 

1858- 


Tax 

In  a  suit  hj  the  assignee  of  a  promisBory  note  against  tihe  indorser,  a  transcript  Shaw. 
of  a  soit  bj  the  assignee  against  the  maker,  before  a  justice  of  the  peace, 
was  offered  in  evidence,  by  which  it  appeared  that  the  cause  was  tried  on  its 
merits,  imd  judgment  rendered  for  the  defendant,  because  the  note  was  given 
without  consideration.  Bdd,  that  this  record  was  prima  facie  eyidcnoe 
against  the  validity  of  the  note,  even  if  the  indorser  had  no  notice  of  the 
proceedings. 

But  if  the  complaint  in  such  case  allege  such  notice,  and  the  answer  nowhere 
deny  it,  it  need  not  be  proved. 

The  person  having  possession  of  a  promissory  note,  is  presumed  to  be  the  equi- 
table owner  of  it,  although  it  be  not  indorsed  by  the  payee;  and  such  person 
may  transfer  it  by  indorsement  in  such  a  manner  as  to  make  himself  liable 
to  an  action  by  the  assignee. 

By  such  an  indorsement,  the  note  is  warranted  to  be  valid,  and  the  maker  sol- 
rent  and  able  to  pay  it;  and  diligence  to  collect  of  the  maker  is  only  neces- 
sary in  reference  to  the  latter  branch  of  the  warrant^-. 

Where  a  note  is  invalid,  suit  may  be  brought  immediately  against  the  indorser, 
without  having  sued  the  maker. 

APPEAL  from  the  Cass  Court  of  Common  Pleas.  TWsday, 
Wo»™  J^Thi,  w.  »  .otton  by  «*.«,,  the  .ppdfee,  -^  "■ 
against  Tamj  the  appellant,  in  the  Ccus  Common  Pleas, 
on  the  assignment  of  a  promissory  note.  The  complaint 
states  that  on  the  17th  of  Aprils  1854,  one  Natkamel  Sweet 
made  his  promissory  note  (of  which  a  copy  was  filed),  by 
which  he  promised  to  pay  to  one  Henry  OaUoway^  at  bearer, 
50  dollars,  which  note  came  into  the  possession  of  the  ap- 
pellant, who  indorsed  the  same  to  the  appellee.  It  is  fur- 
ther alleged  that  on  the  11th  of  September^  1854,  and  with- 
in one  month  after  the  note  became  due,  the  appellee  com- 
menced a  suit  before  a  justice  of  the  peace,  on  said  hote, 
against  the  maker.  Sweety  which  cause  was  tried  on  the 
29th  of  the  same  month ;  and  that  he  failed  to  recover  a 
judgment  against  Sweety  he  proving  that  the  note  was  ob> 
tained  from  him  without  considemtion  therefor.  It  is  also 
alleged  that  the  appellee  gave  the  appellant  due  notice  of 
the  time  said  suit  would  be  tried  before  said  justice;  and 
that  the  justice  rendered  judgment  against  the  appellee  for 
costs,  and  that  the  note  and  costs  remain  unpaid. 
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May  Tenn,        To  this  complaint  the  defendant  below  demtured,  but 
1858.      the  Court  overruled  the  demurrer. 


Tam  The  defendant  below  then  filed  an  answ^  of  nine  para- 

Shaw.       §^^ph8,  as  follows,  viz.: 

1.  That  said  Sweet  never  made  said  note. 

2.  That  said  Shaw  never  sued  him  on  it  as  alleged. 

3.  That  the  note  did  not  fail  for  want  of  consideration. 

4.  That  there  is  no  record  of  any  such  suit  or  judgment. 

5.  That  Tam  never  assigned  said  note  to  Shaw, 

6.  That  said  OaUoway  never  assigned  said  note  to  Tam. 

7.  That  said  defendant  does  not  owe  the  plaintiff. 

"8.  That  said  note  was  not  given  without  consideration. 

9.  That  said  note  was  founded  on  a  good  consideration. 

There  was  a  demurrer  filed  to  the  whole  of  this  answer. 

The  record  is  silent  as  to  the  disposition  of  this  demn^ 
rer,  not  showing  Ihat  it  was  determined  by  the  Court;  bat 
the  plaintiff  below  afterwards  replied  to  the  2d,  3d,  4th,  7tb, 
8th  and  9th  paragraphs  of  the  answer  (thereby  waiving 
his  demurrer  so  far  as  they  are  concerned),  taking  issue 
thereon.  The  cause,  on  the  issues  thus  joined,  was  sub- 
mitted to  the  Court  for  trial — ^a  jury  being  waived — ^which 
resulted  in  a  finding  for  the  plaintiff  below,  and  judgment 
was  Tendered  accordingly. 

Before  jndgment,  the  defendant  below  moved  for  a  new 
trial,  and  filed  his  reasons  therefor,  alleging  that  the  finding 
IB  contrary  to  law  coid  not  supported  by  the  evidence. 
Motion  ovenruled  and  exceptions  taken,  setting  out  all  the 
evidence  offered  in  the  case,  which  consists  of  the  note  de- 
scribed in  the  complaint,  and  the  indorsement  thereon  by 
Tam  to  ShoiOj  and  the  transcript  of  a  justice  of  the  peace 
of  the  proceedings  and  judgment  described  in  the  com- 
plaint. 

We  have  not  examined  as  to  the  sufficiency  of  the  com- 
()laint,  for  the  reason  that  no  exception  was  taken  to  the 
overruling  of  the  demurrer  thereto.  If  there  was  error  in 
overruling  said  demurrer,  it  was  waived  by  the  neglect  to 
<eKQept.     Zehnor  v.  Beards  8  Ind.  R.  96. 

It  was  perhaps  erroneous  to  proceed  to  the  trial  of  the 
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issues  of  fact  until  the  issues  of  law,  reused  by  the  demur-  ^^7  Tenn, 
rer  to  the  1st,  5th  and  6th  paragraphs  of  the  answer,  were       •''^"* 
disposed  of.     Oray  et  oL  v.  Cooper j  5  Ind.  B*  506*    But        Tax 
we  cannot  notice  this  error,  as  no  exception  was  taken,  and      Shaw. 
it  is  not  assigned  for  ^ror.    On  appeals  to  this  Court  there 
must  be  a  specific  assignment  of  aU  errors  reUed  upon,  or 
they  will  be  considered  waived.    2  B.  S.  p.  161,  §  568. —  ^ 

HoUifigsworth  ▼.  The  SUOe^  8  Ind.  B.  257. 
The  errors  assigned  are — 

1.  That  the  Court  erred  in  finding  in  favor  of  Shaw. 

2.  In  overruling  a  motion  for  a  new  trial. 

3.  In  rendering  judgment  against  Tcmu 

The  only  question  before  us  is,  whether  the  evidence  of- 
fered on  the  trial,  makes  out  the  case,  and  entitles  the  plain* 
tiff  below  to  judgment. 

The  note  and  indorsement  offered  in  evidence,  correspond 
with  those  set  out  in  the  complaint.  The  note  was  dated 
April  17, 1854,  and  payable  four  months  after  date,  and 
assigned  by  Tarn  to  Shaw  on  the  20th  of  May  of  the  same 
year. 

It  appears  by  the  transcript  offered  in  evidence,  that  on 
the  11th  of  September y  1854,  a  suit  was  commenced  by 
Shaw  in  the  name  of  Henry  Galloway j  for  the  use  of  Shaw, 
against  the  maker  of  the  note.  Sweety  before^  justice  of  the 
peace  of  Carroll  county,  and  the  cause  was  set  for  trial  on 
the  18th  of  the  same  month.  On  the  18th,  the  cause  was 
dismissed  for  want  of  security  for  costs,  the  plaintiff  not 
being  a  resident  of  that  county;  but  on  the  25th  of  the 
same  month,  it  was  reinstated,  and  the  time  for  trial  fixed 
for  the  29th  of  the  same  month,  a  new  summons  being  is- 
sued returnable  on  that  day.  On  the  29th,  the  parties  ap- 
peared and  the  cause  was  tried,  and  judgment  rendered  in 
favor  of  the  defendant  therein,  upon  the  ground,  as  appears 
from  the  justice's  transcript,  that  it  appeared  by  the  testi- 
mony ^^that  the  note  was  obtained  without  value  received." 

This  was  all  the  evidence  offered  in  the  case,  and  upon 
it  three  questions  are  presented  by  counsel: 

1.  Was  it  necessary,  imder  the  issues,  to  prove  notice  to 
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ICftj  Term,   the  defendant  below  of  the  time  of  the  trial  before  the  jna*- 
1868.      tioe? 


Tam  2.  Can  an  action  be  maintained  on  the  indorsement? 


T. 


Sbaw.  3.  Has  the  plaintiff  below  shown  due  diligence  to  collect 

of  the  maker  of  the  note?  or  if  not  will  laches  discharge  the 
indorser? 

It  will  be  observed  that  the  complaint  alleges  that  the 
plaintiff  below  ^'gave  the  defendant  due  notice  of  the  time 
said  suit  would  be  tried  before  said  justice."  We  have 
copied  in  this  opinion  the  entire  answer  of  the  defendant 
and  we  think  there  is  nowhere  contained  in  it  a  substantial 
denial  of  this  allegation  in  the  complaint.  There  was  no 
proof  of  notice,  but  there  was  no  need  of  any  such  proof, 
unless  the  matter  was  controverted  by  the  answer.  It  is 
provided  by  2  R.  S.  p.  44,  §  74,  that  '^  every  material  allega- 
tion in  the  complaint  not  specifically  controverted  by  the 
answer,  and  every  material  allegation  of  new  matter  in  the 
answer  not  specifically  controverted  in  the  reply,  shall,  for 
the  purposes  of  the  action,  be  taken  as  true."  We  think 
that,  under  the  pleadings  in  the  case,  the  allegation  respect- 
ing notice  must  be  taken  to  b^  true. 

There  is  also  another  view  that  may  be  taken  of  this 
point  From  the  record  of  the  justice  offered  in  evidence, 
it  appears  that  the  cause  was  tried  on  its  merits,  and  judg- 
ment rendered  for  the  defendant  therein,  the  maker  of  the 
note,  because  it  was  given  without  any  consideration.  This 
record  we  think  is  pnma  facie  evidence  against  the  valid- 
ity of  the  note,  although  the  indorser  had  no  notice  of  the 
proceedings.  Howell  v.  Wilson^  2  Black£  418.  It  is  not 
conclusive^  in  the  absence  of  such  notice,  and  in  such  ab- 
sence, the  defendant  below  might,  on  the  trial  of  this  caose. 
have  introduced  evidence  to  remove  this  prima  facie  pre* 
sumption,  and  to  show  that  the  note  was  valid  and  the 
maker  liable  thereon ;  but  no  such  evidence  was  given  or 
offered. 

Can  an  action  be  maintained  on  this  indorsement? 

It  is  contended  by  counsel  for  the  appellant,  that  inas- 
much as  there  is  no  indorsement  from  OaUoway^  the  payee. 
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to  Tarn,  the  indoraer,  his  indorBement  to  8kaw  gixes  Shaw  ^^7  Tenn, 
no  right  of  action  against  him,  the  legal  title  to  the  note  not      ^^^' 
passing;  bnt  we  do  not  coneni  in  this  view  of  the  case.        Tau 
Tarn,  having  the  possession  of  the  note,  must  be  presumed       Bhaw. 
to  be  the  equitable  owner  thereof,  and  entitled  to  the  pro- 
ceeds, although  there  was  no  indorsement  from  OaUoway^ 
the  payee.    Bush  v.  Seaton^  4  Ind.  R.  522.     We  think  he 
could  transfer  the  note  by  indorsement  in  such  a  manner 
as  to  make  himself  liable  to  an  action  thereon.     Siory^  in 
his  work  on  Bills  of  Exchange,  §  199,  says;    ^  If  a  bill  is 
not  originally  made  negotiable,  &c.,  it  may  be  transferred 
by  the  payee  or  holder  thereof^  either  by  delivery  or  by  in- 
dorsement, in  such  a  manner  as  to  bind  himself  and  to 
give  his  immediate  assignee  a  right  of  action  thereon 
against  himself,  but  not  to  give  him  a  right  against  any  of 
tbe  antecedent  parties  which  can  be  enforced  ex  directOy  at  ' 

law  (however  it  may  be  in  equity)  in  his  own  name." 

We  think  the  assignment  of  Tam^  in  this  case,  subject^ 
ed  him  to  the  same  liability  to  his  assignee,  that  would 
have  attached  had  the  note  been  duly  assigned  to  him  by 
Gallowapj  the  payee. 

No  question  as  to  due  diligence,  in  our  opinion,  arises 
in  the  case. 

By  the  indorsement  of  the  note  the  appellant  warranted 
two  things:  1.  That  the  note  was  valid;  and  2.  That  the 
maker  was  solvent  and  able  to  pay  it.  "Due  diligence" 
to  collect  of  the  maker,  is  only  necessary  in  reference  to 
the  latter  branch  of  the  warranty.  Where  a  note  is  invalid, 
suit  may  be  brought  immediately  against  the  indorser,  with- 
out having  sued  the  maker.  Johnson  v.  Blake^  3  ind.  R. 
542^ — Henderson  v.  Fox^  5  id.  489.  There  is  no  complaint 
in  this  case  of  the  insolvency  of  the  maker.  The  action 
is  founded  upon  the  other  branch  of  the  warranty,  and 
might  have  been  maintained  without  any  suit  against  the 
maker,  upon  proof  that  the  note  was  given  without  any 
consideration ;  and  we  think  the  suit  against  the  maker,  the 
record  of  which  was  given  in  evidence,  supplies  this  proof. 

It  is  objected  to  the  proceedings  against  the  niaker,  that 
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May  Teim,  the  appellant  was  not  a  party  thereto,  and  we  are  refened 
^Q^'  to  §  6,  2  R.  a  p.  28,  by  which  it  is  provided  that,  «when 
Tam  any  action  is  brought  by  the  assignee  of  a  claim  ansing 
Sbaw.  out  of  contract,  and  not  assigned  by  indorsement  in  writ- 
ing, the  assignor  shall  be  made  a  defendant  to  answer  as 
to  the  assignment,  or  his  interest  in  the  subject  of  the  ac- 
tion." It  is  true  that  the  action  against  the  maker  was  in 
the  name  of  Oalhtvapj  the  payee,  for  the  use  of  Shaiw^ 
whereas,  perhaps,  in  strictness,  it  should  have  been  in  the 
name  of  ShaWy  making  OaUoway  a  defendant  to  answer 
as  to  his  interest  in  the  note;  but  no  objection  was  taken 
in  the  case  to  the  proceedings,  and  the  cause  was  tried 
upon  its  merits,  and  we  think  no  objection  can  be  taken 
thereto  by  Tam.  He  was  not  required  to  be  made  a  party, 
having  transferred  the  note  to  Shaw  by  indorsement  in 
writing;  and  having  made  such  indorsement,  he  caDnot, 
with  much  grace,  contend  that  CroUowap  still  had  an  inter- 
est in  the  note. 

We  are  of  opinion  that  the  evidence  justified  the  find- 
ing and  judgment  of  the  Court  below. 

Per  Curiam. — The  judgment  is  affirmed  with  costs. 

H  P.  Biddle  and  B.  W.  Peters^  for  the  appellant  (1). 

&  L.  McFadifij  for  the  appellee  (2). 

(1 )  Counsel  for  die  i^ipellant  made  the  following  points : 

1.  No  action  will  lie  against  7am  in  fayor  of  Sbaw,  founded  alone  on  the 
note  and  Tarn's  assignment.  To  authorize  snch  a  suit,  there  should  haTe  been 
an  assignment  from  GaUovray  to  Tam.  The  late  statute  (2  B.  8.  p.  28,  f  6) 
will  not  aid  Shaw  in  this  prooeeding. 

2.  Admitting  Tam  to  be  liable  to  Shaw  on  his  assignment^  and  admittzng 
that  he  is  bound  by  the  proceeding^  before  the  justice  against  Sweety  still  fte 
eyidence  will  not  support  the  judgment.  Shaw  has  not  used  due  diligence. 
The  time  that  he  ined  Sweet,  or  rather  the  tune  that  GaBoway  for  his  use  sued 
him,  must  be  taken  to  be  the  29th  of  SepUmher,  not  the  11th,  when  the  ineffiBO- 
tnal  proceedings  were  oonomenced,  which  were  afterwards  dismiseed  on  account 
of  Shaw's  or  GaUowaif's  negligence.  This  is  42  da js  after  the  note  fell  due, 
which  delay,  unexplained,  will  discharge  Tam  as  assignor.  And  even  if  ve 
take  these  proceedings  as  having  been  connnenoed  on  the  11th  of  SepiaAtr, 
the  delay,  unexplained,  is  still  too  great  to  amount  to  due  diligence  on  the  part 
of  Shaw.  Hanna  v.  Pegg,  1  Blackf.  IBl.— Bishop  v.  Yeade,  6  irf.  127.— J/cm- 
man  v.  Maple,  2  id.  350. — Spears  r.  Clark,  7  id.  283. — Spears  r.  Clark,  3  Ind. 
R.  296. 
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a.  But  Tarn,  bsring  had  no  notice  of  the  prooeedini^B  against  Sweet,  and  not    May  Tenn, 
hATiog  boon  made  a  party  to  the  snit^  is  not  honnd  by  such  proceedings.    8  B.        1858. 
8.  p.  28,  S  6. 

(2)  Counsel  for  the  appellee  dted  Slaughter  y.  Fmut,  4  Blackf.  380;  Clear- 


Stsphsnbon 
r. 
water  r.  Awe,  1  id.  137;  1  Gaines,  868;  JohnstonY.  Didceon,  1  Blackf.  256;      Cobkbll. 

Youse  T.  WCreary,  2  id.  248;  Howdl  y.  WUmn,  id,  418;  Fcedidt  y.  StoHiudk, 

4  id.  417 ;  Berber  y.  Henderson,  5  tV^.  545 ;  Clark  y.  IFaftsr,  6  uf.  82. 


1^  > 


Stephenson  t;«  Cobnell, 

It  is  decided  in  this  case,  that  the  parties  to  the  agreement  recited  in  the  opin- 
ion were,  upon  the  eyidence  referred  to,  to  be  regarded,  as  to  the  public,  as 
partners. 

APPEAL  from  the  Tippecanoe  Court  of  Common  Pleas.  ^««fay. 

Per  Chiriam, — Suit  by  Walter  Cornell  against  Evan  S^e- 
phensoHy  to  recover  the  value  of  a  yoke  of  oxen  alleged  to 
have  been  wrongfully  taken  by  the  latter  from  the  former 
person.  Answer  in  general  denial  Trial,  and  judgment 
for  the  plaintiff.     Motion  for  a  new  trial,  &c. 

It  appears  that  on  the  14th  day  of  Jult/^  1853,  Jesse  Stingy 
ley  and  Eva/n  Stephenson  entered  into  an  agreement  as  fol- 
lows: 

"  This  witnesses  that  we,  Jesse  Stinglep  of  Tippecanoe 
county,  Indiana^  and  Evan  Stephenson  of  Scott  county,  Kenr 
tueky^  have  this  day  entered  into  a  co-partnership  for  one 
year  from  this  date,  to-wit,  for  12  months  from  July  14, 
1853,  to  July  14,  1854,  upon  the  following  terms,  to-wit: 
The  said  Jesse  SHngley  is  to  move  his  family  into  the  house 
upon  jB.  Stephenson^s  farm  on  Big  Pine,  now  occupied  by 
AVt  Jackson^  by  the  1st  of  October  next,  and  from  this  date 
{July  14th)  the  said  Stingley  takes  charge  of  all  said  Ste- 
phensoris  interest  upon  said  farm,  viz.,  114  head  of  feeding 
cattle,  valued  at  about  $31.97  cents  a  head;  1  yoke  of  oxen 
which  cost  8102.60  cents;  1  do.  cost  $80;  1  pair  mules 
cost  $250  (left  simply  in  care  of  said  Stingley) ;  about  40 
head  of  hogs,  sows  and  pigs,  valued  at  $90;  all  said  Ste* 
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Vmj  Tenn,  phenson^s  rent  corn  (amount  not  known  exactly),  and  all 
^^^'      the  corn  said  Stephenson  has  bought  of  Dawley^  Jackson^ 

STBniBHBOK  and  Mosgrove — say  about  120  acres;  said  Stephenson^s  in- 
CouTBix.  terest  in  oats  and  hay  or  grass,  which  cost  120  dollars;  hay 
rake  $8,  &c.  &c.,  too  tedious  to  mention;  1  old  gray,  mealy 
mare;  1  fine  roan  mare;  1  fine  gray-eagle  mare  and  colt; 
1  gray  horse,  3  years  old;  1  gray  yearling;  1  bay  mare;  1 
bay  horse,  &c.  &c.  Said  Stingley,  in  the  absence  of  said 
Stephenson^  agrees  to  manage,  take  care  of,  and  see  to,  said 
farm  and  stock,  preserving  the  timber  from  waste,  and  keep- 
ing the  stock,  (as  far  as  in  his  power  lies,)  from  loss  and 
straying— feeding,  cherishing  and  fetttening  the  same.  Baid 
Stingley  and  said  Stephenson  enter  into  partnership  on  these 
principles,  to-wit :  The  partnership  is  charged  with  interest 
at  6  per  cent,  on  the  capital  invested  in  cattle  and  hogs 
( Stephenson^ s  horses  excepted,  said  horses  not  coming  into 
the  partnership).  The  partnership  is  charged  with  all  ex- 
penses needful  to  keep  the  farm  in  repair,  to  the  advantage 
of  stock,  but  not  with  buildings  and  new  fences,  and  snch 
like.  Stephenson  furnishes  the  capital  and  Stingley  is  to 
keep  the  farm  in  repair,  and  fix  and  arrange  and  saperin- 
tend  all  improvements  desired  and  provided  for  by  said  SU- 
phenson,  and  to  have  them  made  in  reasonable  time,  and 
at  the  smallest  possible  expense;  and  after  capital,  interest^ 
and  expenses  are  taken  out  (upon  sale  of  stock)  said  Stvug^ 
ley  is  to  have  one-third  of  all  the  clear  profits,  and  Stephen- 
son two-thirds  of  the  same.  Stingley  enters  forthwith  upon 
the  discharge  of  his  obligations,  and  promises  to  push  for- 
ward and  complete  (if  possible)  the  fencing  of  the  laige 
pasture-field  on  said  farm  by  the  1st  of  August^  and  to 
have  everything  done  after  the  most  farmer-like  fashion; 
to  employ,  at  expense  of  partnership,  a  force  to  cut  as  mach 
wild  grass,  and  stack  and  salt  the  same,  as  he  can  possibly 
get  put  up  on  and  against  to  the  fanu.  It  is  understood 
that  no  geese  are  to  be  allowed  to  run  or  slibsist  on  said 
farm.  About  45  acres  of  the  land — ^say  the  30  acres  tend- 
ed by  Jones  this  year,  and  16  acres  adjoining — are  to  be 
put  in  oats  next  spring,  and  sown  down  in  timothy  and 
clover  at  expense  of  partnership.    It  is  distinctly  nflder- 
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derstood  that  Stephenson  is  entitled  to  two-thirds  of  the  May  Tenn, 
entire  profits  on  all  the  rents,  and  on  all  profits  on  stock,  •'•^"' 
grain  scdd,  and  everything.  For  breaking  firesh  land  that  Stefhbksok 
has  never  been  broke,  the  pcurtnership  furnishes  the  team  Cobkeix. 
and  break-plow;  but  Stephenson^  individually,  pays  for  the 
services  of  the  hand  breaking.  Partnership  pays  for  break- 
ing any  lands  that  were  once  broke,  but  are  now  foul. 
Siingley  pays  all  hands  and  board  of  same,  for  services  of 
same  in  tending  crop  on  lands  that  are  now  already  broke. 
SUngley  makes  no  charge  against  Stephenson  and  his  friends 
for  board  when  on  the  farm.  Stephenson  allows  said  Stingy 
ley  to  keep  4  or  even  more  horses  upon  said  farm  free  of 
expense  to  said  SHr^ley^  provided  said  horses  are  devoted 
exclusively  to  the  services  of  the  farm.  All  and  every  de- 
scription of  produce  raised  on  the  farm  by  Stingley  comes 
into  the  partnership,  interest  to  be  divided  as  ab6ve.  Stir^- 
ley  keeps  5  or  6  cows  free  of  cost,  but  their  calves,  when 
weaned,  come  into  the  partnership  at  a  fair  valuation.  All 
the  hogs  Stingley  brings  to  the  farm  are  to  come  into  the 
partnership  at  a  fair  valuation.  Stingley  is  allowed  to  keep 
20  sheep  firee  of  cost  this  summer,  but  to  pay  for  their  win- 
tering. Dawley  and  Mosgrove  are  to  remain  on  the  farm 
from  Ist  of  March,  1854,  for  one  year  if  they  wish  to.  K 
said  Stephenson  wishes  to  bring  blooded  stock  of  any  de- 
scription upon  the  farm,  the  costs  and  expenses  are  to  be 
remembered  and  put  on  book,  and  profits  divided  as  on 
other  stock.  K  the  parties  differ  on  any  point,  &c.,  they 
are  to  choose,"  &c. 

While  in  possession,  under  the  foregoing  agreement, 
Stingley  sold  a  yoke  of  oxen  furnished  to  the  farm  by  Ste- 
phensonj  to  one  Lowry^  who  subsequently  sold  them  to  one 
Orion  Stingley,  who  sold  them  to  the  plaintifl.  While 
they  were  in  plaintiffs  possession  under  his  purchase,  Ste^ 
phenson  seized  and  took  them  away,  and  converted  them 
to  his  own  ii0e,  denying  that  Jesse  Stingley  had  any  pro- 
perty in,  or  right  to  dispose  of,  any  stock  upon  the  farm, 
by  virtiie  of  his  connection  in  business  with  said  Stephen^ 
son  under  the  agreement  copied. 

To  what  extent  t^e  written  instrument  constituted  the 
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May  Tentt,   parties  to  it  partners  inter  te^  it  is  not  necessary  we  should 
1868.      decide. 


Abby 

V. 


There  was  some  evidence  tending  to  show  that  Stef^en- 
BbkItbtt.  sof^  and  Stingley  held  themselves  out  to  the  public  as  part- 
ners,  and  that  Stingley  sold  stock. 

Under  the  circumstances  of  the  case,  we  think,  as  to  the 
public,  Stingley  must  be  regarded  as  a  partner,  with  power 
to  bind  his  co-partner  by  the  sale  of  the  oxen. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

W.  a  WHson,  G.  S.  Orih  and  J.  A.  Stein,  for  the  appel- 
lant. 

&  W.  Telford  and  T.  Dame,  for  the  appellee. 


Abey  t^.  Bennett. 

A,  sold  to  B.  all  his  interest  in  the  stock  of  merchandize,  noteB  and  acoouits, 
belonging  to  the  firm  of  A.  and  C,  including  the  profits  that  had  aocmed  in 
trade,  and  B.  agreed  to  pay  all  the  debts  of  the  fiim  of  A.  and  C,  and  to  fnllj 
indemnify  A.  against  any  liability  for  the  same,  ffdd,  that  under  such  in 
agreement,  a  simple  error  on  the  books  of  ^.  and  C,  by  which  it  ^>pefiied 
that  the  firm  was  indebted  less  than  it  really  was,  or  that  it  had  more  dneit 
than  was  really  due,  was  not,  in  the  absence  of  fraud  and  misreprescntstioD, 
a  matter  that  B.  could  set  up  in  discharge  of  his  liability  on  his  part  of  the 
contract. 


Wedfteaday, 
June  23. 


APPEAL  from  the  WeUs  CJourt  of  Common  Pleas. 

WoRDEN,  J- — This  was  an  action  brought  by  the  appel- 
lant against  the  appellee,  upon  a  contract  entered  into  hj 
them  and  one  SebcksUan  Keely  on  the  22d  day  of  Febrmry^ 
1853,  by  which  the  said  Abey,  in  consideration  of  1,497  dol- 
lars, sold  and  conveyed  to  Bennett  '^all  his  right,  title  and 
interest  to  the  stock  of  merchandize,  notes  ^d  accoonts 
owned  by  said  Abey  and  Keely,  trading  under  the  name 
and  style  of  Abey  Sf  Keely,  including  aU  the  profits  which 
had  accrued  in  trade,  and  by  which  the  said  Keel^  and  the 
said  Bennett,  jointly  and  severally,  agreed  to  assume  and 
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pay  all  debts  against  said  firm,  and  fidly  indemnify  the    M>7  Term, 
said  John  Abey  against  any  liability  for  the  same.     It  is       ^°^^' 
alleged  in  the  complaint  that  said  contract  was  violated  in       Abxt 
thiS)  that  the  plaintiff  has  not  been  kept  indemni^ed,  but    Bexvete. 
on  the  contrary  the  said  firm  of  Abey  Sf  Keely  have  been 
saed  on  an  indebtedness  of  said  firm  in  the  Court  of  Com- 
mon Pleas  of  said  county,  and  judgment  obtained  against 
them  for  50  dollars  and  costs,  and  that  upon  an  execution 
issued  thereon,  the  plaintiff  has  been  compelled  to  pay  39 
dollars  and  95  cents. 

There  was  a  supplemental  complaint  filed,  setting  up 
that  since  the  commencement  of  the  suit  the  plaintiff  had 
been  compelled  to  pay  a  certain  other  sum;  but  inasmuch 
as  it  may  be  doubtful  whether  a  sum  paid  by  him  since 
the  commencement  of  the  suit  could  be  recovered  in  this 
action,  we  shall  not  notice  any  question  arising  on  the  sup- 
plemental complaint. 

The  defendant  answered — 

1.  Admitting  the  execution  of  the  contract,  and  not  de- 
nying the  recovery  of  the  judgment  and  the  payment  by 
the  plaintiff,  as  alleged  in  the  complaint;  but  setting  up 
for  defense,  that  the  plaintiff  falsely  and  fraudulently  repre- 
sented to  him  that  the  firm  of  Abey  Sf  Keely  were  indebted 
to  SearSj  Keith  Sf  Chapin  in  the  sum  of  28  dollars  and  61 
cents  only,  and  thereby  induced  the  defendant  to  agree  and 
assume  to  pay,  jointly  and  severally  with  said  Keely^  all 
debts  against  the  said  firm,  as  specified  in  said  agreement; 
whereas  in  fact  the  said  firm  of  Abey  Sf  Keely  were  indebted 
to  said  SearSj  Keith  Sf  Chapin^  in  the  sum  of  134  dollars 
and  5  cents,  and  the  defendant  was  afterwards  compelled 
to  pay  said  Sears^  Keith  Sp  Chapin  the  sum  of  52  dollars, 
72  cents  over  and  above  the  sum  so  represented  to  be  due 
them. 

2.  That  the  plaintiff  falsely  and  fraudulently  represented 
to  the  defendant  th^t  one  Thomas  Wi  Vanhom^s  account 
to  the  said  firm  of  Abey  Sf  Keely  was  45  dollars  and  46 
cents,  and  thereby  induced  the  defendant  to  purchase  the 
interest  of  the  said  plaintiff  in  said  account,  and  assume 
the  payment  of  the  debts  of  said  firm,  when  in  fact  the  said 
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Mfty  Term,    Vanhom  wafl  only  indebted  to  said  firm  of  Abeg  4*  ^^^k/ 
IbOo.      ^  ^Y^^  g^Qi  of  28  dollars  and  3  cents. 


T. 


3.  The  defendant  set  up  by  way  of  counter-claim  the 

Bbskbtt.    said  sum  of  52  dollars  and  72  cents,  and  also  the  sum  of  9 

dollars  and  79  cents,  represented  to  be  the  interest  of  the 

said  Abej/  in  the  account  of  Vanhom  over  and  above  what 

was  due. 

Issues  were  formed  upon  these  answers,  and  the  cause 
was  tried  by  the  Ck>urt.  Finding  for  the  defendant,  mo- 
tion for  a  new  trial  overruled,  and  judgment  on  the  finding. 

The  cause  for  new  trial  chiefly  relied  upon,  was  that  the 
finding  was  contrary  to  the  evidence.  Exception  was  duly 
taken  to  the  decision  overruling  the  motion  for  a  new  trial, 
and  there  was  a  bill  of  exceptions  filed  setting  out  the  evi- 
dence. 

The  plaintiff  produced  in  evidence  the  agreement  men- 
tioned in  the  complaint;  a  judgment  in  tbe  Cotirt  of  Com- 
mon Pleas  against  the  said  firm  of  Abey  Sf  Keely^  cone^ 
ponding  with  that  described  in  the  complaint;  an  execution 
issued  thereon;  and  proved  payment  by  himself  thereon  of 
the  said  sum  of  39  dollars  and  95  cents. 

This  we  think  made  oat  a  prima  facte  case  for  the  plain- 
tiff; and  it  only  remains  to  consider  whether  the  defense 
set  up  was  proven. 

The  only  material  facts  proven  by  the  defendant  weie, 
that  an  error  existed  on  the  books  of  said  firm  of  Abey  if 
Keelyj  showing  that  said  firm  was  indebted  to  Sears^  Keiik 
8c  Chapin  in  the  sum  of  28  doUars  and  31  cents,  when  in 
fact  they  owed  said  house  the  suEm  of  134  dollars  and  5 
cents,  which  error  originated  firom  a  draft  of  100  dollars 
having  been  charged  to  said  house  when  it  was  sent,  and 
again  charged  when  the  receipt  of  it  was  acknowledged; 
and  also  an  error  in  reference  to  the  account  of  VatJiom— 
the  books  showing  that  said  Vanhom  was  indebted  to  the 
firm  of  Abey  Sf  Keely  in  the  sum  of  4$  dollars,  whereas  be 
was  only  indebted  in  the  sum  of  28  dollars  and  3  centF — 
which  error  originated  in  said  Vanhom^s  not  having  credit 
for  a  county  order  which  he  alleges  to  have  paid  on  said 
account. 
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This  is  the  substance  of  all  the  testimony  in  the  case.       May  Tenn, 

There  was  no  proof  that  Abep  made  any  false  and  firaud-       ^0^8* 
nlent  representations,  or  any  representations  of  any  kind,       Abxt 
in  reference  to  the  amount  of  the  indebtedness  of  the  firm    BvmraTT. 
of  Abei/  Sf  Keefyy  to  Sears,  Keith  ^  Chapin  or  to  any  one 
else;  nor  was  there  any  proof  of  any  representations  made 
by  him  in  reference  to  the  amount  due  the  firm  from  Van- 
horn  or  any  one  else.     On  this  point  there  is  a  total  lack  of 
proof.   •  Neither  is  there  any  testimony  showing  that  Abey 
had  any  knowledge  of  the  errors  on  the  books  of  the  firm. 

It  seems  to  us  that  the  defense  is  not  made  out. 

What  Abey  undertook  to  sell  to  Bennett  was,  all  his 
right,  title  and  interest  to  the  stock  of  merchandize,  notes 
and  accounts,  including  the  profits  that  had  accrued  in 
trade ;  and  what  Bennett  agreed  on  his  part  to  do  was,  to 
pay  all  the  debts  of  the  late  firm  and  fully  indemnify  the 
said  Abey  against  any  liability  for  the  same;  and  we  think 
under  such  an  agreement,  a  simple  error  on  the  books  of 
the  firm  of  Abey  8f  Keely,  showing  that  the  firm  was  in- 
debted  less  than  it  really  was,  or  had  more  due  it  than  it 
really  had,  in  the  absence  of  all  fraud  and  misrepresenta- 
tion, is  not  a  matter  that  Bennett  can  set  up  in  discharge 
of  his  liability  on  his  part  of  the  contract. 

The  law  never  presumes  fraud,  and  the  proof  shows 
none.  Had  there  been  false  representations  made  in  refer- 
ence to  the  items  in  which  these  mistakes  existed,  the  case 
would  be  difierent.  Indeed,  in  many  cases,  the  suppression 
of  the  truth  is  as  fi^udulent  as  the  suggestion  of  falsehood; 
and  perhaps  in  this  case,  if  while  the  parties  were  examin- 
ing the  books,  with  a  view  to  the  contract,  the  plaintiff,, 
knowing  the  mistakes  in  the  books,  had  fraudulently  con- 
cealed the  same,  the  defendant  could  set  it  up  in  bar  of  a 
recovery,  but  there  is  no  evidence  showing  that  he  had  any 
such  knowledge ;  and  a  man  cannot  be  said  to  conceal  a 
fact,  where  he  has  no  knowledge  of  its  existence. 

Were  this  a  case  of  conflicting  testimony,  or  were  the 
matters  of  evidence  involved  in  any  doubt^  we  should  be 
slow  to  reverse  it;  but  as  there  was  a  total  failure  of  proof 
Vol.  X— 31 
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May  Tern,  to  sustain  some  of  the  essential  elements  of  fhe  defense,  we 

^Q^*      think  the  judgment  ought  to  be  reversed. 
Th»  State       Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
.LovouT.     Cause  remanded  for  a  new  trial. 

E.  JR.  WiUony  C.  Case  and  TT.  H.  WiiherSy  for  the  ap* 
pellant. 
J.  P.  Greer  J  for  the  appellee. 


The  State  v.  Longley. 

Indictment  in  two  counts  against  a  constable  for  failing  to  paj  orer  moDer. 
The  first  coont  chai^d  a  demand  of  the  money  by  the  execation-plaintiff, 
and  a  fkilnro  to  pay  to  him.  The  second  connt  charges  a  failnre  by  the  con- 
stable on  the  expiration  of  his  temi  of  ofBce,  to  pay  the  money  to  the  jas- 
tice  of  the  peace.    The  indictment  was  predicated  upon  the  act  of  1855. 

Held  1.  That  by  §  3,  2  B.  8.  p.  480,  it  was  optional  with  the  constable  to  psr 
the  money  oyer  to  either  the  execution-plaintiff  or  the  justice,  and  the  act 
of  1855  does  not  diange  the  law. 

2.  That  the  first  connt  was  bad  for  not  aTerring  non-payment  to  the  juitioe; 
and  an  averment  in  the  connt  that  the  defendant  then  and  there  had  the  mo- 
ney, referring  to  the  time  when  he  collected  it,  docs  not  aid  the  defect  The 
count  should  have  alleged  a  failure  to  pay  to  either  the  justice  or  tiie  execn- 
tion-f)laintiff. 

3.  That  the  second  count  was  bad  for  not  ayening  non-payment  to  the  execu- 
tion-plaintiff. 

4.  That  each  count  in  an  indictment  must  be  sufficient  in  itself;  that  trer- 
ments  in  one  count  cannot  aid  defects  in  another. 


Wedne9d(nf, 
JuneiS. 


APPEAL  from  the  Tippecanoe  Circuit  Court 

WoRDEN,  J. — This  was  an  indictment  against  the  de- 
fendant for  failing  to  pay  oyer  money  collected  by  him  as 
constable  on  an  execution. 

Upon  motion  of  the  defendant,  the  indictment  was 
quashed;  and  the  state  appeals* 

The  indictment  contains  two  counts.  The  first  charges, 
in  substance,  that  on  the  first  of  October^  1856,  Longley, 
as  constable,  collected  on  an  execution  in  his  hands,  issued 
upon  a  judgment  in  favor  of  Cyrus  B.  James  against  God- 
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love  O,  Behniy  by  Uiompson  W.  Graham^  a  jastioe  of  the  May  Temi, 
peace  of  Tippecanoe  county,  the  sum  of  15 dollars;  that  the       ^^^Q* 
said  Cyrus  B.  James  being  then  and  there  the  proper  person  Thb  State 
to  receive  said  money,  the  same  being  then  and  there  in    Lokout. 
the  possession  of  said  Longley^  did,  during  the  defendant's 
term  of  office  as  constable,  to-wit,  on  the  Idth  day  of  Jbn- 
uary,  1857,  require  the  defendant  to  pay  over  to  him  said 
money,  but  that  the  defendant  fraudulently  and  unlawfully 
failed  and  refused  to  account  for  and  pay  over  to  said  James 
said  Bum  of  money. 

The  second  count  charges  that  the  defendant,  on  the  15th  - 
day  of  Jamuary^  1857,  as  constable,  collected  firom  Oodkme 
O.  Behm  15  dollars,  on  an  execution  issued  to  him  by 
Thompson  W.  Qraham^  a  justice  of  the  peace  of  Tippeca- 
noe county,  on  a  judgment  against  Behm  in  favor  of  Cyrus 
£•  James;  that  the  defendant's  term  of  office  as  constable 
expired  on  the  15th  of  Aprils  1857;  that  on  that  day,  the 
said  justice  was  the  proper  person  to  receive  said  money; 
and  that  the  defendant  was  legally  bound  to  pay  the  same 
over  to  him,  the  same  being  in  his  possession;  but  that  he 
then  and  there  fraudulently  and  unlawfully  failed  and  re- 
fused to  account  for  and  pay  over  said  money  to  said  jus- 
tice. 

The  indictment  is  predicated  upon  an  act  of  the  legisla- 
ture providing  <^  that  any  sheriff,  clerk,  &c,  constable,  &c, 
who  shall  fraudulently,  fail  or  refuse,  at  the  expiration  of 
the  term  for  which  he  was  elected  or  appointed,  or  at  any 
time  dtCring  such  term,  when  legally  required  by  the  pro- 
per person  or  authority  to  account  for  and  pay  over  to  such 
person  or  persons  as  may  be  lawfully  entitled  to  receive 
the  same,  all  moneys  which  may  have  come  into  his  hands 
by  virtue  of  his  office,  shall  be  deemed  guilty  of  a  felony, 
and  upon  conviction  thereof  upon  indictment  shall  be  im- 
prisoned in  the  state  prison,"  &c.     Acts  of  1855,  p.  89. 

The  third  section  of  the  act  defining  the  powers  and  du- 
ties of  constables  (2  R.  S.  p.  480),  provides  that  it  shall  be 
the  duty  of  a  constable  "to  pay  over  to  the  proper  plaintiff 
or  to  the  proper  justice,  without  delay,  all  money  by  him 
collected  by  virtue  of  any  writ." 


484  CASES  IN  THE  SUPREME  COURT 

May  i>ni,       This  provision  seems  to  render  it  optional  with  the  ooih 
^^^*      stable  to  pay,  either  to  the  plaintiff  or  the  justice  of  the 
Tub  8tatb  peace, 

LovouT.  The  first  cotint  in  the  indictment  is  bad  for  not  ayening 
a  non-payment  by  the  defendant  to  the  justice.  It  does  not 
appear  bdt  that  at  the  time  of  the  demand  upon  him  by 
the  plaintiff  in  the  execution,  he  had  paid  the  money  over 
to  the  justice,  which  he  had  a  right  to  do.  The  averment 
in  this  count  that  the  defendant  then  and  there  had  the 
money  in  his  possession,  does  not  help  the  matter,  as  that 
has  reference  to  the  first  of  October^  1856,  when  defendant 
coUected  the  money,  as  charged  in  this  count,  and  not  to 
the  15th  of  Jaimuary^  1857,  when  the  demand  is  alleged  to 
have  been  made.  Besides,  if  it  was  optional  with  the  de- 
fendant to  pay  the  money  to  either,  he  had  a  right  to  pay 
it  to  the  justice  upon  a  demand  made  by  the  plaintiff  in 
the  execution  to  pay  it  to  himself,  and  if  so,  the  indict- 
ment ought  to  allege  that  upon  such  demand  the  defendant 
failed  or  refused  to  pay  to  either. 

The  second  count  is  based  upon  the  idea  that  it  is  the 
duty  of  a  constable  upon  liie  expiration  of  his  term  of  office 
to  pay  over  to  the  justice  money  which  he  may  have  col- 
lected on  execution.  We  think  the  act  of  1855,  supra. 
does  not  at  all  alter  the  law  of  1852,  leaving  it  optional 
with  the  constable,  upon  the  expiration  of  his  term,  to  pay 
either  to  the  plaintiff  in  the  execution*br  to  the  justice.  It 
simply  provides  for  a  failure  to  pay  over  to  such  person  or 
persons  as  may  be  entitied  to  receive  the  same.  The  exe- 
cution-plaintiff and  the  justice  being  entitied  to  receive  the 
money,  and  the  defendant  having  the  right  to  pay  to  either, 
the  count  is  bad  for  not  averring  a  non-payment  to  the 
exeeotion-plaintiff.  This  count  avers  that  on  the  day  of 
the  expiration  of  the  defendant's  term  of  office,  he  had  the 
money  in  his  possession.  This  may  be  true,  and  yet  on 
the  same  day  he  may,  for  ought  that  appears  in  the  count 
have  paid  it  to  the  execution-plaintiff. 

It  may  be  remarked  that  each  count  in  an  indictment 
most  be  sufficient  in  itself,  and  that  averments  in  one  can- 
not aid  defects  in  another.   The  averment  in  the  first  connt 
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of  the  non-payment  to  the  execution-plaintiff,  cannot  8np«  May  Tenn, 
ply  the  want  of  such  averment  in  the  second ;  nor  can  the       1858.  • 
averment  of  non-payment  to  the  justice  in  the  second,  sup*      Caoxs 
ply  the  want  of  such  averment  in  the  first.  Gouk. 

Per  Curiam. — The  judgment  is  affirmed. 

X  L.  Miller^  for  the  state. 

G.  jSL  Orik  and  J.  A.  Siein^  for  the  appellee. 


Cronk  v.  Cole. 

The  Supreme  Court  wiU  not  readily  review  the  deciflion  of  an  inftrlor  Gout 
in  setting  aride  a  TOidict  and  granting  a  new  triaL 

A  contract  cannot  be  confessed  and  avoided,  and  also  denied  by  alleging  a  dif- 
ferent contract,  in  the  same  paragraph  gf  the  answer.  Such  allegation  ia 
sarplnsage. 

It  cannot  be  said  that  the  market  value  of  a  oommoditj  is  peculiarly  within 
the  knowledge  of  one  pei^on  more  than  another,  as  the  diannels  of  informar 
tion  are  equally  open  to  all;  and  a  party  to  a  contract  of  sale  of  a  market- 
able commodity,  has  no  right  to  rely  upon  the  representations  of  the  ether 
party  touching  the  maiket  value  of  that  commodity. 
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APPEAL  from  the  Fayette  Circuit  Court. 

WoBDBN,  J. — This  action  was  commenced  in  the  Faof* 
ette  Common  Pleaa  Issues  were  made  up,  and  the  cause 
tried  in  that  Court  A  verdict  was  found  for  the  plaintifl^ 
Cranky  a  new  trial  granted,  and  the  -cause  transferred,  by 
agreement  of  parties,  to  the  Circuit  Court  for  triaL 

The  complaint  alleges  that  the  plaintiff  and  defendant 
made  a  contract  on  the  24th  of  October^  1855,  by  which 
the  deff^dant  agreed  to  sell  to  the  plaintiff  what  barley  the 
defendant  then  had  on  hand,  amounting  to  between  four 
and  six  hundred  bushels,  to  be  delivered  at  Cambridg'e  City 
within  four  weeks  from  that  time,  at  1  dollar  per  bushel; 
that  the  plaintiff  agreed  to  buy  and  did  buy  said  barley  at 
the  price  named,  and  paid  the  defendant  thereon  10  dol- 
lars, and  1  dollar  for  transportation,  which  the  defendant 
received  and  accepted  on  said  contract;  that  the  plaintiff 


Wednesdaif, 
June  23. 
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May  Term,   was  ready  to  receive  the  barley  at  the  time  and  place  ape- 

*   1858.      cified,  and  to  pay  for  the  same,  but  the  defendant  failed 

CBonc      and  refused  to  deliver  the  same  or  any  part  thereof;  that 

CoLB.       the  plaintiff  duly  demanded  the  barley  at  the  time  and 

place  it  was  to  have  been  delivered,  and  that  it  was  then 

worth  1  dollar  and  60  cents  per  bushel;  wherefore,  &c 

To  this  complaint  the  defendant  answered — 

1.  By  a  general  deniaL 

2.  As  follows,  viz.:  "  And  for  a  further  defense,  said  de- 
fendant says  that  heretofore,  to-wit,  on  the  25th  of  OcUh 
ber,  1855,  at  said  county,  said  plaintiff,  Gentleman^  dealer 
in  barley,  &c.,  called  on  said  defendant  and  represented  to 

'  him  that  he,  the  plaintiff,  was  engaged  in  the  business  of 
a  brewer  in  Cotmersville^  in  the  state  of  OAto,  and  desired 
to  purchase  barley  to  ship  to  that  place  for  his  own  use, 
and  to  induce  the  defendant  to  contract  his  barley  to  him, 
the  plaintiff,  as  hereinafter  stated,  he,  the  plainti£^  falsely, 
and  with  the  design  to  impose  upon  the  defendant^  and  de- 
ceive and  defraud  him,  defendant  being  ignorant  of  the 
price  of  barley  in  Cincinnati^  stated  that  bailey  wa^  selling 
in  Cincinnati  at  1  dollar  and  10  cents  per  bushel,  the  price 
at  which  place  governes  the  price  in  Fayette  county,  and 
then  and  there  offered  the  defendant  1  dollar  per  bushel, 
whereupon  the  defendant  said  that  if  barley  was  sdlingat  1 
dollar  and  10  cents  per  bushel  in  Cincifmati^  1  dollar  was 
as  much  as  the  plaintiff  could  afford  to  pay  him,  the  de- 
fendant, for  his  bailey,  as  the  shipping  would  cost  10  cents 
per  bushel;  and  the  plaintiff  again  declared  that  barley  was 
selling  for  1  dollar  and  10  cents  in  the  city  of  Cindfmaii^ 
whereupon  the  defendant  told  him  if  the  price  of  barley 
was  1  dollar  and  10  cents  only  in  Cincinnati^  he  might  have 
his  barley  at  1  dollar  per  bushel,  to  be  delivered  at  Cbm- 
bridge  CUy;  that  he  did  not  know  how  much  there  was  of 
it,  but  what  he,  defendant,  had  to  spare  the  plaintiff  should 
have,  as  aforesaid.  But  the  defendant  avers  that  it  was 
false  that  barley  was  selling  in  Cincinnati  at  said  time,  to- 
wit,  on  the  25th  of  October,  1865,  at  1  dollar  and  10  cents 
per  bushel,  but  that  the  truth  is,  the  piice  of  barley  at  said 
time  in  the  city  of  Cincinnati  was  1  dollar  and  50  cents 
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per  bushel,  and  which  the  said  plaintiff  well  knew,  and  M^y  Tenn, 
with  the  intent  to  cheat  and  defraud  the  said  defendant       ^Q^* 
made  said  misrepresentations,  and  the  defendant  confiding      Cbokx 
in  the  same,  and  with  the  understanding,  and  on  the  con-       Colb. 
dition,  that  the  price  of  barley  was  but  1  dollar  and  10  cents 
in  Cincinnati,  accepted  the  offer  of  the  plaintiff,  as  afore- 
said.    And  said  defendant  says  that  afterwards,  to-wit,  on 

the day  of  October j  1856,  the  said  defendant  tendered 

to  said  plaintiff  said  suni  of  11  dollars,  and  informed  him 
that  he,  the  defendant,  did  not  consider  hiiftself  bound  by 
his  engagements  aforesaid,  because  of  the  false  and  fraud- 
ulent representations  of  the  said  plaintiff,  and  the  said  de- 
fendant now  brings  said  money  into  Court;  wherefore  he 
demands  judgment  for  costs,"  &c« 

To  this  paragraph  of  the  answer,  a  demurrer  was  filed, 
assigning  for  cause  that  the  same  does  not  contain  facts  * 

sufficient  to  constitute  a  defense  to  the  action;  but  the  de- 
murrer was  overruled  and  exception  taken.  The  plaintiff 
then  took  issue,  and  the  defendant  withdrew  his  general 
denial,  and  the  cause  was  tried  by  a  jury  on  the  issue  joined 
upon  the  paragraph  of  the  answer  above  set  out.  Verdict 
for  the  defendant;  motion  for  a  new  trial  overruled;  and 
judgment  on  the  verdict'  ^ 

Amongst  other  things,  it  is  assigned  for  error  that  the 
Court  below  set  aside  the  first  verdict,  on  the  motion  of  the 
defendant,  and  granted  a  new  trial. 

In  this  we  can  see  no  error  that  would  authorize  us  to 
reverse  the  judgment.  In  Powell  v.  Chrimes  et  aLj  8  Ind. 
R.  252,  it  is  said;  ^'  This  Coprt  would  very  reluctantly  set 
aside  the  granting  of  a  new  triaL  Perhaps  a  case  might 
occur  in  which  it  would  do  it;  but  where  the  Court  below 
conducting  the  trial,  is  not  satisfied  with  its  fairness,  we 
should  be  slow  to  differ  with  it."  We  suppose  the  motion 
was  gmnted  on  the  evidence  adduced  on  the  trial,  upon 
an  examination  of  which,  we  see  no  sufficient  reason  to 
disturb  the  action  of  the  Court  below  in  that  respect. 

Did  the  Court  below  err  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  answer? 

In  order  to  answer  this  question  it  is  necessary  to  deter- 
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Hay  Teim.  mine  the  character  of  the  paragraph.  In  its  main  scope 
^^°*  and  design,  it  seems  to  be  affirmative  in  its  character,  set* 
Cboitk  ting  up  in  avoidance  of  the  contract,  the  false  and  frandu* 
cJ^s.  lent  representations  of  the  plaintiff.  We  regaid  it  as  be- 
ing  pleaded  by  way  of  confession  and  avoidance,  although 
there  is  an  aliega^tion  in  it,  that  the  defendant,  confiding  in 
the  representations  made,  '^  and  with  the  understanding  and 
on  the  condition  that  the  price  of  barley  was  but  1  dollar 
and  10  cents  in  Oincinnatij  accepted  the  offer  of  the  plain* 
tiff.  This  statement  as  to  the  conditional  character  of  the 
contract,  amounts  simply  to  a  denial  that  the  defendant 
made  the  contract  set  up  in  the  complaint,  whidi  was  ab- 
solute, and  not  conditional,  and  we  think  it  should  be  re- 
garded as  surplusage,  being  inconsistent  with  the  main  de- 
sign of  the  paragraph,  which  is  to  set  up  the  fraud  in  avoid- 
^  ance  of  the  oontmct.    The  contract  cannot  be  confessed 

and  avoided,  and  also  denied  in  the  same  paragraph  of  the 
answer. 

Regarding  the  paragraph  as  setting  up  the  iraud  merely, 
in  avoidance  of  the  contract,  the  question  arises  whether 
the  facts  set  up  are  sufficient  to  bar  the  action.  We  think 
they  are  not. 

In  Chitty  on  Contracts,  p.  681,  it  is  said,  in  treating  of 
such  frauds  as  will  avoid  a  contract,  that  ^4t  is  extremely 
difficult  to  advance  any  general  principle,  or  elementary 
doctrine  on  the  subject.  Cases  of  fraud  depend  peculiariy 
on  the  particular  facts  which  have  occuired,  the  relative 
situation  of  the  parties,  and  their  means  of  information. 
On  the  one  hand.  Courts  have  endeavored  to  repress  dis- 
honesty; on  the  other  hand,  they  have  required  and  ex- 
pected that  each  party  shall  be  vigilant,  and  exercise  a  due 
degree  of  caution.  Vigilantibtis^  et  non  dormientibvs  nre- 
currant  jura.  It  is  difficult  to  imagine  that  a  general  mis- 
representation as  to  value,  &c.,  the  truth  of  which  a  party 
has  an  opportunity  of  ascertaining— or  the  concealment  of 
a  matter  which  an  individual  of  ordinary  sense,  vigilance 
or  skill,  might  discover, — can,  in  law,  constitute  fraud." 

In  2  Kent's  Com.  p.  484,  it  is  said  that  ^^the  common 
law  affords  to  every  one  reasonable  protection  against  fraud 
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in  dealing;  but  it  does  not  go  to  the  romantic  length  of  ^^7  Teno, 
giving  indemnity  against  the  consequences  of  indolence      1^^* 
and  folly,  or  a  careless  indifference  to  the  ordinary  and  ac*      Csovk 
cessible  means  of  information."  Colb. 

A  knowledge  of  the  value  of  barley  in  Ointinnati  at  the 
time  of  making  the  contract,  was  equally  accessible  to 
both  parties.  It  cannot  be  said  that  the  market  value  of  a 
commodity  is  peculiarly  within  the  knowledge  of  one  more 
than  another,  as  the  channels  of  information  are  open 
equally  to  all;  and  we  think  a  due  degree  of  caution  and 
diligence,  applying  to  ^Hhe  ordinary  and  accessible  means 
of  information,"  would  enable  a  party  to  act  and  make  his 
contracts  understandingly,  and  therefore,  that  he  has  no 
right  to  rely  upon  representations  of  such  character. 

In  2  Parsons  on  Contracts,  p.  270,  it  is  said  that  ^it  must 
appear  that  the  injured  party  not  only  did  in  fact  rely  upon 
the  fraudulent  statement,  but  had  a  right  to  rely  upon  it, 
in  the  full  belief  of  its  truth;  for  otherwise  it  was  hii^  own 
&ult  or  foUy,  and  he  cannot  ask  of  the  law  to  relieve  him 
£rom  the  consequences." 

There  are  decided  cases  that  in  principle  seem  to  be  di« 
rectly  in  point  In  citing  one.  Chancellor  Kent  says:  ^  The 
cases  have  gone  so  far  as  to  hold,  that  if  the  seller  should 
even  falsely  affirm  that  a  particular  sum  had  been  bid  by 
others  for  the  property,  by  which  means  the  purchaser  was 
induced  to  buy,  and  was  deceived  as  to  the  value,  no  relief 
was  to  be  afforded;  for  the  buyer  should  have  informed 
himself  firom  proper  sources,  of  the  value,  and  it  was  his 
own  folly  to  repose  on  such  assertions,  made  by  a  person 
whose  interest  might  so  readily  prompt  him  to  invest  the 
property  with  exaggerated  value."    2  Kent's  Com.  p.  486. 

In  Bailey  v.  Merrill,  3  Bulstr.  94,  a  carrier  brought  an 
action  for  deceit,  for  representing  that  a  load  weighed  only 
8  cwt.,  when  in  fact  it  weighed  20  cwt.,  whereby  two  of 
his  horses  were  killed.  Judgment  was  arrested,  because 
the  carrier  might  have  weighed  the  load  himself. 

Moore  v.  Turbeville,  2  Bibb,  602,  was  this:  The  plaintiff 
had  given  the  defendant  an  obligation  to  deliver  him  a 
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May  Tenn,  negro  man  eqnal  in  value  to  a  negro  man  by  the  name  of 
.  _  Mosesy  belonging  to  James  S/TCaUister.  At  the  time  of 
Cbohx  executing  the  obligation,  the  plaintiff  knew  nothing  of  Jtfo- 
Cou.  ^  ses^  or  his  value.  The  defendant  well  knowing  the  value 
of  MoseSj  artfully,  deceitfully,  and  with  the  intent  to  induce 
the  plcdntiff  to  enter  into  the  contract,  represented  to  bim 
that  Moses  was  at  most,  not  worth  more  than  450  dollars. 
The  plain tifi^  relying  with  confidence  on  the  representation, 
was  thereby  induced  to  enter  into  the  obUgation.  The 
plaintiff  tendered  to  defendant  a  negro  man  equal  in  value 
to  MoseSj  according  to  defendant's  representation  of  him; 
but  the  defendant  refused  to  accept  him  on  the  ground  that 
he  was  of  less  value  than  Moses.  The  defendant  sued 
plaintiff  on  the  obligation,  and  gave  in  evidence  that  Moses 
was  worth  500  dollars,  and  recovered  that  sum,  whereupon 
this  suit  was  brought  to  recover  for  the  false  and  fraudu- 
lent representations  as  to  the  value  of  Moses.  The  Court 
say  in  the  case — ^^  The  law  does  not  deny  its  aid  in  such 
case,  because  it  looks  upon  a  want  of  candor  and  sincerity 
with  indulgence,  but  because  it  will  not  encourage  that  in- 
dolence and  inattention  which  are  no  less  pernicious  to  the 
interests  of  society.  A  diligent  attention  to  our  own  con- 
cerns, as  well  as  good  faith  to  others,  is  a  virtue;  and  the 
law,  while  it  recognizes  the  rules  which  tend  to  preserve  the 
latter,  at  the  same  time  is  careful  to  guard  the  principles 
which  prompt  to  the  exercise  of  the  former.  With  respect 
to  points  plainly  within  the  reach  of  every  man's  observa- 
tion and  judgment,  and  where  an  ordinary  attention  would 
be  sufficient  to  guard  against  imposition,  the  want  of  such 
attention  is,  to  say  the  least,  an  inexcusable  negligence. 
To  one  thus  supinely  inattentive  to  his  own  concerns,  and 
improvidently  and  credulously  confiding  in  the  naked  and 
interested  assertions  of  another,  the  maxim,  ^^vigibwtibus 
non  dormientibus^  jvra  subveniunt,^^  emphatically  applies, 
and  opposes  an  insuperable  objection  to  his  obtaining  the 
aid  of  the  law.  The  ignorance  of  the  plaintiff  in  this  case 
in  respect  to  the  value  of  Moses^  adds  no  strength  to  his 
claim.     Moses  belonged  to  a  third  person,  and  for  ought 
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that  appears  was  as  accessible  to  the  plaintiff  as  to  the  de-  May  Term, 
fendant."     Heldy  in  the  case,  that  the  declaration  contained       1^^- 
no  cause  of  action.  Cbokk 

A  misrepresentation  as  to  the  legal  effect  of  an  instru-  cole. 
ment  signed  by  a  party,  cannot  be  set  up  to  avoid  the  in* 
strument.  Russell  v.  Branhamj  8  Blackf.  277^1 — Lewis  v. 
JoneSy  4  B.  &  C.  506.  In  the  case  last  cited,  Baylet,  J., 
remarks  that  '<  every  man  is  supposed  to  know  the  legal 
effect  of  an  instrument  which  he  sigxls;  and  this  must  be 
taken  to  be  a  representation  as  to  a  fact  within  the  know- 
ledge of  the  creditor,  and  such  misrepresentation  will  not 
have  the  effect  of  avoiding  this  instrument,  because  it  was 
not  calculated  to  mislead  the  creditor."  Npw,  we  appre- 
hend that  the  reason  why  every  man  is  presumed  to  know 
the  law,  and  therefore  to  know  the  legal  e£fect  of  an  instru- 
ment signed  by  him,  is  that  the  channels  of  information  in 
that  respect  are  accessible,  alike  to  him  as  to  others.  We 
know,  as  a  matter  of  fact,  that  in  a  great  many  instances, 
men  sign  instruments  without  knowing  precisely  their  legal 
effect,  but  if  they  do  so  relying  upon  a  representation,  with- 
out availing  themselves  of  the  sources  of  correct  informa- 
tion, it  is  their  own  folly,  and  the  law  will  not  relieve  them. 
The  same  principle  applies  with  reference  to  the  value  of 
a  commodity  or  article  of  commerce,  in  market.  These 
are  matters  of  general  notoriety,  upon  which  correct  infor- 
mation can  be  obtained,  and  one  man  can  as  well  avail 
himself  of  the  sources  of  information  as  another;  and  we 
think  if  he  chooses  to  rely  blindly  upon  a  representation, 
rather  than  to  inform  himself,  the  law  wiU  not,  because  he 
was  deceived,  permit  him  to  avoid  his  contract  thus  blindly 
entered  into.  In  the  case  of  Foley  v.  CowgUly  5  Blackf. 
18,  Dewby,  J.,  observes  that,  <' however  much  the  moralist 
may  censure  the  address  some  times  resorted  to  by  men 
of  keen  business  habits,  to  effect  advantageous  contracts, 
misrepresentations  as  to  the  value  or  quantity  of  a  com- 
modity in  market,  when  correct  information  on  those  sub- 
jects is  equally  within  the  power  of  both  contracting  par- 
ties, with  equal  diligence,  do  not,  in  contemplation  of  law, 
constitute  fraud." 
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Moy  Teim,  There  may  be  dicnmstances  which  would  render  a  re- 
^^Q*  presentation  of  the  kind,  alleged  fraudulent;  but  no  such 
Hows      circumetances  are  shown  in  the  paragraph  under  considera- 

Thb  Stats,  tion. 

Per  OuHanu — The  judgment  is  reversed  with  costs. 
Cause  remanded  for  further  proceedings  not  inoonsiatent 
with  the  opinion. 

B.  F.  Clagpoolj  for  the  appellant. 

N.  TrusIeTj  O.  Trusler  and  &  Eerofij  for  the  appellee. 
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Howe  v.  The  State. 

A  penon  is  not  liable  to  a  cximinal  prosecation  for  destroying  timber  on  lands 
of  which  he  holds  possession  bj  Tirtne  of  a  fraadnlent  contnct  of  purchase. 

WedMBtk^,         APPEAL  from  the  Allen  Circuit  Court 
June  23.  Hanna,  J. — This  was  an  indictment  foimd  at  the  Feb- 

ruary term,  1853,  of  the  Allen  Circuit  Court. 

The  first  error  assigned  is,  that  the  Circuit  Court  had 
no  jurisdiction.  This  has  already  been  several  times  de» 
dded  by  this  Court  Latorie  y.  He  StaU,  5  Ind.  R.  525. 
—/A  162.— jK.  212. 

The  next  point  is,  that  improper  evidence  was  admitted 
on  the  part  of  the  state.  The  bill  of  exceptions  is,  that 
the  Court  '^permitted  the  state  to  introduce  further  evi- 
dence tending  to  show  that  defendant  procured  said  con* 
tract'from  said  Jenks  by  fraud."  This  indictment  was  for 
cutting  trees  upon  the  lands  of  another.  The  defendant 
had  given  evidence  tending  to  show  that  he  held  and  occu- 
pied said  lands  by  a  written  agreement  between  one  Jenks 
and  himself  to  purchase  the  same;  and  as  rebutting  this, 
the  Court  permitted  evidence,  as  above  stated,  to  be  given. 

Is  a  man  liable  to  a  criminal  prosecution  for  a  trespass, 
for  destroying  timber  upon  lands  which  he  holds  possession 
of  by  virtue  of  a  contract  obtained  by  fraud? 


'^•^B**- 
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We  think  that  a  Gnminal  prosecution  cannot  be  main-  May  Term, 
tained  under  the  circumstances  involved  in  this  case.    If      ^^^' 
any  other  ruling  was  to  prevail,  a  man  might  be  liable  to     Raksbt 
prosecutions  for  acts  committed  whilst  in  the  possession  of       FoV. 
lands  under  contracts  declared  fraudulent  at  the  end  of  a 
long  and  doubtful  law-suit,  in  the  nature  of  a  chancery 
proceeding.    Regina  v.  Dodson^  9  Ad.  &  EI.  704y — Ooforth 
V.  The  State,  8  Humph.  37. — Dye  v.  The  CommonweaUh, 
7  Grattan,  662. 

Per  Curiam. — The  judgment  is  reversed. 

D.  H,  Colerickj  for  the  appellant 

D.  O.  Chipnian  and  X  W.  Gordon^  for  the  state. 


Ramsey  and  Another  v.  Foy. 

Statutes  in  restraint  of  personal  liberty  mnst  be  strictlj  constntcd,  with  refer- 
ence to  the  cnrrent  of  judicial  decision,  and  to  the  practice  existing  at  the 
tone  of  and  before  their  adoption. 

In  the  practice  nnder  tiw  statute  of  1868  tondiiiig  the  proceedings  npon  the 
writ  in  the  nature  of  a  n«  exeat  regno,  a  complaint,  showing  a  prima  facie  case, 
as  well  as  an  affidavit  and  a  bond,  mnst  be  filed  before  the  order  of  arrest 
can  issne. 

If  snch  writ  issne  wiAout  a  comfdaint  baring  been  filed,  it  should  be  quashed. 

But  in  this  case,  no  motion  was  made  to  quash  the  writ;  and  the  jury  found 
specially  that  the  defendants  did  not  intend  to  leave  the  state,  &c.;  that  the 
debt  was  not  due  when  the  proceeding  was  commenced,  but  that  it  was  due 
at  the  time  of  the  verdict.  Hdd,  tiiat  the  writ  should  have  been  set  aside 
and  the  deftndants  discharged  on  the  letom  of  the  Terdict^whieh,  in  the  ab* 
sence  of  an  appearance,  would  leave  the  case  standing  as  if  a  complaint  had 
been  filed  and  no  process  issued,  to  be  continued  of  course. 

But  the  defendants  in  this  case  having  appeared,  a  judgment  on  the  verdict  for 
the  amount  found  due,  was  affirmed. 

APPEAL  from  the  Miami  Court  of  Common  Pleas.        Wednesday, 
Hanna,  J.— On  the  8th  day  of  May,  1856,  Foy  filed  his  ^'^^' 
complaint  on  a  note  executed  by  the  appellants  to  him  on 
the  29th  day  of  October,  1853,  and  due  twenty  months 
after  date.    The  note  was  not  then  due ;  but  the  complaint 
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May  Term,  -v^as  in  the  uBnal  form,  and  did  not  contain  any  allegation 

^^^^'      that  the  defendants  were  about  to  leave  the  state,  &c 

Raxmt  The  agent  of  Foy,  also,  at  the  same  time,  filed  his  affida* 

For.        vit  containing  the  allegation  that  the  defendants  were 

about  to  leave  the  state  without  performing  or  making 

provision  for  the  performance  of  the  contract,  &c.;  and 

obtained  a  writ  of  ne  exeaty  upon  which  the  appellants 

were  arrested  and  gave  special  baiL 

At  the  next  term  of  the  Court  commencing  on  the  sec- 
ond day  of  Jufyy  the  defendants  demurred  to  the  complaint, 
and  assigned  for  cause  that  it  did  not  contain  facts  suffi- 
cient, &c     The  demurrer  was  overruled. 

The  defendants  thereupon  filed  what  they  call  their  an- 
swer to  the  affidavit  of  the  plaintifil  That  answer  admits 
that  at  the  time  of  the  issuing  the  writ  in  the  case,  they 
were  indebted  to  the  plaintiff  in  the  sum  of  837  dollars  and 
28  cents,  by  note  dated  October  29, 1853,  and  due  twenty 
months  after  date*  But  they  denied  that  they  were  about 
to  leave  the  state,  &c.,  and  also  denied  fraud,  &c. 

No  other  process  issued  except  the  order  of  arrest. 

A  jury  was  empannelled  to  try  the  issues  joined.  They 
returned  no  general  verdict,  but  found  upon  certain  points 
or  questions  submitted  to  them,  which  were  as  foUows: 

"  Were  Henry  B.  and  Robert  Ramsey  on  the  8th  day  of 
May  last,  about  to  leave  the  state  of  Indiana  without  per^ 
forming  or  making  provision  for  the  performance  of  the 
contract  entered  into  with  Phineas  Foy,  taking  with  them 
property,  money,  credits  or  effects  subject  to  execution, 
with  intent  to  defraud  the  plaintiff  Foyl"    Answer,  ^  No." 

Were  Henry  B,  and  Robert  iZam^e^  indebted  to  Phineas 
Foy,  on  the  8th  day  of  May^  1855,  the  amount  of  a  note 
for  837  dollars  and  28  cents,  or  any  part  thereof?  If  so 
how  much?"     Answer,  "No." 

"  Do  Henry  B.  and  Robert  Ramsey  now  owe  Phineas 
Foy  the  amount  of  a  note  presented  in  this  case,  or  any 
part  thereof?  K  so  how  much?"  Answer,  "Yes;  their 
indebtedness  on  said  note,  being  the  note  sued  on,  now 
amounts,  with  interest,  to  the  sum  of  838  dollars  and  34 
cents." 
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Upon  this,  the  defendants  moved  to  dismiss  the  cause,  Mat*  Temi, 
which  motion  was  overruled.  ^°^* 

The  defendants  then  made  a  motion  for  a  new  trial,     Bambbt 
which  was  also  overruled,  and  judgment  rendered  for  the        fot. 
plaintiff  for  838  dollars  and  34  cents,  and  against  him  for 
costs. 

Three  errors  are  assigned — 

1.  In  reference  to  overruling  the  demurrer. 

2.  Upon  the  refusal  to  dismiss. 

3.  In  regard  to  the  rendition  of  judgment  upon  the  ver^ 
diet. 

It  is  argued  that  to  authorize  the  order  for  arrest,  upon 
a  debt  not  due,  the  complaint  ought  to  contain  the  neces- 
sary averments  not  only  to  show  the  indebtedness,  but 
also  to  show  that  the  defendants  were  about  to  leave  the 
state  without  performing  or  making  provision  for  the  per- 
formance of  the  contract,  taking  with  them  property,  &&, 
subject  to  execution,  with  intent  to  defraud  the  plaintiff. 

The  present  statute  upon  the  subject  is  extremely  Indefi- 
nite, and  leaves  much  room  for  construction  as  to  the  pro- 
per practice  under  it.  To  determine  that  practice,  it  is  ne- 
cessary to  advert  for  a  moment  to  the  former  practice  and 
legislation  governing  writs  of  ne  exeat* 

In  England^  this  writ  was  originally  a  state  writ;  and 
the  use  of  it  in  civil  suits  appears  to  have  been  confined  to 
chancery  proceedings,  in  which  it  was  resorted  to  to  pre- 
vent the  party  from  departing  without  the  realm,  taking 
with  him  property,  unless  he  first  secured  the  performance 
of  such  order  as  the  Court  might  make  in  the  suit  pending. 
It  was  issued  only  upon  bill  first  filed,  and  could  not  be 
made  use  of  where  the  demand  was  entirely  at  law,  or 
upon  agreements  the  time  for  the  performance  of  which 
had  not  expired.  1  Black.  Com.  266,  n.  20. — 2  Kent's  Com. 
31,  32.-2  Story's  Eq.  Juris.  §§  1470  to  1475. 

By  our  revision  of  1824,  regulating  the  practice  in  chan- 
cery, "the  Court  in  term  time,  or  the  circuit  judge,  or  the 
two  associates  in  presence  of  each  other,  in  vacation,"  were 
authorized  to  grant  the  writ,  after  bill  filed,  supported  by 
oath,  and  bond  given  in  such  sum  as  should  be  ordered  by 
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Maj  Term,  the  Court  or  judge;  and  if  the  defendant,  hj  answer  or 

^-Q^Q'      otherwise,  satisfied  the  Court  that  there  was  no  reason  for 

Bambt     his  being  restrained,  or  if  he  gave  surety  for  the  perform- 

FoT.        ^^^^  ^^  ^^^  decree,  the  writ  could  be  discharged.    R.  S. 

1834,  p.  288.    The  same  provisions  were  continued  in  the 

next  revision,    R.  S.  1831,  p.  396. 

By  an  act  approved  February  17, 1838,  a  change  was 
made,  so  as  to  authorize  the  granting  of  the  writ  as  weU 
where  the  debt  was  not  due  as  where  it  was  due;  and  it 
was  not  necessary  that  the  demand  should  be  of  a  purely 
equitable  character.  There  had  to  be  a  bUl  or  petition  and 
a  bond  filed,  and  an  affidavit  of  the  truth,  &c.  The  ^"rit 
was  issued  on  the  order  of  the  Court,  or  president,  or  two 
associate  judges,  and  the  amount  of  bail  required  was 
.  fixed  by  such  officer,  &c.  It  was  returnable  in  the  Circuit 
Court,  and  contained  a  summons  to  the  defendant  to  ap- 
pear in  the  Court  and  answer  the  bill.  Upon  service  and 
return,  the  Court  proceeded  to  hear  the  case  as  other  chan- 
cery cases,  if  the  time  for  performance  of  the  duty,  &&,  of 
the  defendant  had  expired;  but  the  Court  might,  neverthe- 
less, proceed  to  determine  whether  the  said  writ  ought  not 
to  be  quashed.    R.  S.  1838,  pp.  417,  441. 

There  was  no  provision  inserted  in  the  revision  of  1843 
authorizing  such  writ. 

In  1847,  an  act  was  passed  very  similar  to  that  of  1S38 
in  many  of  its  features,  but  containing  the  additional  pro- 
vision that  the  writ  should  issue  only  for  debts  or  demands 
not  actually  due,  and  the  bill  or  petition  must  allege  that 
the  defendant  was  about  to  leave  the  state^  taking  with 
him  property  subject  to  execution,  or  money,  &c.,  with  in- 
tent to  defraud  the  plaintiff  An  affidavit  of  the  tmth, 
&C.,  was  also  made.  This  act  also  contained  a  provision 
that  the  plaintiff  should  prove  to  the  satisfaction  of  the 
Court  or  jury  all  the  material  matters  alleged  in  the  affi- 
davit.   Acts  of  1847,  p.  81. 

These  additional  provisions  were  inserted  in  the  act  of 
1847,  we  suppose,  that  it  might  conform  to  the  act  abol- 
ishing imprisonment  for  debt.     Acts  of  1842,  p.  68. 

This  had  been  the  history  of  the  legislation  in  tiiis  state 
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opon  the  subject,  from  1834  until  the  taking  effect  of  the  ^^T  'T^m, 
statute  upon  which  this  iHK)ceeding  is  based.  *^^' 

It  appears,  then,  by  all  the  statutes  referred  to,  that  the  RAjmr 
writ  issued,  or  was  ordered,  by  the  Ck>U3rt  or  a  judge,  and  poV. 
the  bond  to  be  executed  by  the  plaintiff,  or  the  security  ex- 
acted from  the  defendant,  was  taken  and  approved  by  the 
judge,  or  the  amount  thereof  by  him  fixed;  and  further, 
that  the  writ  was  discharged  if  by  the  answer,  or  otherwise, 
the  defendant  satisfied  the  Court  that  he  ought  not  to  be 
restrained;  and  that  it  was  not  granted  except  upon  bill  <^ 
petition  and  affidavit  filed. 

The  jnresent  statute  is  this:  ^Actions  maybe  com* 
menoed  upon  any  agreement  in  writing,  before  the  time 
for  the  performance  of  the  contract  expires,  when  the  plain- 
tiff or  his  agent  shall  make  and  ^e  an  affidavit  with  the 
clerk  of  the  proper  Court,  that  the  defendant  is  about  to 
leave  the  state  without  perfcurming,"  &c,  and  taking  with 
him  property,  jcc,  with  intent  to  defiraud  tiie  plaintiff.  2 
R.  S.  p.  185.  The  next  section,  upon  such  affidavit  being 
filed,  gives  the  clerk  power  to  issue  an  order  of  arrest  and 
bail,  directed  to  the  sheriff,  ^  which  shall  be  issued,  served 
and  returned,  in  all  respects,  as  such  orders  in  other  cases.^ 
The  plaintiff  files  a  bond,  which  the  clerk  approves,  &c. 

It  is  thus  apparent  that  the  original  purpose  of  the  writ 
of  ne  exeat  regno^  is  altogether  lost  sight  of,  in  the  change 
of  practice  and  legislation  upon  the  subject.  Upon  being 
no  longer  resorted  to  as  a  writ  in  favor  of  the  state,  it  was 
used  in  aid  of  proceedings  in  chancery,  to  secure  the  per- 
formance of  such  orders  and  decrees  as  might  be  made  in 
a  suit  pending;  and  from  that  it  was  made  to  apply  to 
debts,  demands,  or  agreements,  whether  due  or  not,  and 
whether  purely  equitable  or  not;  and  now,  it  applies  only^ 
as  regulated  by  this  statute,  to  agreements  in  writing,  the 
time  for  the  performance  of  which  has  not  expired  And 
from  requiring  the  writ  to  be  issued  by  the  Court,  or  a 
judge,  and  the  bail  to  be  fixed  by  him,  the  legislation  has 
been  such  as  to  now  confer  upon  a  mere  clerk  this  power 
of  issuing  the  writ  and  approving  the  bond,  &c.;  and  thus, 
without  even  being  required  to  possess  judicial  knowledge. 
Vol.  X^-^2 


498  CASES  IN  THE  SUPREME  COURT 

May  Term,  a  clerk  holds  the  power  to  deprive  a  citizen  of  his  liberty 
^^^''     because  of  his  alleged  indebtedness* 
Ramaxt  .       Every  statute  in  restraint  of  personal  liberty,  ought  to  be 
For.     ;  strictly  construed,  and  construed  too  with  reference  to  the 

'  current  of  decisions,  and  the  usual  practice  which  existed 
at  the  time  of,  and  before,  its  adoption. 

Keeping  in  view  this  principle,  in  considering  this  statute, 
we  are  of  opinion  that  in  the  practice  under  it,  a'complaint 
in  conformity  therewith  should  be  filed  by  the  plaintiff,  as 
well  as  an  affidavit  and  bond;  and  that,  therefore,  the  writ 
in  the  case  at  bar  was  irregularly  issued,  and,  if  a  motion 
had  been  made,  should  have  been  quashed.  In  this  we  are 
strengthened  by  a  strict  construction  of  the  first  sentence 
of  the  statute  quoted,  when  considered  with  other  statutes. 
^  Actions  may  be  commenced,"  &c.  Now,  it  is  provided 
generally  that  a  civil  action  shall  be  conmienced  by  filing 
in  the  office  of  the  clerk  a  complaint,  and'  causing  a  sum- 
mons to  issue  thereon.  2  R.  S,  p.  35.  Then,  to  conmience 
an  action,  not  only  must  a  complaint  be  filed,  but  a  sum- 

V  mons  issue.  We  think  the  provisions  must  be  constraed 
together,  for  the  writ  is  to  issue,  be  served  and  returned,  as 
in  other  cases,  and  there  is  no  other  case  in  which  an  order 
of  arrest  can  issue  before  a  complaint  has  been  filed.  Then, 
if  the  complaint  must  be  filed,  it  should  certainly  make  a 
frinui  facie  case,  to  deprive  a  man  of  his  liberty*  Other- 
wise, the  writ  should  not  issue,  or  if  issued,  should  be 
quashed. 

In  the  case  at  bar,  no  motion  having  been  made  to  quash 
the  writ,  it  should  have  been  set  aside,  and  the  defendants 
discharged  from  it,  upon  the  retum  of  the  finding  of  the 
jury;  and  the  case  would  then  have  stood  as  if  the  com* 
l^aint  had  been  filed  and  no  process  thereon  issued,  and 
would  have  been  continued,  of  course,  for  process,  but  for 
the  appearance  of  the  defendants.  Thb  appearance  is 
shown  by  the  record  to  have  been  full,  first,  by  filing  a  de- 
murrer, which  was  properly  overruled,  because  when  filed 
the  time  for«the  performance  of  the  contract  was  past  and 
the  complaint  was  sufficient  to  authorize  a  judgment  for 
the  amount  due  on  the  note,  although  insufficient  to  jus- 
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tify  an  airfest,  &;c.;  and,  secondly^  by  filing  an  answer  in  the  May  T«rm, 
form  it  was — admitting  that  the  note  sued  on  was  at  the      ^^^' 
time  of  the  appearance  and  answer  due  €Lnd  owing.  ^I'^b  Nbv 

Per  OurianL — The  judgment  might,  perhaps,  have  car-  b^lr'd  Co7 
ried  a  part  of  the  costs;  but  as  there  are  no  cross-eirors  mcComiok. 
assigned,  the  judgment  will  be  affirmed,  with  1  per  cent, 
damages  and  costs. 

X  Am  Bealj  for  the  appellants. 


»  •mm  • 


The  New  Albany  and  Salem  Railroad  Company  v. 

McCoRMICK. 

An  agreement  by  a  ndlzoad  company  to  cross  a  stream  north  of  a  certain 
street,  requires  them  to  cross  the  stream  where  a  northerly  line  from  such 
street  would  intersect  it. 

Ck>ndidonal  snbscriptions  of  railroad  stock  may  be  valid. 

ITpon  the  acceptance  of  a  conditional  sobscription  by  the  entry  thereof  by  the 
,  company  npon  the  record,  the  contract  of  subscription  is  complete  and  ab- 
eofaite,  and  the  subscriber  is  a  stockholder;  and  no  notice  from  the  company    * 
is  necessary  before  bringing  snit  upon  the  subscription. 

But  if  nodce  of  tiie  location  according  to  the  conditions  were  necessary,  an 
agreement  that  the  kind  of  notice  named  in  the  contract  should  be  sufficient 
would  not  render  inralid  any  other  kind  of  notice  which  might  be  in  itself 
sufficient  in  point  of  fyuct. 

If  the  stockholder  be  a  resident  of  a  town  or  city  the  construction  and  opera- 
tion of  the  road  through  such  town  or  dty  would  ordinarily  be  sufficient  no- 
tice. 

No  tender  of  a  certificate  of  stock  is  necessary  before  suit  brought.  Such  oer* 
tiflcate  does  not  constitute  the  title  to  the  stock.  The  registiy  of  the  stock- 
holder's name  upon  the  stock-book  of  the  company,  opposite  the  number  of 
his  shares,  gives  him  his  title. 

APPEAL  fipom  the  Tippecanoe  Circuit  Court.  Wedneadatf, 

June  iS 

Perkins^  J, — Suit  by  the  Ney;  AWcmy  and  Salem  Rail- 
road Companyy  commenced  on  the  28th  of  September^  1855, 
against  John  McCormick,  upon  a  subscription  of  stock  as 
follows: 

'^  We,  the  undersigned,  promise  to  pay  the  New  Albany 
and  Salem  Railroad  Company^  the  sxun  of  50  dollars  for 
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Kaj  Tarn,  each  share  of  stock  set  opposite  to  our  respective  names, 

^^*^'      provided  said  railroad  company  shall  locate  said  railroad 

Trb  Nxw    through  the  town  of  Lqfhpette,  and  cross  the  WaJbash  River 

^i^i  0^:  north  of  Brown  street  in  said  town.   Said  stock  to  be  paid 

MoGomxiox.  ^^*  ^^  installments  of  twenty-five  per  centum  evefysii 

months,  after  the  location  of  said  road  through  said  town 

of  Lafayette.     Such  location  and  the  date  thereof  to  be 

sufficiently  evidenced  by  an  order  of  the  board^f  directors 

of  said  company  accepting  the  following  subscriptions,  on 

the  terms  above  named. 


"Dated  Lafayette^  June  17, 1862. 


Names. 

John  McCormickj 


Amount 

1,000  dollars." 


Number  of  Shares. 

20 

The  complaint  alleged  compliance,  &c.,  by  the  company. 
Answer,  a  general  denial. 

The  case  was  submitted,  upon  an  agreed  statement  of 
facts,  to  the  Court  Finding  and  judgment  for  the  defend- 
ant, overruling  the  plaintiff's  motion  for  a  new  trial.  The 
points  are  all  shown  by  the  exceptions  taken. 

The  facts  agreed  upon  are  as  follows: 

^  First, — The  defendant,  then  and  now  a  resident  of 
Lafayette,  Indiana,  on  the  17th  day  of  Jiine,  1852,  sub- 
scribed a  written  agreement  for  twenty  shares  of  stock,  a 
copy  of  which  is  made  a  part  of  the  amended  complaint; 
the  stock  remains  unpaid. 

Secondly. — At  the  time  of  the  signing  of  said  agreement 
by  the  defendant,  the  plaintiff,  under  her  charter,  was  en- 
.gaged  in  the  construction  of  a  railroad  from  New  Albai^, 
by  the  way  of  Salem,  to  Michigan  City. 

"  Thirdly.— On  the  14th  day  of  My,  1852,  the  directors  of 
the  railroad  company  passed  an  order  and  entered  it  on 
their  records  in  the  words  following:  *  Ordered  by  the 
board,  that  the  subscriptions  of  stock  made  at  LafayeUe, 
be  and  they  hereby  are  aqpepted;'  but. the  passage  of  this 
order  was  not  c(»nmunicated  to  the  defendant,  nor  had  he 
any  knowledge  thereof,  until  after  suit  brought 

"  Fourthly.— The  plaintiff,  in  the  fall  of  1852,  located,  and 
in  the  winter,  spring  and  summer  of  1853  constructed,  her 
railroad  through  Lafayette,  and  crossed  the  Wabiish  Biver 
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at  a  point  thiee  miles  due  north  of  Lafayette^  and  not  with*  ^^7  Tenn, 
in  the  town,  and  has  ever  since  maintained  and  operated      ^^^* 
said  road.    No  formal  notice  of  such  location  or  construe*    '^'"^  '^^J 
tion  was  ever  given  defendant.  Baiuk'd  Ck>. 

"  Fifthlyy-^The  plaintiff  did  not  at  any  time,  tender  or  moComiok, 
offer  to  give  the  defendant  a  certificate  of  stock  before  the 
trial  of  this  cause,  upon  the  payment  of  his  subscription." 

1.  The  agreement,  in  this  case,  to  cross  the  Wabash 
River  north  of  Brown  street  in  Lafayette^  required  the 
company  to  cross  that  stream  where  a  northerly  line  from 
said  street  would  strike  it.  And  it  was  not  necessary  to 
cross  in  the  city  of  Lafayette  unless  such  line  struck  the 
river  within  the  city. 

2.  Conditional  subscriptions  of  raihroad  stock  may  be 
valid.     Clem  v.  The  Newcastle^  SfC.^  Co.^  9  Ind.  JEL  488. 

3.  On  the  acceptance  of  the  subscription  in  this  case,  by 
the  entry  thereof  made  by  the  company  on  their  record,  the 
contract  of  subscription  became  complete  and  absolute,  and 
the  subscriber  became  a  stockholder.  Kenhicky  Mutual 
Lis.  Co.  V.  JenkSj  5  Ind.  R.  96. — Red£  Bailw.  98. 

4.  It  would  seem  that,  such  being  the  case,  no'  notice 
firom  the  company  was  necessary  before  suit  brought  upon 
the  subscription.  Ross  v.  The  Lafayette^  Sfc*^  Co.j  6  Ind« 
R.297. 

5.  But  if  notice  of  the  location  was  necessary,  the  agree- 
ment that  the  kind  of  notice  named  in  the  contract  should 
be  sufficient,  did  not  render  invalid  any  other  kind  that 
might  also  be  in  itself  sufficient  in  point  of  fact.  JSankins 
v.  Shoup  et  oL  2  Ind.  R.  342.  And  as  McCormick  was  an 
actual  resident  of  Lafayette^  a  compactly  built  city  of  not 
more  than  15,000  inhabitants,  the  constructing  and  operat- 
ing of  the  road  for  a  period  of  between  two  and  three  years 
after  his  subscription,  before  suit  upon  it,  was  sufficient  no- 
tice to  him,  in  point  of  fact,  of  the  location  of  the  road 
through  said  city.  The  contract  required  no  notice  that 
installments  were  due  and  required  to  be  paid.  See  Ross 
▼.  The  Lafayette^  Sfc^  Cb.,  9Upra. 

6.  No  tender  of  a  certificate  of  stock  was  necessary. 
Such  certificate  does  not  constitute  the  title  of  the  stock- 
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Ukj  Term,   holder  to  his  stock.    The  registry  of  his  name  upon  the 
_  J___  stock-book  of  the  company,  opposite  the  number  of  his 
Thb  Indian-  shares,  gives  him  title  to  his  stock.     That  book,  as  a  mem- 
Bailr'd  Co.  ^f  of  the  corporation,  he  has  at  all  times  a  right  to  inspect. 
llJ^^       To  that  book  reference  is  had  in  paying  dividends,  in  re- 
ceiving votes   at  corporation  elections;  upon  that  book 
transfers  of  stock,  as  between  the  company  and  the  owner, 
are  made ;  and  of  it,  copies  are  given  to  stockholders.   Red£ 
Railw:  4a 

Certificates  of  stock  can  always  be  demanded  and  ob- 
tained by  the  owners,  when  they  may  desire  them.  They 
are  convenient,  as  evidences  of  stock  existing  upon  the  pro* 
per  book,  in  making  sale  of  stock  to  third  persons,  but  are 
not  indispensable.  Redf.  on  Railw.  50. — Ang.  &  Ames  on 
Corp.  411.  When  a  subscriber  pays  an  installment  of 
stock  he  should  have  a  receipt  of  payment 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 
Cause  remanded  with  instructions  to  enter  judgment  upon 
the  agreed  case  for  the  plaintiff. 

H.  W.  Chase  and  J.  A  WiUtctchj  for  the  appellants. 
W.  C.  Wilson  and  O.  Gardner^  for  the  appellee. 


.■^♦« 


The  Indianapolis  and  Cincinnati  Railroad  Company  v* 

Meek. 

The  Same  v.  Brandon. 

The  Same  v.  Hughes. 

Wtdnetday,         ON  APPEAL  from  Decatur  Court  of  Common  Pleas. 

jumss.  p^^  Oimam* — These  were  suits  to  recover  for  stock  killed 

upon  a  railroad  which  was  not  fenced.  The  defense  set 
up  was,  that  the  owner  of  the  stock  was  not  the  owner  of 
lands  adjacent  to  the  road,  &c 

It  has  been  decided  in  the  case  of  Hie  IndiaiugMlis  and 
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CmeihnaH  RaUroad  Compcmy  v.  Jbmuend^  at  the  Navem"  ^^  Twin, 
ber  term,  1867  (1),  that  such  a  state  of  facts  is  not  a  good      ^^^' 
defense.     See,  also,  3  Kernan,  42.  WmjAMs 

The  judgment  in  each  case  is  affirmed  with  5  per  cent,  tbb  Statb. 
damages  and  costs. 

X  &  Scobey  and  W*  Oumback,  for  the  appellants. 

J.  Ocnrin  and  O.  B.  Hord^  for  the  appellees. 

(\)  Ante,  as. 


'■••^■••'i 


Williams  v.  The  State. 

At  common  law,  the  jury  were,  In  eriminal  cases,  the  exdnsiTe  Jndgei  of  liiD 
.  eridenoe;  Irat  they  were  bound  to  believe  the  law  to  be  as  the  Conrt  stated 

it  in  the  chaige. 
But  the  constitation  of  1851  (art.  1,  §  19),  changed  the  mle;  the  jury  are  now 

the  exdosiye  judges  of  the  law  and  the  evidenoe. 

APPEAL  from  the  Monroe  Ciicnit  Court  Wednesday, 

Davison,  J. — Indictment  for  grand  larceny.     Verdict   "^^' 
against  the  defendant;  upon  which  the  Court,  having  re* 
fused  a  new  trial,  rendered  judgment. 

The  evidence  being  closed,  the  defendant  moved  to  in* 
struct  the  jury  as  follows: 

**  By  the  constitution  of  this  state,  the  jury  in  criminal 
cases  are  the  judges  both  of  the  law  and  the  facts.'* 

This  instruction  was  refused;  but  the  Court  gave  the  y 

following: 

'^  You  are  the  exclusive  judges  of  the  evidence,  and  may 
determine  the  law;  but  it  is  as  much  your  duty  to  beUeve 
the  law  to  be  as  charged  to  you  by  the  Court,  as  it  is  your 
sworn  duty  to  determine  tiie  evidence." 

Whether,  at  common  law,  the  jury  in  criminal  cases  are 
the  judges  of  the  law  of  the  case,  is  a  question  which  has 
been  often  before  this  Court;  and  it  must  be  conceded  that 
its  adjudications  on  the  subject  are  not  unifonn. 
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Mar  Term,  Ttmmsend  y.  The  StctiCj  2  Blaekfl  151,  deddes  that  the 
^^^'  jury  Bxe  the  judges  of  the  faeta,  both  in  cWil  and  criminal 
WiiAiAia  cases,  but  that  they  are  not,  in  either,  the  judges  of  the 
Taa  Statb.  Utw;  that  they  are  bound  to  find  the  law  as  propounded  by 
the  Court;  and  though  they  may  find  a  general  verdict, 
including  both  the  law  and  the  fact3,  still,  if  in  such  ver- 
dict they  find  the  law  contrary  to  the  instructions  of  the 
Court,  they  thereby  violate  their  oath. 

But  this  decision  is,  in  effect,  overruled  by  Warren  v. 
3%e  Siaie,  4  Blackf.  150.  There,  the  Court  held  affirma- 
tively that,  in  an  indictment  for  larceny,  the  jury  have  the 
right  to  determine  the  law  as  well  as  the  facts  of  the  case. 

In  Carter  v.  !Z%e  SUUe,  2  Ind.  R.  617,  the  Circuit  Court 
had  charged  that  the  jury  were  the  judges  of  the  law  and 
the  facts;  but  that  it  was  their  duty  to  believe  the  law  to 
be  as  laid  down  by  the  Court.  This  chai^  was  sustained; 
and  in  the  opinion  delivered,  the  Court  say:  ^  Taken  al- 
together, the  instruction  expresses  the  law.  It  informs  the 
jury  that  it  is  in  their  power  to  find  a  general  verdict  oi 
guilty  or  not  guilty,  as  they  please,  upon  the  whole  case, 
and  at  the  same  time  admonishes  them  that  duty  dictates 
that  they  should  take  the  law  from  the  Court.'*  The  posi- 
tion thus  assumed  is  substantially  the  same  as  that  taken 
in  Unvnsend  v.  Uie  StatCy  viz.,  that  the  jury,  though  they 
may  find  a  general  verdict  induding  both  the  law  and  the 
facts,  are  still  bound  in  duty — ^which  means  their  duty  as 
jurors — their  sworn  duty — to  find  the  law  as  propounded 
to  them  by  the  Court. 

This  exposition  is  no  doubt  correct.  Mr.  WharUm^  in 
his  treatise  on  Criminal  Law,  says:  ^  In  Englandy  it  has 
always  been  held  that  the  Court  were  as  much  the  judges 
of  law  in  criminal  as  in  civil  cases,  with  the  qualification 
that  owing  to  the  peculiar  doctrine  of  autrefois  acquit^  a 
criminal  acquitted  could  not  be  overhauled." 

And  in  this  country  the  same  role  of  decision  is  sustained 
by  a  weight  of  authority  which  seems  to  be  conclusive. 
UnUed  States  v.  Battiste,  2  Smnner,  243^—  Comnumweattk 
V.  Porter,  10  Met  2^2.— Pierce  v.  The  State,  13  N.  Hamp. 
B.  536.— Carpenter  v.  l^e  People,  8  Barb.  60a 
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But  the  question  before  us  does  not  rest  upon  common-  M«j  Tei», 
law  rule.     The  constitution  (art.  1,  §  19),  says:    '^ In  all      *^^' 
criminal  cases  whatever,  the  jury  shall  have  the  right  to    Wxujams 
determine  the  law  and  the  facts."     Hence,  it  will  at  once  ths  Statb. 
be  seen  that  the  jury,  in  the  cases  to  which  the  section  re- 
fers, are  now  at  liberty  to  settie  the  law  for  themselves; 
and  the  result  is,  that  an  instruction  of  the  Court  in  any  de- 
gree tending  to  impair  their  right  so  to  determine  the  law, 
would  be  objectionable;  because  the  party  accused  has  an 
undoubted  right  to  have  the  law  of  his  ease  settied  in 
accordance  with  the  established  rules  of  criminal  proce- 
dure. 

How,  then,  stands  the  case  upon  the  record?  The  jury 
were  tokt-^^^  You  are  the  exclusive  judges  of  the  evidence, 
and  may  determine  the  law."  Thus  far,  the  instruction, 
in  effect,  concedes  their  rig^t  to  adjudge  the  law;  but  its 
concluding  bmnch,  viz.,  ^^  It  is  ^  much  your  duty  to  be- 
lieve the  law  to  be  as  charged  to  you  by  the  Court,  as  it  is 
your  sworn  duty  to  determine  the  evidence,"— renders  the 
instruction  erroneous;  because  the  whole,  taken  together, 
states  the  common«law  rule  which,  as  we  have  shown,  is 
in  direct  conflict  with  §  19,  art.  1,  of  the  constitution. 

Evidently  it  was  not,  in  the  sense  of  the  instruction,  their 
dnty  to  believe  the  law  as  charged  by  the  Court»*otherwise 
they  could  have  had  no  right  to  determine  it  themselves* 
The  instruction  cannot  be  sustained. 

But  we  have  a  statute  which  requires  the  Court,  in  its 
charge  to  the  jury  in  criminal  cases,  to  state  ^  all  matters 
of  law  necessary  for  their  information  in  giving  ther  ver- 
dict" 2  R.  S.  p.  376.  It  is  insisted  that  this  enaetment 
conflicts  with  the  constitution;  but  we  are  not  of  that  opin- 
ion. It  simply  confers  upon  the  Court  an  advisory  power 
— directs  the  judge  to  inform  the  jury  as  to  the  law  of  the 
case;  and  though  it  may  be  their  duty  to  respect  and  give 
due  consideration  to  the  opinion  of  the  Court  on  questions 
of  law  applicable  to  the  facta  proved,  still  the  statute  does 
not,  either  in  terms  or  by  implication,  deprive  the.  jury  of 
their  right,  under  the  constitution,  to  determine  the  law* 
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Msy  Term,   Lynch  v.  The  Slate,  9  Ind.  R.  541.— 2)a%  v.  The  8tate^  at 

^^0-      the  present  tenn  (1). 
WnxiAXt 

Thb  Statb.  Hanna,  J. — In  the  opinion  pronounced  by  the  Conrty  in 
this  case,  I  cannot  concur,  for  the  reason  that  it  is  in  my 
opinion  calculated  to  subvert  the  system  of  jurispnideDoe 
which  has  heretofore  prevailed  in  this  state,  and  defeat  the 
ends  of  justice. 

The  decision  is,  in  effect,  placing  in  the  hands  of  a  jury 
the  unlimited  and  unrestrained  power  to  find  a  defendant 
guilty  or  not  guilty,  without  regard  to  law  or  evideaoe. 
This  is  stating  the  case  strongly,  but  no  stronger  than  the 
conclusion  arrived  at  by  the  Court  will  wanrant.  And  still 
more,  in  cases  of  improper  convictions,  the  pre»ding  judge 
would  yet  have  the  right,  until  it  is  decided  otiierwise,  to 
grant  new  trials,  whilst,  upon  an  improper  acquittal,  there  is 
no  redress  for  violated  law*  Law  is  said  by  writers  to  be  a 
rule  of  action.  It  should  be  fixed,  then.  If  each  jury  de- 
cide for  themselves  what  the  law  is,  there  can  be  no  fixed 
rule — ^no  rule  at  aU — ^upon  any  subject  The  decisions  will 
vary  according  to  the  views  of  different  juries. 

In  the  case  at  bar,  the  instruction  now  held  to  be  enone* 
ons  is  as  foUows: 

^  You  are  the  exclusive  judges  of  the  evidence,  and  may 
determine  the  law;  but  it  is  as  much  your  duty  to  believe 
the  law  to  be  as  charged  to  yon  by  the  Court,  as  it  is  yonr 
sworn  duty  to  determine  the  evidence." 

The  first  branch  of  this  instruction  embodies  the  stata- 
tory  and  constitutional  rights  of  the  jury,  to-wit,  that  they^ 
are  the  exclusive  judges  of  the  evidence — of  all  questions 
of  fact  (2  R.  8.  p.  376,  ^  113)— and  that  they  may  deter- 
mine the  law.  Constitution,  art  1,  §  19.  The  latter  branch 
of  the  instruction,  it  is  assumed,  limits  them  in  the  exer- 
cise of  the  right,  in  the  full  extent  to  which  by  the  consli« 
tution  they  are  authorized  to  exercise  it,  in  determining 
upon  the  law. .  Let  us  see  whether  the  language  used  will 
bear  that  construction.  The  jury  were  informed  that  it  was 
as  much  their  duty  to  believe  the  law  to  be  as  charged  by  the 
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Court,  as  it  was  their  sworn  duty  to  decide  upon  the  evi-  M^y  Tenn, 
dence.  Now,  they  had  just  been  told  that  they  had  full  ^^"* 
power  to  determine  upon  the  evidence — that  they  were  the  Wiujaxs 
exclusive  judges  thereof.  This  evidence  they  received  from  Tbs  Stats. 
the  witnesses,  and  might  give  greater  credit  to  one  than 
another— might  credit  or  discredit  a  particular  witness.  So, 
just  the  same  legal  exercise  of  judgment  and  discrimina- 
tion that  was  used  in  determining  upon  the  weight  that 
should  be  given  to  the  testimony  of  particular  witnesses, 
was  in  Uke  manner  to  be  exercised  in  weighing  the  instruo- 
tionB  given  by  the  Court — ^no  more,  no  less.  They  might 
believe  the  witnesses  or  disbelieve  them;  but  certainly  it 
was  their  duty  to  believe  each  one  had  sworn  honestly  and 
tmly,  if  they  could  reconcile  it  with  their  conscience  and 
the  other  testimony  to  so  believe.  Precisely  to  the  same 
extent,  they  were  called  upon  to  believe  that  the  tribunal, 
whose  duty  it  was  to  give  them  the  law  in  charge,  had  done 
Bo  properly  and  correctly.  The  Court  did  not  say  to  them 
that  they  were  absolutely  to  take  the  law  from  the  Court, 
but  that  in  considering  the  case  it  was  as  much  their  duty 
to  believe  that  the  Court  had  correctly  stated  the  principles 
of  law  governing  that  case,  as  it  was  their  duty  to  believe 
that  witnesses  had  correctly  stated  the  facts.  This  was 
subservient,  too,  to  the  general  statement  which  had,  in  the 
same  sentence,  been  made  to  them — that  they  were  the  ex- 
clusive judges  of  those  facts,  and  mightijdetermine  the  law. 
How  determine  it?  Determine  it  after  giving  due  weight 
to  the  charge  of  the  Court  as  to  what  that  law  was.  Not 
that  they  had  the  right  to  disregard  such  instructions,  with- 
out having  first  weighed  and  considered  them-^not  that 
they  had  the  right  to  cast  aside  any  portion  of  the  testi- 
mony, without  weighing  and  considering  it ;  but  that  it  was 
alike  their  duty  to  consider  the  testimony,  as  detailed  by 
the  witnesses,  and  the  charges,  as  given  by  the  Court;  be* 
cause  it  was  the  duty  of  the  one  to  give  the  testimony,  and 
of  the  other  to  charge  the  law.  They  might,  after  such 
consideration,  say,  <<this  testimony  is  not  evidence;"  and, 
perhaps,  might  say,  <'  this  charge  is  the  law,  but  is  not  ap- 
plicable to  the  facts  proved  in  the  case."    But  it  is  a  ruling 
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Mfty  Tem,  that  may  possibly  lead  to  unfortunate  resnlte,  to  hold,  even 
^^^^^      in  effect,  that  a  jury  can,  without  investigation,  cast  aside 

WILLIAJC9    the  one,  or  disregard  the  other. 

Thb  Statb.  When  a  man  is  indicted,  he  has  a  right  to  a  speedy  and 
fair  trial,  according  to  the  known  and  long-established  rules 
of  law  governing  in  such  cases,  and  he  should  not  be  tried 
by  any  other  standard;  a  jury  should  not  be  at  liberty  to 
shorten  or  lengthen  it,  either  in  requiring  more  or  less  evi- 
dence, as  their  whim  or  caprice  may  dictate,  or  by  laying 
down  unwholesome  legal  principles.  The  safety  of  every 
citizeii  demands  this.  A  jury  may  return  a  verdict  of  guil- 
ty, without  giving  a  reason  therefor,  and  such  verdict  may 
be,  by  them,  based  upon  an  entirely  wrong  construction  of 
the  law.  Where  would  be  the  remedy?  How  could  you 
know  what  operated  upon  their  minds?  The  Court  may 
lay  down  the  law  in  a  charge.  Counsel  may  except,  and 
if  the  charge  is  wrong  have  the  benefit  of  the  exception. 
But  if  the  jury  are  to  be  the  sole  arbiters,  they  may  wron^ 
fully  lay  dowii  the  law  in  a  secret  jury  room,  convict  the 
defendant,  and  cause  him  to  be  executed — executed  for  the 
reason  that  the  whole  case  might  properly  turn  upon  the 
conclusion  of  the  jury  as  to  a  doubtful  state  of  facts — and 
a  new  trial  might  be  refused  by  the  Court,  under  the  sup- 
position that  such  doubtful  state  of  facts  had  been  found 
against  him  by  the  jury,  and,  without  knowing  that  such 
point  of  fact  was  found  in  his  favor,  but  a  wrong  oonchi- 
sion  as  to  the  law  arrived  at  by  them  in  their  secret  confer- 
ence. 

It  would  appear  that  a  plain  statement  of  a  ease,  pro- 
perly involved  in  this  decision,  ought  to  refute  the  position 
taken.  Suppose  a  jury  should  return  a  verdict  of  guilty 
against  a  man  accused  of  a  heinous  offense.  Suppose  the 
evidence  to  be  perfectly  clear— overwhelming — ^and  that  in 
the  charges  every  principle  of  law  governing  the  case  is 
clearly  and  properly  laid  down,  but  in  commenting  upon 
the  powers  and  duties  of  the  jury,  the  same  statement 
should  be  made  by  the  judge  as  in  this  case;  would  the 
Court,  believing  the  verdict  to  be  right  by  the  evidence — 
right  by  the  law — and  that  the  man  ought  to  be  convicted, 


OF  THE  STATE  OF  INDIANA.  609 

— reverse  the  case  because  in  these  comments  the  judge   May  Term, 
may  have  so  far  blinded  and  misled  the  jury  as  to  induce       •*^^^^' 
them  to  return  a  correct  verdict, — and,  therefore,  setf  it    Wilmam 
aside  ?  Tbb  Statb. 

This  is  not  a  strained  construction  of  this  decision,  but 
a  correct  exposition  of  its  doctrines,  when  carried  to  their 
legitimate  conclusion. 

Again,  if  this  unchecked  right  of  determining  the  law 
exists  in  the  jury  as  to  matters  arising  upon  the  trial,  is  it 
limited  or  unlimited?  If  unlimited,  then  the  jury  might 
pass  upon  the  validity  of  the  indictment,  or  the  legality  of 
ady  other  portion  of  the  record.  But  this  Court  has  deci*- 
ded,  in  the  case  of  Daily  v.  Hie  State,  at  this  term,  that 
such  is  not  the  province  of  the  jury.  But  I  insist  that 
the  legitimate  consequence  of  the  doctrines  of  the  Comrt 
in  this  case,  when  carried  out,  would  give  the  jury  the  same 
power  to  determine  the  law  upon  one  as  well  as  another 
branch  of  the  case — ^upon  the  record  as  well  as  the  evi« 
dence. 

It  is  conceded  by  my  brother  judges  that  the  case  of 
Carter  v.  The  State,  2  Ind.  R.  617,  was,  at  that  time,  a  prc^ 
per  exposition  of  the  law — and  why?  Because  it  was  in 
accordance  with  the  common  law,  which  was  in  force  here, 
and  which  secured  the  right  of  trial  by  jury  in  a  Court,  and 
subject  to  the  control  of  a  judge,  as  to  the  admission  of 
evidence  and  charging  the  law  to  the  jury.  It  did  not  con- 
template that  the  jury  should  try  the  case  out  of  a  Court, 
and  independent  of  the  supervision  of  a  judge,  supposed 
to  be  learned  in  the  law,  as  to  the  reception  of  evidence, 
and  as  to  the  exposition  of  legal  questions. 

This  Carter  case  is  in  like  manner  in  accordance  vdth 
the  practice,  in  our  federal  Courts,  under  the  constitution 
of  the  United  Staies,  That  instrument,  in  all  criminal  pro- 
secutions, secures  to  the  accused  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  (Const  U.  S,  art.  3,  §  9, 
and  art.  6  of  the  amendments) ;  and  yet  but  seldom  since 
the  impeachment  of  Judge  Chase  has  it  been  maintained 
that  a  jury,  under  those  provisions  could  act  independently 
of  the  Court;  but  to  the  reverse,  it  is  now  the  daily  prac* 
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filay  Tena,   tice  for  the  Coiirt  to  give  them  the  laW|  and  they  detennine 
18S8-      the  facts. 


WiLUAMs  W£he  recoid  m  the  Carter  case  shows'  that  the  defendant 
Trb  Statb.  asked  the  Court  to  instmct  the  jury  that  ^4he  jury  are  the 
judges  of  the  law  and  the  facts,  and  can  find  their  verdict 
accordingly;  which  the  Court  refused  to  give  in  terms,  but 
gave  it  with  the  following  qualifications,  to-wit:  'The  jury 
are  the  judges  of  the  law  and  the  facts,  and  can  find  their 
verdict  accordingly;  but  you  are  to  believe  the  law  as  laid 
down  by  the  Court  to  be  the  law  of  the  land/" 
^  Here  was  a  positive  injunction  laid  upon  the  jury  to  take 
the  law  from  the  Court,  absolutely — not  to  the  same  ex- 
tent that  they  might  detennine  the  facts,  but  unqualifiedly 
and  without  reserve — stronger,  much  stronger,  than  the 
charge  in  the  case  at  bar;  and  that  instruction  was  ap- 
proved by  this  Court,  and  the  judgment  against  the  man 
affirmed. 

But  it  is  said  that  the  new  constitution  has  abrogated 
the  rule  of  practice  which  prevailed  at  the  time  of  that  de- 
cision, which  was  in  1851,  and  that  although  that  mle  of 
practice  was  then  right,  yet  that  a  new  era  has  dawned 
upon  us,  or  rather  upon  juries,  since  the  adoption  of  this 
new  constitution  in  1851, 

Let  us  examine  this  question.  Here,  it  might  be  pre- 
mised that  if  the  framers  of  that  instrument  had  intended 
to  work  so  radical  a  change  in  the  practice  of  admini8te^ 
ing  the  laws  as  to  make  the  jury  onmipotent  and  the  judge 
a  mere  automaton  to  record  their  findings,  it  is  rather 
strange  that  so  great  a  change  should  not  have  been  talked 
about  by  them,  and  so  held  by  some  of  our  numerous 
judges,  in  the  multiplicity  of  constitutional  questions  in* 
vestigated  in  the  five  years  past.  It  is  believed  that  it  was 
not  the  intentipn  of  the  framers  of  the  constitution,  by  the 
adoption  of  the  section  relied  on,  to  institute  such  entire 
change.     That  section  is  as  follows: 

'^  Sec.  19.  In  all  criminal  cases  whatever,  the  jury  shall 
have  the  right  to  determine  the  law  and  the  facts."  1  B. 
S.  p.44. 

That  belief  is  in  accordance  with  the  former  decisions  of 
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this  Cburt,  since  1852,  upon  the  point  involved ;  to-wit,  in  ^^7  I'^'n, 
the  case  of  DrukiU  v.  l^e  State,  Rice  v.  The  State  and  ^^Q- 
Stocking  V.  The  State^  which  weie  convictions  for  mnrder  Williams 
in  the  first  degree^  and  in  each  of  which  the  decision  in  the  Thb  Stats. 
Carter  case  is  approvingly  alluded  to,  either  directly  or  in- 
directly, the  convictions  maintained,  and  the  men  executed* 
The  record  in  the  case  of  Stocking'  v.  The  StatCj  points  out 
as  one  of  the  erroneous  rulings  of  the  Court,  that  the  in- 
structions abridged  the  constitutional  privilege  of  the  jury, 
and  misled  them  as  to  their  right  to  determine  the  law 
under  the  constitution,  and  refers  to  1  R.  S.  p*  44,  §  19 — 
thus  pointing  out  the  section  upon  which  this  decision  is 
now  made  to  rest.  And  the  argument  then  made  by 
counsel  was,  that  the  Carter  case  was  based  upon  the 
common  law  and  the  old  constitution,  and  was  -then  cor- 
rect; but  that  the  new  constitution  vested  in  the  jury  the 
power  to  determine  the  law  as  well  as  the  facts,  even  in 
«•  opposition  to  the  Court's  instructions,"  ice  In  alluding 
to  the  instructions,  judge  Stuart  says:  ^^This  instruction 
is  correct.  It  is  far  less  objectionable  than  this  Court  has 
sustained.  Carter  v.  The  State^  2  Ind.  B.  617.  There 
the  instruction  was,  that  it  was  '  the  duty  of  the  jury  to 
believe  the  law  as  laid  down  by  the  Court,'  and  it  was 
held  to  be  correct."  So  in  Rice  v.  The  State,  Judge  Per- 
kins says :  "  We  shall  say  nothing  upon  the  subject  of  the 
cbaige  of  the  Court  to  the  jury.  It  has  been  held  i|i  Dris* 
kill  V.  The  State,  at  this  term,  that  such  a  charge  is  not 
erroneous."  In  Dri$kill  v.  The  State,  referred  to.  Judge 
Pettit  had  instructed  the  jury  that  '^in  this  and  all  criminal 
cases  the  jury  has  a  right  to  judge  of  the  law  and  the  facts; 
but  it  is  the  duty  of  the  Court  to  instruct  them  as  to  what 
the  law  is,  and  it  is  proper  for  them  to  respect  and  take 
for  law  what  the  Court  declares  it  to  be."  It  was  con- 
tended that  the  part  of  this  instruction  which  advised  the 
jury  that  it  was  "  proper,"  &c.,  to  the  end  of  the  sentence, 
was  wrong.  Judge  Davison  says:  "The  point  involved 
in  this  position  has  been  decided*  Carter  v.  The  State,  2 
Lid.  B.  617,  was  an  indictment  for  murder.  In  that  case 
the  Court  instructed  the  jury  that  they  were,  &c«    Held, 
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May  Term,  that  the  instruction  waa  right*     This  case  ia,  in  our  opin- 
^^^*      ion,  a  correct  exposition  of  the  law,  and  is  decisive  of  the 
Williams    question  under  consideration."     Here,  not  only  the  instnic- 
Thb  Rtats.  tion  of  Judge  PettU  is  held  to  be  conect,  and  which  it  is 
not  intended  to  call  in  question  now,  but  the  case  of  Car- 
ter is  referred  to  as  being  at  that  time,  to*wit,  in  1855,  a 
correct  exposition  of  the  law.     It  is  evident,  then,  that  up 
to  that  time  the  construction  now  placed  upon  the  new 
constitution,  had  not  been  maintained  by  this  Court.  Aud 
the  question  is,  ought  it  to  be? 

In  determining  this  question  we  should  look  to  seme 
other  decisions,  &c.  In  Murphy  v.  The  State,  6  Ind.  R. 
4dOj  and  Lynch  Y.  The  Siate,9  bid.  R.  541,  this  Court  held 
that  the  Court  trying  the  case  has  the  power  to  prevent 
tsounsel  from  reading  from  law  books  to  the  jury.  In 
Welch  v.  WattSj  this  Court  held  that  the  Court  is  bouod 
to  instruct  the  jury.  9  Ind.  R.  115.  And  so  is  the  statute 
2  R  S.  pb  110.  And  so  is  the  statute  regulating  ciiminal 
trials.    2  R  S.  pp.  375,  376. 

Now,  if  these  decisions  are  correct,  from  whence  do  the 
jury  derive  a  knowledge  of  the  law  that  should  enable 
them  to  come  to  a  coiject  conclusion  in  an  intricate  crimi* 
nal  trial.  The  Court  can  refuse  to  pennit  attorneys  the 
privilege  of  reading  it  in  the  hearing  of  the  jury.  They 
are  authorized,  according  to  this  decision,  to  entirely  disre- 
gard what  the  Court  may  say  to  them  upon  the  questions 
of  law  involved.  Are  they  supposed  to  have  an  intuitive 
knowledge  of  the  law?  Is  the  arbitrary  rule  and  fiction  of 
law  to  prevail  in  reference  to  a  juror  as  in  cases  afiectiJig 
a  man's  personal  relations  towards  society  and  other  men 
— -4;hat  he  is  presumed  to  know  what  the  law  is,  and  there- 
fore responsible  if  he  violates  it?  Certainly  it  will  not  be 
argued  that  the  tribunal  which  holds  in  its  hands  the  life, 
the  liberty,  and  the  right  of  property,  of  every  citizen,  can 
arbitrarily  dispose  of  those  sacred  rights,  in  blissful  ig^o^ 
ance  of  the  principles  of  law  governing  their  possession 
cmd  enjoyment.  Suppose  a  case  was  on  trial  before  a  jury 
who  had  not  made  law  the  subject  of  reading  or  reflection, 
in  which  the  Court  should  refuse  to  permit  counsel  to  read 
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to  them  the  law,  and  that  jury  shotild  refuse  to  pay  any  May  Tonn, 
heed  to  the  charge  of  the  Court  upon  the  law, — ^what  cer-  ^Q^' 
tainty  could  there  be  that  the  law  would  be  correctly  ap-  Williams 
plied?  None — however  honest  the  men — ^unless  the  fiction  thb  Stats, 
is  a  truth,  and  no  longer  a  fiction,  that  every  man  is  pre- 
sumed to  know  the  law  controlling  him  as  an  individual, 
and  not  only  so,  but  that  it  applies  with  equal  force  to  him 
when  acting  as  a  juror,  and  in  pointing  out  to  him  law 
governing  the  case  in  hand,  as  well  as  his  rights  and  duties 
as  a  juror.  If  this  is  true,  how  could  such  juror,  with  such 
intuitive  and  perfect  knowledge  of  his  rights  and  duties,  be 
misled  by  a  charge  directed  to  a  limitation  of  his  rights 
and  privileges,  or  an  increase  of  his  duties  ?  Let  us  for  a 
moment  again  advert  to  the  case  given,  in  which  it  was 
supposed  that  the  evidence  was  clear — ^the  charge  of  the 
Court  upon  the  law  governing  the  case  right — ^the  pre- 
sumption, under  the  construction  of  the  constitution  main- 
tained in  this  decision,  would  be,  that  the  jury  had  the 
knowledge  and  the  right  to  decide  the  law  and  the  facts  of 
the  case  correctly, — ^would  that  presumption  change  in  a 
moment,  upon  the  returfi  of  a  verdict  of  guilty,  because 
the  Court,  in  charging  the  jury  as  to  their  rights,  should 
say,  "it  is  as  much  your  duty  to  believe  the  law  to  be  as 
charged  by  the  Court  as  it  is  your  sworn  duty  to  decide 
upon  the  evidence,"  and  therefore  the  law  presumes  they 
were  misled? 

AU  these  considerations  lead  to  but  one  conclusion,  and 
that  is,  that  it  was  not  the  intention  of  the  firamers  of  our 
constitution  to  thus  uproot  the  safeguards  which  had  pre- 
vailed in  the  administmtion  of  our  criminal  law;  but  that 
Courts  should  still  be  organized  and  held  responsible  to  a 
superior  tribunal  for  a  correct  exposition  of  the  law,  and 
juries  should  be  impanneled  and  have  the  right  to  pass 
upon  the  facts  of  every  case,  and  determine  the  application 
of  the  law  of  the  case,  as  charged  by  the  Court,  receiving 
it  as  law. 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded, &C. 

Vol.  X.— 33 
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May  Tern,  J,  W.  Gordon  (2),  A.  H.  Connor^  M.  C.  Hunter  and  R 

^0^'  C.  Dwnmng^  for  the  appellant 

Williams 

T.  fi)  Port. 


Tbs  Statb. 


(2)  Mr.  Gordon  snbmittcd  the  foDowingai^B^iiinetttinbehalf  of  the  ippellflnt: 

I  shall  maintain  the  following  propoidtions : 

I.  The  jnrji  in  all  actioiu,  dvil  and  crimhial,  at  common  law,  upon  graeial 
issue  joined  and  snbmitted  to  them,  had  a  right  to  detennine  the  law  end  the 
eridence ;  and  in  criminal  actions  this  right  was  absolute— snbject  to  so  con- 
trol nor  review. 

n.  In  all  criminal  cases  whatercr,  the  right  to  determine  the  law  and  the 
evidence  is  in  liiis  state  goarantied  to  the  jury  by  an  uncquiTocal  constitBtioiisl 
provision. 

Firgt.  Of  the  right  of  the  jury  in  criminal  and  dvil  cases  at  common  law,  to 
determine,  upon  general  issue  joined,  the  law  and  the  facts ;  and  of  the  absolate 
ultimate  quality  of  this  right  in  criminal  cases. 

1.  This  right  is  shown  by  the  original  constitution  and  history  of  tlie  jury 
itself.  The  Saxon  juiy  originated  in  the  Court  of  the  hundred,  in  which  sll 
the  hundredors  assembled,  and  determined  cases  without  the  direction  of  any 
Court,  cither  as  to  the  law  or  the  facts.  Snbsequently,  owing,  doubtless,  to  tlu 
inconvenience  arising  fh)m  this  mode  of  trial,  the  number  was  limited  to  twdre 
men,  who  were  summoned  by  the  sheriff,  irom  the  immediate  neighboifaood 
where  the  fiicts  of  the  case  transpired,  and  found  their  verdict  from  their  own 
knowledge.  The  whole  twelve  had  to  agree  to  the  verdict.  From  this  le- 
quired  unanimity,  it  not  unfrequently  became  difficult  to  obtain  a  verdict,  and 
a  change  was  in  consequence  introduced  into  the  constitution  of  the  jury.  Hdi 
consisted  in  summoning  others,  also  from  the  same  vicinage,  until  there  ▼en 
found  twelve  who  could  agree.  The  next  change  introduced,  was  that  of  fiim- 
moning  witnesses,  in  case  the  jury  could  not  agree  from  their  own  knowledge; 
and  these  witnesses  retired  with  the  jury  when  considering  of  their  verdict,  and 
delivered  their  testimony  privately  to  them.  But  this  method  was  not  satidlMN 
tory,  and  the  witnesses  were  at  length  brought  before  the  Court,  and  examined 
by  the  parties  under  the  direction  of  the  judges ;  after  which  the  jury  retired  to 
consider  of  their  verdict,  and  were  at  liberty  still  to  find  upon  their  own  know- 
ledge, disregarding  the  witnesses  altogether;  or  to  fiiid  upon  the  combined 
strength  of  their  own  knowledge  and  the  testimony;  or  upon  the  testimony 
alone- without  ref^nce  to  their  own  knowledge.  From  the  commencement  of 
thiB  examination  of  witnesses  in  Court,  dates  the  beginning  of  our  law  of  eri- 
dence. The  following  authorities  are  cited  in  support  of  the  foregoing  obser- 
vations :  Hume's  Hist.  Eng.  vol.  1,  pp.  71,  72,  73 ;  Laws  of  Edward  the  Con- 
fossor,  c.  2;  Guizot's  Hist.  Rep.  Gov.  p.  44;  1  Spenoo's  Equity  Jtuisdidion 
of  the  Court  of  Chancery,  pp.  112, 118,  and  additional  note  to  3d  chap.,  u/.  pp- 
128, 129 ;  2  Hale's  Hist.  Com.  Law,  pp.  134  to  155,  inclusive;  3  BlacL  Com. 
chap.  33,  p.  349;  2  Sullivan's  Lectures,  94,  99,  158;  2  Inst.,  c.  12  Mag. 
Charta,  p.  24;  1  Reeves  Hist.  Com.  Law,  p.  86;  11  Henry  4;  1  Stark.  Ev.  p.  5, 
note  e.  Wood's  Inst.  p.  597;  Hobart's  Rep.  227;  2  Reeves  Hist.  Com.  Law, 
p.  3  to  the  end  of  c.  8. 

2.  The  Courts  of  England  had  no  power  at  common  law  to  compel  die  jniy 
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m  any  case,  civil  or  crimmftl,  to  find  a  special  Terdict.    It  was  therefore  at  the  Maj  Term, 
option  of  the  jury  to  find  a  general  or  special  Tordict.    If  in  findliBg  a  general        1858. 
▼erdict  tiicy  disregarded  the  instmctions  of  the  Conrt,  tiie  judges  had  no  right- 


fnl  power  to  sot  aside  the  rerdict,  or  to  pnnish  the  jurors.  So  &r  as  the  Courts  vv  illiajib 
were  conoemed,  the  finding  of  the  jury,  both  as  to  the  law  and  the  evidence,  Xhb  Stats. 
waa  conclasive  and  final.  I  do  not  say  that  new  trials  were  not  grantable  in 
chancery;  for  upon  a  proper  case  made  they  were.  At  common  law— in  the 
common-law  Conrts— new  trials  were  not  grantahle  in  as&y  case,  on  account  of 
the  erroneous  findnig  of  the  jury,  whether  in  matters  of  law  or  fact.  The  ear- 
liest recorded  case  of  a  new  trial  thus  granted,  that  I  have  been  aUe  to  find, 
dates  no  farther  back  than  1648;  and  Spencty  in  his  learned  and  excellent 
treatise  on  the  "Equitable  Jurisdiction  of  the  Court  of  Chancery,"  dates  the 
first  new  trial  at  common  law  no  further  back  than  1665.  Although  this  is  a 
mistake,  jet  it  serves  to  show  that  even  tben  the  practice  was  not  generally  in- 
troduced, and  the  exceeding  scarcity  of  instances  thereof  before  that  time;  for 
none  who  have  examined  Mr.  Spenc^s  book  will  deny  his  great  research.  It 
was  not  in  the  power  of  the  Courts  of  law  to  grant  new  trials;  the  practice  of 
finding  and  imprisoning  juries  for  disregarding  the  directions  of  the  Court  was 
never  sanctioned  by  the  common  law;  and  Hie  process  of  attaint  was  not  at 
the  option  of  the  Court,  but  of  the  party  injured  by  the  false  verdict,  to  insti- 
tute. Inasmuch,  therefore,  as  the  jury  could  find  a  general  verdict,  at  their 
option,  including  law  and  fact,  in  which  they  miglit  wbolly  disregard  the 
Court's  direction,  and  as  the  Court  had  no  power  to  call  them  to  account  for 
their  finding,  they  were,  as  to  the  Court,  judges  of  the  law  and  the  evidence. 
The  want  of  power  in  the  Courts,  either  to  punish  or  control  them,  will  be  seen 
by  reference  to  the  treatment  of  LUbum^t  jury.  2  State  Trials,  fol.  from  69  to 
85;  P&in*8  jury,  id,  616,  616;  and  see,  also,  BuaheWs  case,  Vaugban,  185  to 
158;  Hume's  Hist.  Eng.  vol.  4,  pp.  349,  350. 

8.  At  common  law  a  verdict,  false  either  in  fact  or  in  law,  could  only  be  set 
a«lde  by  an  attaint;  and  in  criminal  cases  no  attaint  was  allowed. 

The  process  of  attaint  for  false  verdict  in  dvil  actions,*  is  defined  by  Wood 
to  have  been  a  writ  that  "  lies  against  a  jury,  to  examine  whether  a  jury  of 
twelve  men  gave  a  false  verdict,  or  contrary  to  evidence,  in  a  Court  of  record, 
upon  issue  joined,  that  upon  conviction  of  the  jury  the  judgment  following 
upon  it  may  be  reversed."  Wood's  Inst.  p.  608.  It  lay  equally  for  a  verdict 
false  in  law,  as  for  one  false  in  fact.  Hobart,  227. — ^2  Sullivan's  Lectures,  258. 
— ^2  Hale's  History  Com.  Law,  154, 155. — 8  Black.  Com.  p.  878^ — 2  Inst.  p. 
130 — Com.  on  c  14  Stat.  Marlb.-^M  on  c.  38  1  Weetm.,  p.  237^— /<f.  on 
c  12  Irlagna  Charta,  p.  25.— -Zrf.  on  2  Edw.  6,  c.  13,  p.  662.^ — Id,  on  c.  30 
2  We»tm.,  p.  424.  The  whole  subject  of  attaints  is  presented  in  FHx.  KaL 
Brov.  p.  241  to  258,  inclusive.  The  foregoing  autborities  show  the  right 
of  the  jury  to  find  a  general  verdict,  both  of  law  and  ibct;  and,  also,  the 
consequences  which  they  might  bring  upon  themselves  by  finding  a  fiUse  ver- 
dict— false  either  in  law  or  fact — in  a  civil  action.  The  following  further 
authorities  also  establish  tiiat  such  was  their  right.  Alluding  to  special  ver- 
dicts, and  to  general  verdicts  with  a  special  case,  Blachtone  says :  "  But  in 
both  these  instances,  the  jury  may,  if  they  think  proper,  take  upon  themselves 
to  determine,  at  their  own  hazard,  the  complicated  question  of  fact  and  law, 


•  It  was  abolished  6  Geo.  4,  c.  59,  \  60. 
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May  Term,    aad  without  any  f  pecial  Terdict  or  special  csfle  may  find  a  Terdict  abGolntelj 
1858.       ^^^'  ^^  ^  plaintiff  or  defendant"    3  Black.  Com.  378. 

And  lAttkton  had  said  before  him  as  much:    **  If  they  [the  jniy]  will  take 


'^"'^^'^     npon  them  the  knowledge  of  the  law  upon  the  matter,  they  may  give  their  ver- 
The  Statb.  ^^  genenlly,  aa  is  put  in  their  chaige/'  &e.    lat  on  Tennres,  i  368,  as  in  2 
Coke  thereon,  228,  a&b. 

Upon  iMah  my  lord  Cokx  saith:  **  Althqngh  the  jniy,  if  they  vOl  take 
upon  them  (as  Littlbtoit  says)  the  knowledge  of  the  law,  may  giTe  a  geneial 
▼erdict,  yet  it  is  dangerous  for  them  so  to  do ;  for  if  they  do  mistake  the  lav. 
they  ran  into  the  danger  of  an  attaint;  therefore,  to  find  the  special  matter  i5 
the  safest  way  where  the  case  is  doubtfnl,"    8  Co.  lit  228,  a,  b. 

4.  That  this  was  not  merely  the  power,  bnt  the  tight  of  the  jury,  acoordiog 
to  the  common  law,  is  to  my  mind  dear,  from  the  feet  that  in  all  cases  in  the 
ancient  books,  and  statntes  declaratory  of  the  common  law,  the  right  to  fiod 
the  fects  specially,  or  a  special  yerdict,  is  spoken  of,  and  treated  as  the  piiri- 
lege  of  the  jury,  to  be  exercised  or  not  at  their  own  option.  It  was  doobtleu 
declared  by  statute  for  their  advantage,  that  Courts  might  not  coo^  tfaem  to 
find  a  general  rerdict  unless  they  chose  to  do  so.  The  statute  of  2  Westm. 
is  in  point.  It  is  there  enacted :  "  Item,  OrdintUum  est,  quod  jutUdam  ad  am- 
SOS  eapiend.  aasignati  non  compdkaU  juraiares  dicert  prcudm,  si  JU  disminm  vd 
mm  dummodo  dicare  voluerint  veritatem  focH,  et  peten  eutxUium  jiutk,;  ted  n 
9ponie  velint  dicare  quod  diseeieina  est,  vd  non,  ada»ittatur  eonim  sidt  suo  periak." 
2  Westm.  c.  30.  Upon  which  ,my  lord  Cokb  hath  the  following  commen- 
tary:  "  In  the  end  it  hath  been  resoWed,  that  in  all  actions  perBonal,  real  and 
mixet^  and  upon  all  issues  joined,  general  and  special,  the  jury  might  find 
the  special  matter  of  feet  pertinent  and  tending  only  to  the  issues  joined;  and 
thereupon  pray  the  discretion  of  the  Court  for  the  law." 

I  conclude,  therefore,  that  as  the  juiy  might  or  ndghi  not  find  a  special  or  « 
general  ToAict,  at  their  own  option,  they  were  judges  both  of  the  law  and  the 
fects ;  but  if  that  option,  in  cases  of  difficulty,  led  them  to  find  a  special  Teidict 
as  the  more  certain  method  to  escape  an  attaint  for  a  verdict  felse  in  law,  then 
they  had  the  privilege  of  doing  so.  But  this  special  verdict  was,  after  all,  bnt 
one  of  two  methods  of  dischaiging  their  duty  as  jurors,  either  of  wliich  w 
equally  open  to  them,  and  therefore  equally  lawful  and  lig^t 

5.  The  criminal  jury  was  never  subject  to  Attaint  for  verdict  felse  in  fret  or 
in  law;  and  as  they  were  superior  to  any  rightful  control  by  the  ConrtSf  or 
any  just  (I  mean  legal)  punishment  for  disregarding  the  directions  of  the  Govt 
in  such  cases,  it  follows  that  dieir  power  to  decide  upon  the  law  and  the  facts 
in  aU  criminal  caaes  was  arightfnl,  legal  power,  as  already  shown;  andaUoan 
nltiTnate  and  final  power,  which,  when  once  exercised,  was  subject  to  no  lerieT, 
and,  therefore,  to  no  reversal.  Fitz.  Nat.  Brev.,  tit.  Writ  of  Attaint,  p.  341  to 
2S8.  In  none  of  the  ancient  decisions  or  treatises  of  ciiminal  law,  as  Coke. 
Foster,  ete.,  do  I  find  any  aUusion  whatever,  of  an  authoritative  character,  to 
attaints  for  false  verdict  in  criminal  actions.* 

6.  But  any  power,  wherever  vested  by  the  constitution,  and  in  whomsoever 
vested,  which  is  thus  ultimate;  i.  e.,  any  power  so  vested  in  any  fenctionaiy, 


*  Mr..  Gordon  has,  since  submitting  his  argument,  furnished  me  a  reference 
to  Hale's  P.  C,  where  it  is  said  that  an  attaint  might  be  had  for  false  rerdici  in 
a  criminal  case. — ^Bbportbr. 
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by  the  constitution,  that  the  fnnctionaiy  \b  accountable  to  no  other  fanctionary  Maj  Tenn, 
of  the  goyemmenty  for  the  manner  in  which  he  performB  the  ftmction;  and        1858. 
where  the  function  having  been  exercised,  the  act  itself  is  subject  to  no  reyiew, 


or  reversal  for  error ;  is  nltimate,  final  and  rightful,  however  exercised,  at  least  ^^^^^-^^^ 
so  far  as  the  constitution  vesting  the  power  is  concerned.  The  jury  in  criminal  Xhe  Statb. 
actions  was  at  common  law  vested  with  this  ultimate  power,  at  least  in  all  cases 
of  felony.  And  to  admit  the  power  and  deny  the  right,  involves  all  the  ab- 
surdities arising  from  an  attempt  to  apply  to  a  man  in  society,  and  as  a  mem- 
ber thereof,  the  higher  law  doctrines  so  much  spoken  of  by  honest,  well-mean- 
ing men,  who,  nevertheless,  in  the  application  of  their  doctrines  to  man  social 
— man  the  citizen — are  guilty  of  a  great  error  in  judgment. 

It  is  admitted,  that  in  criminal  trials  at  common  law  the  power  of  the  jury 
was  ultimate  and  final,  whether  exercised  in  acquitting  or  punishing — ^in  pur- 
suance of  the  instructions  of  the  Court,  or  in  direct  contravention  thereof.  .  4 
Black.  Comm.  361. — LUbum^s  case,  2  State  Trials,  69  to  85. — Penn*$  Jury, 
id,  615,  ei^.^BushdPs  esse,  Yanghan,  135  to  158;  Tke  United  States  t,  GU- 
bert  et(U.9  Sumner,  19  et  teq. 

It  follows,  therefore,  that  the  power  of  the  jury  being  thus  ultimate,  whether 
exercised  in  acquitting  or  punishing,  was  at  common  law,  and  by  the  origi- 
nal constitution  of  the  jury,  rightfiil.  Nor  does  the  force  of  this  conclusion 
Bufibr  the  slightest  diminution  from  the  doctrines  relatmg  to  special  verdicts; 
for  tiiey  arose  as  the  privfiege  of  the  jury — not  to  diminish  but  to  enlarge  their 
rights  in  every  case.  2  Westm.  c.  80,  and  Coke's  commentary  thereon,  above 
cited. 

7.  If  the  judges,  however,  had  an  exclusive  right  to  determine  the  law  in 
criminal  as  well  as  in  civil  actions,  how  does  it  happen  that  in  criminfl  prac- 
tice such  a  thing  as  a  demurrer  to  evidence  is  entirely  unknown?  What  is  the 
reason  for  this  diversity?  If  the  Court  and  jury  sustain  the  same  relation  to 
each  class  of  cases,  how  does  it  happen  that  in  civil  actions  the  parties,  by  de- 
murrer to  evidence,  can  take  the  case  from  the  jury  and  refer  it  to  the  Court, 
upon  an  admitted  state  of  facts,  while  no  one  contends  for  any  such  right  in 
crnninal  actions?  There  is  doubtless  a  reason  for  the  diversity;  but  what 
other  reason  can  be  fotmd  than  the  right  of  the  parties — ^the  state  and  defendant 
— mutually  to  insist  upon  having  the  case  resolved  by  the  jury?  In  England 
it  was  never  in  the  power  of  a  defendant  to  compel  the  king's  counsel  to  join 
in  demurrer  to  the  evidence  in  ft  criminal  prosecution,  nor  vice  vena.  It  was, 
also,  at  the  option  of  the  judges'  to  overrule  any  such  demurrer,  and  compel 
the  parties  to  go  on  before  the  jury.  It  was,  therefore,  never  the  right  of  either 
the  king  or  the  subject  at  common  law;  for  a  right  may  always  be  asserted  and 
maintained  in  Courts  of  justice,  and  in  spite  of  Courts  of  justice.  It  is  of  the 
essence  of  a  right,  that  it  depends  not  upon  any  man's  will  or  permission,  but 
upon  tiie  law.  1  Chitty  Cr.  Law,  626.— «  Co.  Rep.  104.— 2  H.  Bhfcck.  187.— 
Coke  on  Litt,  72. — %  FhQ.  £v.  6th  ed.  298.  And  the  same  condnsion  follows 
from  the  rule  in  The  State  v.  Meade,  4  Blackf.  309;  for  if  the  trial  by  the  Court 
was  void,  as  being  a  violation  of  the  r^ht  of  the  state,  it  seems  to  be  almost 
precisely  the  same,  if,  after  going  to  a  jury,  the  defendant  could  by  demurrer 
to  the  evidence  take  the  case  from  the  jury,  and  submit  it  to  the  Court.  But 
if  a  defendant  may  not  do  this  as  of  right,  whyi  There  can  be  no  other  reason, 
but  that  either  party  has  a  right  to  have  the  jury  not  only  find  the  facts,  but 
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May  Teim,    deduce  tfa«  kgel  ooBfleqtteaoM  thecefipom.    And  that  makes  then  Jndgts  oC  die 
1858.       1*^  luid  fiMsts;  and  i»,  therefore,  all  that  I  coDtend  for  in  tiiis  cuue. 

8.  The  right  to  find  a  general  verdict  neeeMarily  impUeB  the  right  to  ind— 


WiLUAXB  JBdg«_bo|h  the  law  and  the  UcU;  for  ex  fado  oritur  jus.  Bat  how  shaU  dug 
The  Stats.  ^^  plMce  where  the  law,  which  the  jwrj  are  bonnd  to  take  from  the  Conn, 
under  pain  of  being  gnilty  of  llie  crime  of  peijay,  is  laid  down  before  the  <aeti 
are  datermiaed,  unless  we  concede  to  the  Coort  also  the  ri^  to  deteraune 
both  the  ftcts  and  the  law,  and  thus  abolish  all  nseAd  fenetions  of  the  jury,  ex- 
cept, perhaps,  that  of  shielding  the  jndges  ftom  tiie  responsibilitj  incideiit  to 
f  detecminittg  both  the  ikcts  and  the  law  in  cases  where  that  dntj  might  become 

unpleasant?    The  fiusts  of  erery  case  form  the  germ  from  which  the  law  giewi 
up— the  law  is  but  the  plant. 

Every  judge  who  has  reflected  upon  the  philosophy  of  anj  rale  of  bv, 
kpowB  that  it  is  impossible  to  state  it,  without  stating  also,  either  esqicessly  or 
by  implication,  the  focts  out  of  which  it  arises,  firery  chaige  most  do  thii. 
To  assume,  therefore,  that  the  jury  ara  bound  to  find  the  law  to  be  ss  the  Conct 
''chaige  it  to  be,"  is  to  assume  tfiat  they  are  equally  bound  to  find  Ae  ftcu 
ae  they  are,  either  expressly  or  by  necessary  and  unavoidable  impUcatbi, 
embodied  in  the  charge.  And  that  is  to  take  from  the  jury  both  the  law  tod 
the  focts*— is,  in  efliDct,  to  annihilatB  eveiy  useftd  fimction  of  the  jury,  where 
they  are  bound  to  give  a  general  verdict. 

The  most  that  can  be  claimed  for  the  chaige  of  any  Court  prior  to  itx^d 
found,  is  tiiat  it  is  an  approximation  to  the  rule  of  law  that  must  govern  the 
very  case,  under  trial,  when  the  jury  ascertain  it.  The  charge,  therefore,  can 
never  become  more  than  an  analogy,  more  or  less  proximate  to  the  case  at 
bar.  To  make  it  anything  more,  fixes  both  the  law  and  the  focts  before  the 
jury  retires;  and  makes  them  but  the  echo  of  the  Court.  My  Lord  Hue 
seemed  to  have  had  this  view  before  him,  when  he  wrote  his  account  of  the 
resolution  of  "all  the  judges  of  England,**  in  tiio  case  of  Wagttaff,  who  nu 
fined  at  Newgate  for  acquitting  Rickard  Tomaon  and  others  indicted  for  oonTea- 
tides.  The  judgment  fining  Wagtiaff  alleges  that  the  acquittal  of  Toamm  was 
**de  preedida  transgreeaume  et  amiemptu  contra  regem  httjua  regm  aagUa;  d 
oontra  planam  eandentiam,  ei  contra  diroetumem  curiee  in  materia  legia"  etc.  Wag' 
etqff'wsxd  his  fellows  were  for  this  acquittal  committed.  He  obtained  a  habeas 
eorpva,  whereon  he  was  bron^t  before  the  C.  B.,  ''and  all  the  judges  of  Eng- 
land were  assembled  to  consider  of  the  legality  of  this  fine  and  impriaoiuDeBt 
thereupon."  Hals  then  says:  "It  was  agreed  by  all  the  judges  of  £119^ 
(one  only  dissenting),  that  this  fine  was  not  legally  set  upon  the  jory;  for  dnj 
are  the  jndges  of  matters  of  fact,  and  although  it  was  inserted  in  the  fine,  that 
it  was  contra  directionem  curia  in  materia  legia,  this  mended  not  the  matter;  for 
it  was  impossible  any  matter  of  law  could  come  in  question  till  the  matten  of 
foct  were  settled,  and  stated  and  agreed  to  by  the  jury,  and  of  such  matter  of 
fact  they  were  the  only  competent  judges."  2  Hale's  Fleas  of  the  Crown,  pp- 
312,  813.  It  would  be  difiieult  to  fi»me  an  authority  for  my  proposition  Boie 
directly  in  point.  It  is  conclusive,  and  decisive  of  the  right  of  juries  at  oon- 
mott  law  to  determine  the  law  and  the  evidence — a  rig^t  so  for  as  the  law  ii 
oonoeraed,  arising  from  their  antecedent  and  conceded  right  to  deternune  the 
focts,  and  the  impossibility  of  the  Court's  stating  the  law  before  the  jvry  have 
determined  the  fiwsts.    Neither  azgimient  nor  authority  can  add  anything  to 
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the  force  of  this  position.    It  standd  on  ihe  vantage-ground  of  a  self-evident  May  Tonn, 
tenth.  1858. 

9.  The  weight  of  anHiority,  both  legislative  and  judicial,  remains  to  be  con- 


aideied.    Here  all  the  authorities  ahneadj  cited  are  either  directly  or  incidentally     ^'^^axs 
pertinent  to  onr  position.    Ck>.  Litt.  S  368,  and  commentary  thereon.— 4  Black.   Tma  Stats. 
Comm.  861. — Rer.  v.  WoodfaU,  6  Bnrr.  2661,  with  JuntWs  commetts  thereon, 
S  Jnnios's  Letters,  p.  84:  theieasoning  is  unanswerable. — ^2  Wilson's  Lectures 
on  the  Law,  872.-1  Chit  Cr.  Law,  b7Q,—HenJidd*8  case,  Wharton's  Am.  State 

Tr.  87.— ^Vier'f  case,  id,  &S7 .—CaUender's  case,  id.  710 3  DaU.  4.-4  Mess. 

B.  25.— 1  Baldw.  108.— 6  Shop.  846.-2  Campbell'to  Lord  Chief  Justices,  m 
viid  Mansfield,  411, 412.— 6  Campbell's  Lord  Chancellors,  190.— Zcf.  840  to  846. 
—6  id.  50  et  aeq. — Lancey  v.  Bryant,  30  Maine  B.  466.— 7%6  J^aie  v.  Snow,  6 
8hep.  supra. — 71&«  State  v.  Jones,  6  Ala.  B.  666. — Warrm  v.  The  State,  4 
Blackf.  150.— 23  Vermont  B.  14.— 8.  C.  2  Leading  dim.  Cases,  by  Bennett 
and  Heard,  388.-1  Parker's  Criminal  Cases,  596, 603.-1  Wheeler's  Criminal 
Cases,  108,221. 

It  is  not  denied  that  there  are  cases  both  in  England  and  America  advene  to 
this  doctrine;  but  it  is  believed  that  a  careful  analysis  of  the  foregoing  anthori* 
ties,  and  positions  already  discussed,  must  satisfy  any  unbiassed  mind  that  the 
principle  of  the  law  is  clearly  in  &vor  of  the  plenary  right  of  the  jury  as  oon^ 
tended  for. 

The  case  of  the  United  States  v.  Battiste,  2  Sumner,  240,  seems  to  have  been 
the  first  American  case  against  this  right.  But  while  it  distinctly  denies  the 
right,  it  asserts  no  authority,  and  its  reasoning  Is  altogether  inadmissible,  as  a 
moment's  reflection  will  satisfy  the  Court.  The  Supreme  Court  of  Massachm- 
setts  (10  Met.  14, 263)  followed  in  Mr.  Justice  Stobt'b  wake,  and  assei^ed  fully 
the  same  doctrine;  but  at  the  same  time,  were  guilty  of  the  samie  inconsistency 
that  is  so  cogently  urged  against  Lord  Manbvield  by  .Timtitf,  supra,  viz.,  de- 
nying the  right,  but  admitting  the  incident — ^the  discussion  of  the  law  to  the 
jury. 

This  right  of  juries  has,  however,  both  in  Europe  and  America,  been  frequently 
asserted  by  legislative  acts,  declaring  the  law  to  be,  as  I  have  in  this  argument 
labored  to  show  it  was.    Thus,  1.  Mag.  Chart,  c.  29,  and  Lord  Cokb's  com-  « 

mentory  thereon,  are  to  my  purpose.  2.  Mr.  Fox's  libel  law  (1792)  wliich  is  a 
declaratory  act,  sustains  the  right  of  juries  at  common  law,  to  determine  the 
law  and  (he  evidence  In  that  form  of  criminal  cases  for  which  it  provides,  and 
incidentally  reoognices  it  in  every  other.  29  Pari.  Hist.  pp.  551  to  602. — Id. 
1293  to  1800.— Opinion  of  the  judges  adverse  to  the  right,  id.  1861  to  1371.— 
Lord  CAXBDBF'e  speech  In  favor  of  the  right,  id.  1404  to  1414. — ^Further  de» 
bate  upon  the  bill,  fh>m  page  1414  to  1431 ;  also  from  1534  to  1538.  The  en- 
tire discussion  pro  and  con  is  dted,  because  it  is  deemed  pertinent  to  the  case 
St  bar;  and  highly  interesting,  as  marking  tiie  dose  of  a  great  struggle  for  an 
important  popular  prindple.    1  Chitty  Cr.  Law,  530. 

In  the  state  of  New  York,  in  1805,  a  limilar  declaratory  act  was  passed;  and 
although  the  Courts  of  that  state  had  divided  In  libel  cases  before  its  passage — 
some  of  the  judges  declaring,  and  others  denying  the  right  of  the  jury  to  deter- 
mine the  law  and  the  fiM:t»->yet  they  agreed  at  once,  upon  its  passage,  as  they 
had  in  other  criminal  cases  before  done,  that  the  jury  were  now,  in  libel  cases, 
the  judges  of  the  law  and  the  facts.    See  Bskkbtt's  dissenting  opinion  in  23 
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Blay  Term,    Vt.  R.  14.    The  New  York  act  seems  to  hftTe  been  a  eop7  of  the  En^  aet 
1858.       3  Johns.  Cases,  8S7.— Bennett  &  Heard's  Leading  Cr.  Cases,  430  to  431. 

The  constitatioB  of  Indiana  (1816),  while  it  simply  deelaied  lliat  the  right  of 


iLLiAMS  ^^^  Yij  jxuy  should  remain,  in  all  ciTil  and  criminal  caaeo  wilfa  ootam  nnim- 
Thb  Statb.  portant  exceptions — mTiolate,  proTided  "that  in  all  indictments  for  libel  the 
jnr J  shall  fare  the  right  to  determine  the  law  and  the  fhcts,  under  the  duecdon 
of  the  Conrt,  as  in  other  cases."  Const  1816,  art.  1.  ^  fr,  10.  This,  too,  is 
almost,  if  not  altogether,  a  literal  transcript  from  Foac'i  bill,  supra.  Oar  Su- 
preme Court,  while  denying  the  right  of  the  jury  to  determine  the  law  ia  other 
crinunal  cases,  conceded  it  in  cases  of  libel  prosecutions.  Tounuend  y.  Tke  Stak, 
8  Blackf.  1 57.  Blackfosd,  himself,  dissented  firom  all  tiiat  part  of  the  opin- 
ion that  denied  the  right  in  any  criminal  case,  and  donbdees  heM  that  the  con- 
stitntion  in  relation  to  libel  prosecutions  was  dedamtory  of  the  common  lav, 
as  the  libel  btw  of  Mr.  For,  in  England,  had  been  held  before.  But  the  esse  of 
Townsend  y.  Tke  State  ia,  upon  this  point,  authority,  and  stands  with  force  va- 
diminished  by  any  subsequent  case,  as  a  construction  of  this  lOtfa  section  of  the 
first  article  of  the  constitution  of  1816,  as  I  shall  contend  when  we  come  to  con- 
sider the  constitution  of  1851. 

From  tiiese  obseryations  I  am  led  to  conclude,  that  the  jury  at  commonlai^ 
were  entitled  to  determine  the  law  and  the  facts  in  criminal  cases. 

Seoondlif.  I  shall  now  briefly  consider  the  second  branch  of  the  aigameat, 
yiz. — ^The  right  of  the  jury  in  all  criminal  cases  whateyer,  to  determine  the 
law  and  the  facts,  as  it  is  guarantied  to  tfaem  by  the  constitution  of  Indkna, 

1 .  The  constitution  employs  the  following  language :  "  In  all  criminal  esses 
whateyer  the  jury  shall  haye  the  right  to  determine  both  tiie  law  and  the  ftctE." 
Art.  1,  §  19. 

This  proyision  is  too  plain  to  admit  of  doubt.  C<m5tmction  and  interpie- 
tadon  are  unnecessary.  It  is  not  possible  to  conceiye  language  more  direct 
and  nneqniyocal.  I  regard  it  as  decisiye  of  the  qnestion  belbre  the  Coart. 
Let  us  contrast  this  simple  proyision  of  the  constitution,  with  Judge  Ha^a's 
charge  in  the  Court  below.  The  learned  judge  employed  the  foQowisg  re- 
markable language: 
^  "  Tou  are  the  exclusiye  judges  of  the  eyidence,  and  may  determine  the  law; 

but  it  is  as  much  your  duty  to  belieye  the  law  to  be  as  chaiged  to  you  by  the 
Courts  as  it  is  your  sworn  dnty  to  determine  the  eyidence." 

Is  not  this  a  flat  denial  of  justice,  as  secured  to  the  dtizena  of  Indiana,  **ra 
all  criminal  cases  whateyer?"  Is  it  not  a  plain  usurpation  of  the  iimction  of 
the  jury  by  the  Conrt?  Is  it  possible,  indeed,  to  conceiye  a  more  palpaUe 
denial  of  right  on  the  one  hand,  or  usurpation  on  the  other?  Does  not  ^  con* 
Btitution  plainly  indicate  in  the  words,  **  the  right,"  that  there  is  bnt  one  con- 
stitutional right  in  the  state  **  to  determine  the  law  and  the  fiusts  ?"  And  do« 
not  that  instrument,  by  conibrring  that  right  uj^n  the  jury  "in  all  criminsl 
cases  whateyer,"  inform  eyery  other  tribunal,  that  its  exerdse  by  it,  is  aa  inTS- 
sion  of  that  function  of  the  jury?  How  could  his  Honor  haye  stridLca  down 
tiie  right  both  of  the  jury  and  of  the  citizen  by  a  blow  more  direct  and  undis- 
guised? What  more  forcible  language  than  he  employs  can  be  found,  to  in- 
form the  jury  that  they  must  either  conform  to  his  opinion  of  the  law,  or  load 
their  consciences  with  the  burthen  of  peijnry  ?  And,  if  the  right  to  determine 
the  law  may  be  thus  taken  fix>m  the  jury,  what  hinders  his  Honor  from  dun- 
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ing  the  right  to  detormine  the  fbcts  also?    It  manifestly  Is  protected  by  no  Hay  Term, 

higher  oonstitntiomd  secnrity.    Indeed,  as  already  shown,  the  right  to  deter-  1858* 
mine  the  law  of  the  case  for  the  jnry,  before  the  facts  are  settled,  indudes  the 


right  also  to  determine  the  facts.    Hence,  the  charge  was  a  complete  nsnrpa-     ^^^^^^^^ 
tion  of  both,  and  left  the  jury  no  other  rightful  fnnction  but  to  echo  the  opin-  Xhb  State. 
ions  of  his  Honor. 

I  am  aware  that  the  statute  provides,  that  "  the  Court  must  charge  the  jtiry." 
S  R.  8.  p.  375,  f  103;  and,  again,  that  "in  chatging  tiie  jury  he  [the  Judge] 
"must  state  to  them  all  matters  of  law  which  are  necessary  for  their  informa- 
tion in  giving  their  verdict."  Id.  p.  376,  4  118.  But  Ihesc  provisions,  if  con- 
sistent with  Ibe  constitutional  provision  under  consideration,  cannot  divest  tlie 
right  whidi  it  confcn  upon  the  jury,  nor  modify  it  even ;  for,  so  far  as  one  pro- 
vision of  law  modifies  another,  it  does  conflict  with  that  other.  Kothing  can, 
tfiereforo,  be  claimed  in  support  of  the  diarge  of  the  Circuit  Court,  horn  these 
or  any  other  statutory  provisions;  for  they  are  all  subordinate  to  the  constitu- 
#tion,  and,  in  so  fkr  as  {hey  might,  if  of  equal  authority,  tend  to  modify  its  pro- 
visions, are  unconstitutional  and  void. 

But  the  statute  last  cited  shows  plainly  that  tho  charge  of  the  Court  required 
by  it,  must  be  restricted  to  matters  of  law.  Hence,  if  the  Court  should  charge 
any  matter  not  of  law,'  or  agunst  law,  the  duty  imposed  would  be  violated; 
and  if  such  matter  not  of  law,  or  contrary  to  law,  tended  to  mislead  the  jury 
in  the  perfbrmanee  of  their  constitutional  function,  it  would  be  error.  But  the 
constitution  is  the  highest  law,  and  whatever  contravenes  its  provisions— be  it 
in  the  acts  of  the  general  assembly,  or  of  any  other  branch  of  the  government 
—Is  null.  So  that  no  series  of  acts  <y>ncurring  to  the  same  end,  on  tfie  part 
of  any,  or,  indeed,  of  all  the  branches  of  the  government,  can  effect  a  consti- 
tutional modification  even,  of  any  right  conferred  by  tiie  constitution.  Much 
less,  can  such  acts  result  in  depriving  the  people  of  any  right  reserved  to  them- 
selves in  the  bill  of  rights  prefixed  to  their  organic  law. 

I  hold,  with  this  Court,  that  it  is  a  sound  rule  of  interpretation,  that  constitu- 
tional provisions  are  to  be  construed  strictly  as  against  the  powers  Ihey  confer, 
and  in  ft;vor  of  the  natural  liberty  of  the  people,  upon  which  all  constitutions 
and  governments  may  be  regarded  as  restrictions.  But  the  reason  of  the  rule 
must  form  its  limitation  in  practice.  When  that  ceases  the  rule  ceases.  Here 
die  reason  for  construing  constitutions  strictly  is  to  favor  natural  liberty  upon 
which  they  are  restrictions.  Hence,  if  there  be  any  provision,  or  class  of  pro- 
visions in  a  constitution,  asserting  the  sacredness  of  that  liberty  in  any  regard 
from  the  interftrence  of  the  government  which  it  creates,  the  reason  of  the  rule 
does  not  apply  to  thai.  On  the  contrary,  it  demands  an  enlarged  and  liberal 
interpretation,  and  for  th^  very  same  reason.  Such  an  interpretation  is  con- 
servative of  the  natural  rights  of  man.  If,  therefore,  there  should  be  any  doubt 
in  regard  to  the  meaning  of  thto  section  of  the  constitution  under  discussion,  it 
must  be  liberally  construed;  for  it  is  a  part  of  the  reserved  rights  of  the  peo- 
ple, whidi  they  secure  from  invasion  or  impairment  by  any  department,  or  all 
die  departments,  of  the  government.  They  have  joined  it  with  the  rights  of 
conscience;  and  the  government  can  no  more  constitutionally  impair  it,  than 
they  can  infringe  the  religious  liberties  of  the  people.  Can  a  single  circuit 
judge,  by  a  word,  overthrow  tho  right  of  the  jury,  thus  secured  from  invasion 
by  the  whole  government?  If  ho  can,  what  is  the  use  of  a  bill  of  rights?  If 
he  cannot,  tho  charge  given  below— «8  not  only  not  law,  but  contrary  to  ex- 
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Mav  Tttrm,    press  Iaiv^^o  the  oonstltatioii — was  enofieons.    Itt  tendencj  wm  to  deprire 

1858.       ^  appellant  of  a  consdtatioiial  trial,  bj  taking  from  hia  jniy  tiie  qaesdom  of 

-    -  law  inyolved  in  his  case.    It  lesolted  in  a  yerdict  of  gitilty  against  die  defend- 

wiixiAiu     ^^^     He  has  aright  to  attribute  that  Tordict  to  this  enoaeons  chaige.   Be 

The  Statb.   ^^^  *^»  ^"^^  demands  that  the  Judgment  based  npon  it  be  rerened. 

2.  It  maVy  perhaps,  be  said  that  the  right  of  Ae  jory  was  sniBcienily  auert- 
cd  by  the  Conrt,  in  the  words,  ''and  may  determine  tiie  law;"  bat  in  thdr 
connection  these  words  mean  nothing.  Indeed  they  mean  something  Vm 
than  nothing.  They  seem  only  to  have  been  intiodnoed  the  better  to  enaUe 
the  Court  to  give  point  and  eflfect  to  ^diat  follows,  namely:  "but  it  is  ai 
much  their  duty  to  believe  the  law  to  be  as  the  Court  instmcta  them  it  is,  as  it  is 
their  sworn  duty  to  determine  the  eyidence."  The  meaning  of  this  daa^  of  the 
charge  is  unequirocal.  But  if  not,  why  did  the  Court  refuse  to  give  the  duvge 
aslied  by  the  defendant?  Tliat  was  couched  in  tbeee  words:  "By  tiie 
constitution  of  Indiana  the  jury,  'in  all  criminal  cases  whaleyer,'  are  the 
judges,  both  of  the  law  and  the  evidence."  Tiie  denial  of  tiiis  diaige  fixes  be^ 
yond  all  question  the  intention  of  Judge  Habita  to  take  the  question  of  bnr 
wholly  from  the  jury;  or,  at  least,  only  to  give  them  the  right  to  dissent  from 
him  in  regard  to  it,  on  condition  of  their  oommxtting  pcijniy. 

a.  The  constitution  of  1816  diflfbred  widely  fix>m  the  present  constitntioiio& 
this  point.  It  proTided  for  "  a  speedy  public  trial  by  an  impartial  jury ;"  "  and 
in  all  indictments  for  libels,  the  jury  shall  hare  the  right  to  determine  the  law 
■ad  the  fiu^,  under  the  direction  of  the  Court,  as  in  other  cases."  Art  1,  S\ 
10, 13.  Yet  under  these  proyisions,  and  the  beneficent  comnaon  law,  it  vat 
held  error  by  this  Court  to  deny  a-chaige  like  the  one  aaked  in  the  case  at  bar, 
by  the  appellant.  Warren  y.  The  State,  4  Bladcf.  p.  150.  By  k  stronger  rear 
Bon,  it  must  be  error  under  a  oonstitntion  which  dedaree  tiwt,  <*in  all  aimaal 
cases  whateyer,  the  jury  shall  liaye  the  right  to  determine  both  the  law  and  the 
facts." 

4.  I  submit  the  following  authorities  as  in  point;  for,  althou^  arising  under 
constitutions  less  explicit  than  ours,  yet  they  deariy  indicate  what  would  ha^ 
been  the  rulings  of  the  Courts  by  which  they  were  rendered,  upon  it  Patttr- 
son  y.  The  State,  S  Eng.  (Aik.)  b^.—Sanford  y.  The  State,  id.  S88.— Brff  v. 
71^  State,  5  id.  536.— ^ToU^  y.  The  State,  5  Georgia  B.  441 .— Co&mi-r'i  Gm, 
$upra. — Frier^e  Case,  stipro.-— 1  Cliitty  Cr.  LaWj  sa/rna.—- Tbinuemfy.  TheStalt, 
SBlackf.  151. 

5.  So  fiir,  then,  as  this  ai^giu&ent  stands  upon  constitutionfll  groands,  Ha 
force  is  dear,  from  a  comparison  of  art.  1,  i^  5, 10  and  13  of  the  oonstitotioB 
of  1816,  with  art.  1,  f|  19  and  20  of  the  present  constitution.  If  the  ligiit 
which  I  daim  for  the  jury  "  in  all  criminal  cases  whateyer,"  may  be  abridged 
by  the  Courts,  then  the  Court  has  a  right  to  determine  the  law  in  prosecntkNK 
for  libels,  as  well  as  in  other  casee.  But  who  will  contend  for  this  exploded 
demand  of  an  oppressiye  goyemment? 

6.  I  come  at  last  to  the  fiayorite  argument  Of  those  who  deny  the  rig^t  of  the 
Jury  to  determine  the  law  in  criminal  actions.  It  might  appear  to  a  modest 
man  inyidious  to  urge  it;  but  it  has  been  urged,  and  wiU  no  doubt  be  niged 
again,  by  those  who  may  regard  the  authority  of  the  jury  as  an  unpleasaat 
restriction  of  their  own  power  oyer  the  liyes  and  liberties  of  their  fellow  dth 

'  sens.   They  say,  that  the  criminal  jury  should  not  be  permitted  to  exercise  the 
right  in  question,  because  they  are  ignorant  of  the  taw. 
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Now,  I  think,  a  brief  examination  of  this  ai^^axnent  will  put  it  down.  May  Tern, 

Iftt.  If  it  were  conceded  that  juries  were  entirelj  ignorant  of  the  law,  that        1858. 

ignorance  cannot  deprire  them  of  a  right  conferred  by  the  constitation.    It  vt 

Ofdy  a  reflection  npon  their  fitness  for  the  exercise  of  that  right.  The  same  ^^^^^'^ 
reflection  might  be  extended  to  some  of  our  ConrlB,  with  equal  justice  and  Xhb  Statb. 
propriety.  It  simply  resolves  itself  into  tiie  question,  have  the  people  wisely 
bestowed  the  power  in  question  upon  the  jury?  Judge  Hahna  thinks  not.  I 
see  proper  to  difier  with  him.  At  any  rate,  as  the  question  for  the  Court 
is  rather  the  &ct  of  the  bestowal  of  the  power  in  question,  than  the  wisdom 
tiicreof,  I  am  content  to  confine  myself  to  the  fiu^.  This  case  stands  upon  that 
^-not  upon  its  wisdom  or  folly. 

9dly.  But  tiie  jury  are  the  people.  If  they  bare  not  capacity  to  determine 
tiie  law,  when  the  constitution  gives  them  the  right,  vnd  thereby  imposes  tiie 
duty,  to  do  so,  by  what  reason  shall  we  be  able  to  establish  their  capacity  to 
diect  judges  capable  of  doing  what  they  themselves  are  incompetent  to  perform  ? 
Surely,  the  wise  choice  of  a  judge  is  a  more  difficult. function,  than  the  deter- 
mination of  a  simple  question  of  law;  for  it  dfroands  a  knowledge  both  of  the 
duties  of  the  judge,  and  his  fitness  to  perform  them— «  knowledge  of  the  law 
and  of  his  proficiency  therein,  and  a  judgment  upon  the  relation  sustained  by 
the  man  to  the  law. 

8dly.  All  men  are  presumed  to  know  the  law.  IgnanmUa  legis  neminem  exa^ 
$eA,    Of  course  this  knowledge  must  be  held  to  extend  to  all  the  purposes  of 

« 

the  law.  The  jury  is  a  function  of  society,  invested  by  the  constitution  with 
the  right  to  determine  both  the  law  and  the  Acts  in  all  criminal  cases  whal- 
ever.  To  presume  them  ignorant  of  any  matter  relating  to  that  function,  is 
contrary  to  the  maxim,  and  to  the  constitution.  The  Court  has  no  right  to 
indulge  any  such  presumption.    It  can  presume  no  man  ignorant  of  the  law. 

4thly.  But  the  ignorance  of  jurymen  must  be  either  a  matter  of  fact,  or  a 
matter  of  law.  As  a  matter  of  &ct  the  same  objection  may  with  great  force 
be  urged  against  many  of  our  judges.  AU  reversals  of  judgments  go  to  estab- 
lish it.  The  argument  would,  tiien,  lay  the  foundation  for  assailing  the  right 
of  these  Courts  to  determine  any  question  of  law,  if  their  ignorance  of  the 
law  bo  regarded  as  a  mere  matter  of  fact,  and  that  foct,  when  established,  as 
snfficiont  to  oust  thmn  of  jurisdiction.  If,  on  the  otiier  hand,  it  is  to  be  regard- 
ed as  matter  of  law,  then  no  man  is  presumed  ignorant  of  the  law. 

5thly.  The  argument  plainly  assumes  that  there  are  two  degrees  of  know- 
ledge of  the  law,  if  taken  in  connection  with  the  maxin^— one  of  the  people, 
the  other  of  the  Icgal^coste.  Now,  if  this  distinction  be  conceded  to  exist  in 
Indiana,  where  every  voter  of  good  moral  chai^ter  may  become  a  meihber  of 
the  legal  profession,  still  there  lies  in  the  distinction  itself,  the  answer  to  the 
acgnment  sought  to  be  based  upon  it.  The  citizen,  in  the  commission  of  any 
given  crime,  can  only  become  guilty  in  fact  and  in  conscience  by  virtue  of  the 
law  as  he  is  presumed  to  understand  it.  Should  the  jury  be  satisfied  in  any 
ease,  tiiat  the  defendant  was  wholly  ignorant  of  the  existence  of  any  law  mak- 
ing his  act  cHminaJ*  or  that  his  act  was,  in  a  moral  point  of  view,  wrong  when 
done,  it  would  undoubtedly  be  their  duty  to  find  him  not  guilty.  Thus  idiots, 
lunatics,  monomaniacs,  and  the  like,  are  entitled  to  acquittal,  when  it  would 
be  proper  to  convict  others.  If,  then,  the  people  are  to  be  regarded  as  having 
one  degree  of  knowledge,  and  the  Courts  another,  I  ask,  against  which  shall 
a  defendant  in  any  criminal  prosecution  be  taken  to  have  ofiended?— 4he  pop- 
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May  Texm,    nlar,  or  the  profesflional  ?    Certainly  only  that  whkh  he  had,  at  the  date  of  the 
1858.       offense.    That  is  generally  the  popular.    Where  that  is  the  case,  then  only 
against  that  has  he  sinned;  for  that  only,  brings  guilt  to  his  conscience.   To 


ILLIAM8  jn^gQ  i|J2n  by  a  more  exact  knowledge,  uiTolres  all  the  injnstice  of  ponishmg 
The  Statb.  *^  innocent  man  by  a  law  which  he  knew  not,  and,  upon  onr  hypothesis,  could 
not  know.  This  would  lead  to  a  different  rule  in  different  cases;  that  erery 
man  may  have  justice  according  to  the  completeness  and  accuracy  of  his  know- 
ledge of  the  law.  Justice  demands  this  diversi^.  Where  only  can  this  just 
measure  of  justice  be  found?  I  answer,  in  the  jury — the  defendant's  fellow- 
citizens — his  country— his  peers.  They  know  the  law  as  ho  knew  it  They  rep- 
resent the  popular  ideal  of  the  law,  as  it  is  written  upon  the  hearts  and  eon- 
sciences  of  the  peoplo— as  the  transgressor  understood  it  when  he  transgressed. 
They  are  to  him,  therefifte,  tiie  liying  law.  It  is  meet  and  proper  they  should 
judge  the  law  for  him.  It  js  not  justice  to  apply  the  tedmical  rale  of  the 
Courts.  Justice  demands  the  firing  rule  of  the  people — ^that  which  sways,  con- 
trols, makes  guilty,  or  absolyes  the  oonsdences  of  the  masses.  To  tiliat  the 
offender  must  answer,  by  that  stand  or  &11.  It  is  no  more  than  simple  justice, 
that  the  warm.  Hying,  humanized  law,  as  it  is  written  in  the  popular  heart, 
should  be  applied  to  each  case  by  the  defendant's  neighbors  and  peers;  for  dif- 
ference of  education,  origin  and  circumstances,  tinge  with  difforent  shades  those 
acts  which  all  recognize  as  criminal.  I  beg  leave  to  introduce  anodier  nos- 
proftssional  authority  at  this  point.  I  find  my  justification  for  doing  so  in  the 
tad  that  mere  lawyers  hare  not  always  spoken  beet  on  questions  affecting  the 
liberty  of  the  people-^e  rights  of  humanity. 

''Society  cannot  but  fire  in  a  stale;  the  high  destiny  of  maoi  demands  it; 
the  state  acts  through  laws;  they  are  tiie  great  oigaas  of  human  sodetr,  the 
oigans  of  combined  reason ;  without  them  men  cannot  Ihre  in  sodetr,  or  fill- 
fill  that  for  which  they  were  created— 4nd  now,  when  the  yery  moment  iilti* 
mately  arriyes  for  which  the  law  was  made,  when  it  is  finally  to  be  applied  ss 
a  general  rule  to  a  practical  and  concrete  case;  whoi,  in  short,  die  abstnct 
prindple  is  to  be  realized  in  practical  lifo,  for  weal  or  woe,  for  the  proteetion  of 
some,  or  the  punishment  of  others,  it  is  in  a  great  measure  left  to  the  joror,  to 
the  dtizen  taken  fresh  from  the  people.  The  jurors,  therefore,  are  justly  called 
by  the  British  law  the  country.  There  is  a  deep  moaning  in  this  expressioD, 
as  it  has  grown  in  the  course  of  centuries;  for  the  juiy  truly  and  practicany 
represent  the  country  to  the  person  that  is  to  be  tried.  The  law  is  the  expres- 
sion of  the  public  will,  and  the  jury  represent  the  jural  sodety,  in  judging 
whether,  in  the  giycn  case,  the  facts  waixant  the  appUcation  of  the  law.  The 
jury  represent  the  country,  no|(^e  goyemment;  tfaey  judge  the  fiuts  aooording 
to  rules  and  laws  indeed,  but  also  with  the  ibeling  of  fiying  men»  and  not  merely 
as  if  they  represented  the  abstract  law,  as  it  b  written  down.  To  lepreeem 
this  a  learned  judge  would  be  suffidont.  The  jury  represents,  or  rather  is, 
wheneyer  faithfiil,  the  liying,  operating  law.  Indeed,  it  may  justly  be  said,  that 
though  but  for  a  brief  time,  yet,  for  this  brief  time,  a  jmy  represents  moie  fiiOy 
and  entirely  human  sodety  as  fonned  into  a  state,  with  its  great  objects,  thsn 
any  other  person  or  body  of  men,  eyen  that  of  the  monareh  not  excepted." 
Lieber's  Pol.  £th.,  yol.  2,  pp.  603,  604. 

I  haye  been  thus  led  to  condude  that  both  at  common  law,  and  by  riitue  of 
the  constitution  of  Indiana,  the  jury,  ''in  all  criminal  actions  whatever,  haie 
the  right  to  determine  both  the  law  and  the  facts;"  and  that  this  beneficent 
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aathoritj  is  most  favorablj  bestowed  for  the  promotion  of  the  ends  of  jnstice,    May  Term, 
and  the  liberty  and  security  of  the  people.    And,  satisfied  that  snch  is  the  case        1858. 

— ^that  I  am  sustained  in  this  conclusion  by  the  authority  of  law,  and  the  neoes-  — r; 

sity  of  reason — the  growth  of  a  principle  resident  in  the  nature  and  fitness  of 

things — ^from  which  there  is  no  escape,  I  fed  neither  regret  nor  mortification,       Sblxan . 

that  among  the  old  lawyers  this  right  of  the  jury  was  denied  most  earnestly  by 

those  judges  who  were  the  willing  tools  of  royal  oppression  and  cruelty,  and 

among  others  by  the  infamous  jBF7it£T8,  upon  the  triaI.iDf  ALOsniroir  Bii>- 

y  ET,  whose  death,  though  upon  the  scaffold  and  by  the  headsman's  axe,  became 

to  him  the  gateway  of  an  imperishable  gloiy  and  renown,  while  his  brutal  judge 

descended  from  the  judgment  seat  to  an  immortality  of  unmingled  infamy  and 

disgrace. 


'•»  • 


Mahon  t\   Selman. 
Todd  v.   Selman. 

These  cases  were  decided  upon  the  weight  of  eyidence. 

APPEAL  from  the  Shelby  Ciicnit  CJourt,  Wednesday, 

Per  Curiam. — Selman  brought  his  action  against  Todd  ^^^' 
before  a  justice,  upon  an  account  which  is  thus  stated: 
'<  1854.    Levi  Todd,  to  Andrew  G.  Selmmy  Dr. 

To  cash  loaned $86  40 

To  medical  biU 10  00 


$96  40" 
Before  ihe  justice,  the  plaintiff  recovered  a  judgment, 
and  the  defendant  appealed.  In  the  Circuit  Court  the  case 
was  submitted  to  the  Court,  who  found  for  the  plaintiff. 
The  defendant  moved  for  a  new  trial  upon  two  grounds — 
1.  Because  the  finding  of  the  Court  is  contrary  to  law.  2. 
Because  the  finding  is  unsustained  by  the  evidence.  He 
also  moved  in  arrest,  but  has  failed  to  point  out  the  grounds 
of  the  motion.  These  motions  were  overruled,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  for  82  dollars. 

The  evidence  is  upon  the  record.   •We  have  carefully 
(examined  it,  and  are  of  opinion  that  it  sustains  the  finding 
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May  Term,   of  the  Conrt    And  as  no  questions,  other  than  those  relat- 
^°^"*      ing  to  the  weight  of  evidence,  appear  to  have  been  raised 
Thoxpsok    in  the  Court  below,  the  judgment  will  be  affirmed. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

W.  J,  Peaslee,  for  the  appellants. 

E.  H.  Davis  and  C.  Wrightf  for  the  appellee. 


COOPBR. 


•  »' 


Thompson  and  Others  v.  Cooper  and  Others. 

Salt  to  recover  damages  for  tbo  unlawful  taldng  of  property.  Answer,  1.  A 
general  denial.  2.  That  the  property  belonged  to  A.,  who  frandnlently  con- 
voyed the  same  to  the  plaintiffs  to  dcfraad  his  creditors;  that  while  he  own- 
ed the  property  it  was  attached  by  one  of  the  defendants,  who  was  depntr 
sheriff,  on  proceedings  for  debt  by  B,;  that  while  the  property  was  in  the 
hands  of  the  sheriff,  nndcr  attachment,  an  execution  was  issncd  npon  a  judg- 
ment in  favor  of  B.,  which  was  levied  upon  the  same  property  by  the  same 
person;  that  this  was  the  taking  complained  of.    No  reply.    It  was  admit- 

.  ted  that  the  taking  was  npon  execntion  issued  npon  a  judgment,  as  alleged 
in  the  answer.  Held,  that  the  averment  that  there  was  a  judgment  against 
A»  must  be  taken  as  true. 


Wednesdmf, 
June  S3. 


APPEAL  from  the  Marshall  Circuit  Court. 

Davison,  J. — The  complaint  in  this  case,chaiges  that 
the  appellants,  who  were  the  defendants,  on,  &c.,  unlaw- 
fully, and  without  leave,  took  a  large  quantity  of  merchan- 
dize, consisting  of  boots,  shoes,  hats,  prints  and  sheetings 
belonging  to  the  appellees,  who  were  the  plaintiffs,  which 
property  the  plaintiffs  afterwards,  on,  &c«,  demanded  of  the 
defendants,  but  they  reftised  to  deliver  the  same,  or  any 
part  thereof,  to  the  plaintiffs.  It  is  averred  that  the  pro- 
perty BO  taken  is  worth  500  dollars,  and  for  Ihat  amount 
judgment  is  demanded,  &c. 

The  defendants'  answer  contains  three  paragraphs.  The 
first  is  a  general  denial.  The  second  and  third  are  sub- 
stantially the  same.  They  aver  that  the  property  men- 
tioned in  the  complaint  was  the  properly  of  one  Nelson 
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W,  Pearson^  and  that  while  he  so  owned  the  property,  he   M*y  Twrm, 
fraudulently  conveyed  the  same  to  the  plaintifTs  to  cheat       ■^^^* 
and  defraud  his  creditors;  and  that  in  Julpy  1855,  while  he,    THovptoN 
Pearson^  so  owned  the  property,  an  attachment  issued     coopbr. 
against  his*  property  (on  proceedings  for  debt  pending  in 
the  Marshall  Common  Pleas,  "by  Dunham^  Church  Sf  Co.^ 
against  him,  Pearson) j  in  which  the  same  property,  so  fraud* 
nlently  conveyed,  was  attached  by  the  defendant,  Thompsortj 
who  was  then  and  there  deputy  sheriff,  &c.;  that  while 
said  goods  were  so  in  the  hands  of  said  sheriff,  under  at- 
tachment, an  execution  was  issued  on  a  judgment  in  favor 
of  said  DufiJiam,   Church  <^  Co.  against  Pearson^  which 
was  levied  on  said  goods  by  Thompson,  as  such  deputy 
sheriff,  and  which  is  the  same  taking  alleged,  &c. 

There  was  no  reply  to  the  answer.  Verdict  for  the  plain* 
tifis.    New  trial  refused,  and  judgment. 

There  is  a  bill  of  exceptions  which  shows  that  the  plain- 
tiffs, upon  the  trial,  admitted  "that  the  goods  taken  were 
taken  on  an  execution  issued  on  the  18th  of  Jw/y,  1855, 
upon  a  judgment  in  the  MarsluM  Common  Pleas,  rendered 
on  the  17th  of  July  in  the  same  year,  in  favor  of  Dunham^ 
Church  Sf  Co.  against  Nelson  W.  Pearson,  and  were  levied 
on  by  an  attachment  issued  at  the  time  the  suit  in  which 
said  judgment  was  rendered  was  brought,  and  that  the  . 
goods  levied  on  arc  the  same  goods  described  in  the  com- 
plaint*" This  admission  presents  the  only  facts  which  at 
all  relate  to  the  questions  raised  for  our  consideration.    . 

The  evidence  being  closed,  the  Court,  at  the  instance  of 
the  plaintiff,  and  over  the  defendants'  objection,  instructed  as 
follows :  "  Before  the  defendants  in  this  case  can  justify  under 
the  execution,  by  attacking  the  transaction  between  Pecurson 
and  the  plaintiffs  for  fraud,  they  must  show  the  existence 
of  a  judgment  against  Pearson,  and  the  judgment  can  only  "^ 

be  shown  by  producing  the  record  of  it."  The  position  as- 
sumed by  this  instruction  is,  in  the  abstract,  correct*  But 
in  its  application  to  the  case  made  by  the  record,  the  Court, 
in  our  opinion,  committed  an  error.  We  have  seen  that 
there  was  no  reply  to  the  answer;  and  as  the  second  and 
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May  Tenn,   third  paragraphs  set  up  a  valid  jcLBtification,  and  there  being 

^^'-^^'      no  reply,  these  paragraphs,  so  far  as  they  aver  that  there 

Campbb     was  judgment  against  Pearsof^  must,  for  the  purposes  of 

Hatbtb.     the  action,  be  taken  as  true.  2  R.  S.  p.  44,  §  74 — McCarty 

V.  EobertSj  8  Ind.  R.  ISO.    Moreover,  the  bill  of  exceptions 

explicitly -shows  that  the  plaintiffs  upon  the  trial  admitted 

the  existence  of  such  judgment.     In  view  of  these  adnus- 

sipns  in  the  record,  it  seems  to  us  that  the  instruction  was 

not  pertinent  to  the  case,  and  should  not  have  been  given, 

because  it  may  have  misled  the  jury. 

Per  Curiam.  —  The  judgment  is  reversed  with  coats. 
Cause  remanded,  &c 
J.  W.  Chapman  and  J.  B.  Meriwether^  for  the  appellantK 


'^  m 


Camper  and  Others  v.  Hayeth  and  Others. 

By  the  proriso  of  f  116,  S  B.  S.  p.  275,  a  snit  bj  rcsidnarj  legatees  will  lie  in 

the  Common  Pleas,  to  set  aside  the  settlement  of  an  estete  for  a  mistake  br 

the  execntor  in  failing  to  account  for  monej. 
But  not  for  money  paid  to  the  widow,  which  neither  the  will  nor  the  law  allo^ 

her.    The  only  remedy,  in  snch  case,  is  an  appeal  to  the  Circnit  Coait,  a^ 

provided  by  the  first  clanse  of  the  same  section. 
That  Btatnte  was  intended  to  i«otect  the  execntor  or  administrator  from  soift. 

except  for  mistake  or  fraud,  where  the  order  making  a  final  settlement  was 

not  appealed  from. 
Sections  138  and  139,  2  B.  S.  p.  280,  apply  to  cases  where  distzibntion  is  to  be 

made  to  hein,  and  not  to  a  case  where  it  Is  to  be  made  to  residuary  legatees. 

Thuradan,  APPEAL  from  the  Pa/rke  Coxat  of  Common  Pleas, 

June  24. 

WoHDEN  J. — This  was  a  suit  by  the  appellees,  Tkomas 
C.  Hayeth  et  uz.y  George  W.  Falls  et  ux.^  Isaiah  Swoj/ne 
et  ux.^  Jeptha  Vantoicke  et  ux.^  and  Marp  Martitij  daughter 
of  Charlotte  Martin^  deceased,  as  legatees  of  Barman  Cam- 
per^  deceased,  against  Robert  K»  Camper^  executor,  and 
Ellen  Camper^  widow  of  Harmon  Camper^  deceased,  and 
Levi  and  Margaret  Martin^  appellants,  to  set  aside  the  set- 
tlement and  distribution  of  the  estate  of  Harman  Camper^ 
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deceased,  made  by  said  Robert  JT.  Camper^  in  the  same  ^^  Twrn, 
Court.  1858. 


The  allegations  in  the  comfdaint,  so  &r  as  it  is  neoes*     Cakpu 
sary  to  notice  them  here,  aie  in  substance  that  Robert  K.     Hatxtb. 
Camper^  as  such  executor,  in  said  settlement,  failed  and 
neglected  to  account  for  the  sum  of  119  dollars  and  25 
cents,  money  on  hand  at  the  time  of  the  testator's  death. 
And  also,  that  he  wrongfully  paid  to  said  Ellen  Camper^ 
widow  of  decedent,  the  sum  of  298  dollars  and  51  cents,  to 
which  she  was  not  by  law  entitled,  which  sums  were  not 
distributed  to  the  legatees  as  they  should  have  been.     The  • 
Court  below  found  these  items  for  the  plaintiffs,  and,  so 
far,  set  aside  the  settlement,  and  rendered  judgment  for  the 
plaintiffs  against  said  Robert  K,  Camper  for  the  amount. 

The  sum  of  119  dollars  and  25  cents  was  admitted  to 
have  been  unaceoonted  for  through  mistake,  occasioned  by 
the  inadvertence  of  counsel  who  assisted  in  preparing  the 
papers  for  final  settlement,  but  it  was  alleged  by  defendant 
that  as  soon  as  the  mistake  was  discovered  he  proceeded 
in  said  Court  to  correct  it,  and  did  correct  it,  but  that  this 
suit  WBS  brought  before  he  had  time  to  make  the  correction. 
We  see  no  error  so  far  as  this  sum  is  concerned,  as  there 
is  no  evidence  before  us  showing  that  the  mistake  was  in 
point  of  fact  corrected,  or  the  amount  distributed.  What 
would  be  the  effect  of  the  correction  of  such  error  after  the 
institution  of  a  suit  for  the  purpose  of  compelling  such  cor- 
rection, we  do  not  decide,  as  the  question  is  not  presented. 

The  item  of  298  dollars  and  51  cents  paid  to  the  widow, 
stands  upon  different  ground.  It  appears  from  the  com- 
plaint that  the  executor  filed  his  account  for  final  settle- 
ment, in  which  he  charges  himself  with  a  balance  of  973 
dollars  and  81  cents,  ^  to  be  distributed  under  the  provi- 
sions of  said  will,  and  which  the  said  Robert^  executor  as 
aforesaid,  distributed  as  ftdlows: 
^  To  the  said  widow,  Ellen^  the  residue  of  her 

portion  of  300  dollars  allowed  to  her  by  law,  $77  73 
"  Also,  one-third  of  residue,  •---.--  298  51 
^  Leaving  a  balance  (to  be  distributed  under  the 

will)  of 597  07 

Vol.  X— 34 
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Mfty  Tann,  «  Which  he  distribated  as  follows,"  &c- — ^here  follows  a 
^Q^'  distribution  to  plaintiffb  and  others,  of  the  residnnm  of  the 
CAKPxm  estate,  which  account  was  allowed  and  passed  by  said 
Hatbth.     Court  as  a  final  settlement  of  the  estate. 

Upon  the  supposition  that  neither  the  will  nor  the  law 
gave  this  money  to  the  widow  (a  question  which  we  do  not 
decide),  the  question  arises  whether  the  plaintiflb  below 
pursued  their  proper  remedy. 

The  statute  upon  which  the  suit  was  brought,  and  upon 
which  counsel  for  the  appellees  rely  to  sustain  the  proceed- 
ings below,  provides  as  follows,  viz.: 

^  After  the  debts  and  legacies  of  an  estate,  and  chai^ 
of  administration  are  paid,  and  all  claims  in  favor  of  such 
estate  are  disposed  of  according  to  law,  the  executor  or 
administrator  shall  be  discharged  from  the  further  admin- 
istration thereof,  and  no  final  settlement  shall  be  revoked 
or  reopened,  except  by  appeal  to  the  Circuit  Court,  and  the 
same  shall  there  appear  to  have  been  illegally  made:  Pro- 
videdy  however^  That  any  person  interested  in  said  estate  so 
settled,  may  have  said  settlement  set  aside  for  mistake  or 
fiuud,  at  any  time  within  three  years  after  said  settlement, 
and  if  such  person  be  under  any  legal  disabilities  at  the  time 
of  said  settlement,  then  vrithin  three  years  after  the  remo- 
val of  such  disability."    2  R.  S.  p.  275,  §  116. 

The  proviso  in  the  law  above  quoted,  seems  to  convey 
the  idea  that  for  ^'mistake  or  fraud"  in  the  settlement, 
there  may  be  a  difierent  remedy  than  an  appeaL  Hence, 
we  incline  to  the  opinion  that  the  suit  is  well  brought  to 
correct  the  mistake  in  reference  to  the  119  dollars  and  25 
cents.  But  the  mistakes  contemplated  are  evidently  mis- 
takes of  fact,  and  not  mistakes  or  errors  of  law  that  may 
have  been  committed  on  the  settlement.  There  is  no  mis- 
take or  fraud  charged  in  reference  to  the  money  paid  the 
widow.  Hence,  we  are  of  opinion  that  the  only  remedy  was 
by  appeal  to  the  Circuit  Court,  if  the  money  was  illegally 
paid  to  her  on  the  distribution. 

The  statute  was  evidently  intended  to  protect  the  execu- 
tor or  administrator  from  suits,  except  for  mistake  or  fraud. 
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where  the  order  making  a  final  settlement  was  not  appealed  M^y  Tern, 
from.  1858. 


It  is  objected  that  the  order  of  the  Court  making  the     Caxper 
final  settlement,  although  it  might  be  a  protection  to  the     Hatbth. 
clerk  for  paying  over  the  money,  would  not  protect  the  ex-  ' 
ecutor;  and  in  support  of  this  position,  §§  137, 138  and 
139,  2  R.  S.  p.  280,  are  cited.     Section  137  provides  for 
distribution  after  payment  of  debts  and  legacies.     Section 
138  is  as  foUows,  viz.: 

'^  At  the  term  when  a  final  settlement  of  an  estate  is 
made,  if  there  be  any  surplus,  the  Court  shall  order  notice 
to  be  given  thirty  days  before  the  ensuing  term,  for  three 
weeks  successively,  in  some  newspaper  printed  and  pub- 
lished in  the  county,  if  there  be  any,  and  by  notices  posted 
up  in  five  public  places  in  the  county,  that  at  the  next  term, 
on  the  first  day  thereof,  such  surplus  will  be  distributed 
among  the  heirs  according  to  law." 

And  §  139,  is  as  follows: 

'*  At  the  next  term  after  such  publication,  if  any  of  the 
heirs  shall  appear,  and  prove  their  heirship  to  the  satiafiac* 
tion  of  the  Court,  after  having  examined  the  heirs  apply- 
ing, and  any  other  person  deemed  proper,  under  oath,  touch- 
ing the  number  of  decedent's  heirs,  and  their  degrees  of 
relationship  to  him,  such  Court  shall  order  the  clerk  to  dis- 
tribute such  surplus  among  the  heirs  applying,  reserving 
the  shares  of  those  who  have  not  proven  heirship,  until 
they  appear  in  person,  or  by  guardian  or  attorney,  and  es- 
tablish their  heirship,  when  the  Court  shall  order  payment 
to  be  made  to  them,  such  guardians  or  attorneys." 

Both  of  the  sections  above  set  out  apply  to  cases  where 
the  distribution  is  to  be  made  to  heirs^f  and  not  where  it  is 
to  be  made  to  residuary  legatees,  as  in  this  case.  Where 
the  property  is  disposed  of  by  will,  the  will  being  before 
the  Court,  there  is  no  necessity  of  continuing  the  cause 
and  giving  notice,  as  the  Court  can  see  from  the  will  what 
is  to  be  done  with  the  residuum,  and  dispose  of  it  accord- 
ingly. Where  the  distribution  is  to  be  made  to  heirs,  nu- 
merous questions  may  arise  as  to  heirship,  advancement, 
&c.;  hence  in  such  case  the  law  provides  for  notice. 
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Mmy  Term,       Neither  the  letter  nor  spirit  of  the  sections  relied  upon 

^^"*      is  applicable  to  the  present  case.   But  besides  this,  the  com- 

WooXiVoiK   plaint  shows  not  only  that  the  distribution  was  made,  and 

Turn  Statb.  *'  aUowed  and  passed  by  the  Court,"  but  that  the  plaintifib 

received  and  receipted  for  their  respective  shares.    We  do 

dot  speak  of  the  receipts  as  being  conclusive,  but  to  show 

that  the  parties  were  present  and  acted  upon  the  settlement 

without  waiting  to  be  brought  in  by  notice. 

It  being  clear  to  our  minds  that  the  said  sum  of  298  dol- 
lars and  51  cents  cannot  be  recovered  in  this  suit,  it  follows 
that  a  motion  for  a  new  trial,  which  was  made,  should  have 
been  sustained. 

Per  Curiam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded  for  a  new  trial. 
X  P.  Usher  J  for  the  appellants. 
D.  McDonald  and  A.  G.  Porter,  for  the  appellees. 
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WooLFOLK  V.  The  State. 

Under  art  5,  2  R.  S.  p.  364,  the  death  of  the  principal  in  a  recognizanoe,  after 
forfcitore  entered,  may  be  pleaded  by  the  bail  in  bar  of  an  action  against 
him  opon  the  lecogniaance,  except  for  costs. 

^^2^'  APPEAL  from  the  Tippecanoe  Circuit  Court 

WoRDEN,  J.-— Complaint  by  the  state  against  Jbh»  B. 
Allen  and  Edward  &  Woolfolk,  upon  a  recognizance  en- 
tered into  by  them  on  the  27th  day  ot  April,  1854,  tat  the 
appearance  of  Alien  before  the  Tippecanoe  Circuit  Court, 
at  the  next  term  thereof,  to  answer  to  a  cha^|e  of  as- 
sault and  battery  with  intent  to  commit  a  felony.  Aver- 
'  ment  of  the  non-appearance  of  Allen,  and  the  forfeiture  of 
the  recognizance. 

The  defendant^  Woolfolk,  appeared  and  answered,  a5  to 
all  except  the  costs,  that  Alien  on  the  15th  of  August,  1855, 
died,  whereby  he  was  prevented  from  surrendering  him  in 
discharge  of  the  recognizance. 
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To  this  answer  the  prosecuting  attorney  demurred,  and  '^7  Tem, 
assigned  the  following  cause  of  demurrer:  •      ^°^^' 

^^  Because  the  answer  sfiows  that  said  Allen  departed  this  Woouroix 
life  ou  the  15th  of  Ajugnst,  1855,  more  than  one  year  after  thb  Statb. 
the  forfeiture  of  the  recognizance,  during  which  time  the 
said  Allen  could  have  been  surrendered  in  Court  in  dis- 
charge of  the  recognizance,  but  does  not  show  any  cause 
for  not  surrendering  the  said  Allen  after  forfeiture,  and  be- 
fore his  death." 

This  demuirer  was  sustained  by  the  Court*  WoolfoUc 
excepted,  and  there  was  final  judgment  against  him* 

This  is  the  only  error  assigned. 

It  is  provided  by  statute  that  '^  The  bail,  at  any  time 
before  final  judgment  against  him  upon  a  forfeited  recog- 
nizance, may  surrender  his  principal  in  open  Court,  or  to 
the  sherifi^  and  upon  the  payment  of  all  costs,  may  there- 
upon be  discharged  from  any  further  liability  upon  the 
recognizance."    2  B.  S.  p.  366. 

The  question  arises  whether,  under  this  statutory  pro- 
vision, the  death  of  the  principal  after  forfeiture  entered, 
can  be  set  up  by  the  bail  in  bar  of  an  action  except  for 
costs  against  him  on  the  recognizance. 

At  common  law,  in  civil  cases  the  bail  became  fixed  and 
liable  to  be  proceeded  against,  upon  the  return  of  non  est 
inventus  to  a  ca.  so*  issued  against  the  principaL  But  still, 
by  the  favor  and  indulgence  of  the  Courts,  he  might,  with- 
in four  days  after  the  return  day  of  the  process  against 
him,  surrender  his  principal,  and  procure  an  exoneretur  to 
be  entered.  Vide  Lewis  v.  Brackenridgej  1  Black£  112; 
White  V.  Giiesty  6  id.  228.  But  this  method  of  procuring 
an  exonerettifj  by  surrendering  the  principal  after  the  bail 
became  fixed,  was  considered  a  matter  of  favor  and  indul' 
gence^  and  not  a  matter  of  right;  hence  the  death  of  the 
principal  after  the  bail  became  fixed,  would  not  entitle  the 
bail  to  an  exoneretur.  Davidson  v.  Taylor^  12  Wheat. 
604. 

The  right  of  the  bail,  under  the  statutory  provision  above 
quoted,  to  surrender  the  principal  at  any  time  before  final 
judgment  against  himself,  is  absolute,  and  does  not  depend 
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May  Term,   apon  favor  and  indulgence,  or  the  discretion  of  the  Court, 
_  J^^^L—  li^noe  the  decision  in  Wkeatonj  which  is  undoubtedly  in 

WooLFOLK   accordance  with  the  common  law,  is  not  applicable. 

Th«  Btatb.  The  effect  of  the  recognizance  must  be  determined  by 
the  law  regulating  the  right  of  the  surety  to  surrender'  his 
principal,  as  much  as  if  that  law  were  incorporated  into 
the  recognizance  and  made  a  part  of  it.  What  is  the  effect 
of  the  recognizance  then,  so  far  as  the  surety  is  concerned? 
It  is  that  on  forfeiture,  he  will  pay  the  amount,  or  surren* 
der  the  principal,  before  final  judgment  is  rendered  against 
himself. 

Where  he  is  prevented,  by  the  death  of  the  principal, 
from  making  the  surrender,  it  seems  to  us,  both  on  princi- 
ple and  authority,  that  he  is  discharged  from  liability.  It 
is  like  a  bond  with  a  condition,  compliance  with  which  has 
been  rendered  impossible  by  act  of  Go(L  In  such  case  no 
action  lies,  as  the  performance  is  excused.  Co.  Lat.  206,  a. 
It  has  been  held  in  several  cases  that  where  the  principal 
has  been  discharged  from  imprisonment  by  virtue  of  insol- 
vent laws,  after  the  bail  had  become  fixed  by  a  return  of 
non  est  to  a  cd.  so.  against  the  principal,  such  discharge  re- 
leases the  bail.  Such  was  the  case  of  Beers  et  al.  v.  Haugk- 
Urn,  9  Peters,  329. 

Story,  J.,  in  delivering  the  opinion  of  the  Court,  remarks 
as  follows:  ^'Now,  the  doctrine  is  clearly  established,  that 
where  the  principal  would  be  entitled  to  an  immediate  and 
unconditional  discharge  if  he  had  been  surrendered,  there 
the  bail  are  entitled  to  relief  by  entering  an  exoneretur 
without  any  surrender.  This  was  decided  in  Mannin  v. 
Partridge,  14  East,  599;  Bogg^  v.  Teadde,  5  Binn.  312; 
OlcoU  V.  LiUy,  4  Johns.  407.  And  afartiarij  this  doctrine 
must  apply  where  the  law  prohibits  a  party  from  being  im- 
prisoned  at  all;  or  where  by  positive  operation  of  law,  a 
surrender  is  prevented.  So  that  there  can  be  no  doubt  that 
the  present  plea  is  a  good  bar  to  the  suit,  notwithstanding 
there  has  been  no  surrender,  if  by  the  law  the  principal 
could  not,  upon  such  surrender  have  been  imprisoned  at 
all.'* 

We  think  these  principles  are  applicable  to  the  case  be- 
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fore  OS.     If  the  surrender  of  the  principal  is  excused  by  May  Term, 
virtue  of  insolvent  laws  whereby  he  is  rendered  not  liable       ■*-°^ 
to  imprisonment,  we  think  the  act  of  Godj  rendering  it   Wooutolx 
physically  impossible  to  make  the  surrender,  is  an  equally  Thb  Statb. 
valid  excuse. 

But  the  case  of  Mather  v.  Hie  People^  12  SL  B.  9,  is  di- 
rectly in  point.  That  was  a  case  where,  as  in  the  present, 
a  forfeiture  had  been  taken,  and  the  surety  pleaded  the 
death  of  the  principal  after  the  forfeiture.  The  statute  of 
Ulinais  in  relation  to  the  right  of  the  surety  to  surrender 
his  principal  after  forfeiture,  and  before  final  judgment 
against  himself  on  the  recognizance,  is  similar  to  our  own. 
Upon  fuU  examination,  it  was  held  that  the  plea  was  a 
good  bar  to  the  set.  fa.  In  concluding  the  opinion  of  the 
Court  in  the  case,  Trumbull,  J.,  makes  the  following  re- 
mark, which  is  equally  applicable  here,  viz. :  '^  The  liability 
of  the  principal  undoubtedly  became  fixed  by  the  forfeit- 
ure of  his  recognizance,  but  the  statute  gives  his  seenhty 
further  time  within  which  to  discharge  themselves,  and  of 
the  benefit  of  this  provision  they  ought  not  to  be  deprived 
by  the  death  of  the  principal." 

Per  Curiam. — The  judgment  is  reversed.  Cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

O.  &  Orih  and  J.  A.  8tem^  for  the  appellant  (1). 

J.  L.  MiUer^  for  the  state. 

(1)  Cooiuel  for  the  appelluit  cited  The  People  t.  Mourning,  S  Cow.  299; 
Sparrow  y.  Lowgale,  W.  Jones,  29;  1  Tidd's  Pr.  238,  2S9;  Mannin  t.  Part- 
iridge,  14  East,  599;  White  t.  BlaJcey  22  Wend.  613;  LewU  t.  Brackenridge,  1 
Blackf.  113;  WhiU  y.  Gwtt,  6  id.  228;  Beers  r.  Baughton,  9  Pet  330. 
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1858.  D^jLY  V.  Thb  State. 


Daix^t 

Thb  Statb«  ^  ^^  iadicdnent  for  t/U^img  gold  oofn,  to  taj  C^tiCetf  jScolet  gold  cow,  is  the 

same  as  to  say  cairent  gold  coin  of  the  Unked  States,  &€.;  and  where  the 
seyeral  denominations  and  the  yalne  of  sncfa  coin  are  alleged  in  doUan'&nd 
cents,  it  maj  be  presnmed  tiiat  the  Coort  and  joiy  will  know  that  a  coin  of 
tfaa  TBlne  of  ten  doUan  is  an  eagle,  &o. 

By  the  oonstitationy  the  jniy  aie  the  exdnsire  judges  of  the  law  and  the  iads, 
in  criminal  cases,  where  they  acquit;  bat  they  cannot  pass  npon  the  Talidity 
of  the  indictment  They  jadge  the  case  from  the  evidence,  in  connection 
with  sndi  knowledge  of  tlie  law  as  they  may  indiTiduaUy  poeaesa  or  acquire 
from  the  aigunent  of  connsel,  and  the  instmctioBS  of  the  Court  If  they  ae- 
quit,  the  demandant  is  discharged.  If  they  conyict,  then  the  Court  rejudgei 
the  questions  of  law  and  of  fact. 

If  the  Circuit  Court  should  sustain  a  conrictSon  upon  a  bad  indictment,  the 
Supreme  Govt  would  set  the  defiuidant  at  liberty. 

Thursday,  APPEAL  from  the  Hendricks  Circuit  Ckrart. 

June  S4 

Perkins,  J^ — The  grand  jury  returned  into  the  Mendrich 
Circuit  Court  an  indictment  in  these  words: 

^<  The  grand  jury  of  the  state  of  Indiana^  impannded, 
charged  and  sworn  to  inquire  in  and  for  the  body  of  Hen' 
dricks  county,  upon  their  oath  present,  that  William  C, 
Dailpj  on  the  tenth  day  of  Januarp^  eighteen  hundred  and 
fifty-seven,  at  and  in  the  county  of  Hendricks  and  state  of 
Bkliana^  did  then  and  there  feloniously  steal,  take  and  cany 
away,  two  United  Slates  gold  coins  of  the  denomination 
and  value  of  ten  dollars,  ten  United  States  gold  coins  of  the 
denomination  and  value  of  five  dollars,  and  ten  Uniied 
Slates  gold  coins  of  the  denomination  and  value  of  two 
dollars  and  fifty  cents  each, — altogether  of  the  aggregate 
value  of  eighty-five  dollars, — ^the  personal  goods  and  pro- 
perty of  Henry  Carter;  contrary  to  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of 
the  state.     P.  S.  Kennedy^  Prosecuting  Attorney." 

A  motion  was  made  to  quash  the  indictment  because, 
in  describing  the  coin,  it  did  not,  in  the  usual  phraseology, 
appropriate  to  the  purpose,  state  it  as  so  many  "  pieces  of 
the  current  gold  coin  of  the  Uniied  Slates  of  America^ 
called  eagles,  half-eagles  and  quarter-eagles,"  &^ 

The  motion  was  overruled,  and  we  think  correctly.    To 
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say  United  States  gold  coin,  is  substantially  the  same  as  1^7  Teim, 
to  say  gold  coin  of  the  United  States;  all  such  coin  is  cur-      ^^^* 
rent  by  law.     And  the  Court  and  jury  know  that  a  United      Pailt 
States  gold  coin  of  the  denomination  and  value  of  10  dol-  Tbb  Statb. 
lars  is  an  eagle,  &c.     We  regard  the  word  "each"  as  re- 
ferring to  the  several  classes  of  pieces  as  though  it  were 
repeated  after  the  naming  of  them  sev^^y.    But  if  we 
are  wrong  in  this,  still  the  clause  in  the  indictment  in  which 
the  word  is  used  contains  a  charge  of  grand  larceny  in  it- 
self, and  hence  the  whole  indictment  could  not  have  been 
quashed  for  the  uncertainty  in  other  charges  contained 
therein. 

On  the  trial,  the  Court  instructed  the  jury  "that  they 
had  nothing  to  do  with  the  question  as  to  the  sufficiency 
of  the  indictment;  that  the  Court  had  determined  that." 
To  this  instruction  exception  was  taken.  It  is  contended 
that  it  infringed  the  ri^t  of  the  jury  to  determine  the  law 
and  the  facts. 

The  right  of  the  jury,  in  criminal  cases,  to  determine 
the  law  and  the  facts,  was  the  subject  of  long  and  earnest 
controversy  in  the  English  Courts.  Under  the  Tudors  and 
Stuarts  the  British  government  had  become  despotic,  and 
oppressively  restrictive  of  the  rights  of  the  citizen;  and  it 
desired  to  use  the  Courts  in  enforcing  and  perpetuating 
tyranny.  It  wislied  to  punish  citizens,  as  for  the  crimes  of 
heresy,  libel,  treason,  &c.,  in  cases  where  the  least  freedom 
was  exercised  in  the  worship  of  Grod,  or  in  speaking  and 
writing  upon  the  abuses  of  the  government  and  the  right 
of  opposition  thereto.  Too  many  of  the  judges  were  eager, 
or  willing,  at  least,  to  make  the  Courts  instruments  for  car- 
rying into  execution  the  despotic  will  of  the  monarch.  This 
they  could  not  well  accomplish  without  restricting  the 
power  of  juries,  as  the  members  of  those  bodies  naturally 
sympathized  with  their  peers,  the  oppressed  class  from 
among  whom  they  were  selected.  Hence,  the  necessity  of 
limiting  the  province  of  the  jury  to  a  simple  finding  of 
facts,  leaving  the  law  to  be  pronounced  by  the  judges. 
This  enabled  the  Court,  in  every  instance  where  any  facts 
were  found,  to  declare  that  upon  the  facts,  the  law  adjudged 
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May  Tern,  the  defendant  guilty,  or  led  it  to  compel  the  jury  to  so  find 
^^^  in  their  verdict.  In  theory,  the  general  doctrine  above  as* 
Daily  serted,  is  correct;  and  where  judges  are  honest  and  impair 
Trb  Statk.  tial,  tends  to  the  better  administration  of  justice.  The 
judges  ought  to  be  able  to  respond  with  more  accuracy  to 
the  law  than  juries.  But  such  was  not  the  state  of  things 
formerly,  in  England.  The  judges  were  not  always  hon- 
est and  impartial.  They  leaned  to  the  side  of  tyranny, 
while  juries  leaned  to  the  side  of  freedom.  Hence,  the 
advocates  of  popular  rights  insisted  upon  the  right  of  the 
jury  to  determine,  both  what  facts  were  proved  in  the  case, 
and  whether,  in  point  of  law,  they  constituted  a  crime;  in 
other  words,  to  determine  the  facts  proved,  and  the  law  aris- 
ing upon  the  facts,  and  thus  be  enabled  to  acquit  the  ac- 
cused independently  of  the  judges.  Particularly  was  this 
so  in  cases  of  libels.    2  Blackf.  151. 

This  right— whether  wisely  or  not,  in  the  changed  condi- 
tion of  things,  it  is  not  for  us  to  say — ^has  been  secured  to 
juries  in  this  state  by  the  constitution.  Juries  here,  in  crim- 
inal cases,  have  a  right  to  determine  the  facts  proved,  and 
the  law  arising  upon  those  &cts,  independently  of  instrac- 
tions  from  the  Court,  in  cases  where  they  acquit,  but  not 
where  they  convict.  "We  regard  the  new  constitution  as 
having  to  some  extent  enlarged  the  rights  of  the  jury  in  this 
particular,  ( WiUiams  v.  I%e  State j  at  this  t^erm,)  (1)  though, 
without  the  point  being  considered,  this  Court  inadvert- 
entiy  intimated  differently  in  the  case  of  JDriskiU  v.  The 
StatCj  7  Ind.  R.  339,  a  case  rightiy  decided,  however,  upon 
its  own  facts.  That  such  is  the  effect  of  the  new  constita- 
tion,  is  clear  from  the  reasoning  of  Judge  Holman  in  2 
Blackf.  152.  But  the  enlarged  right  of  the  jury  does  not 
extend  to  the  indictment.  They  judge  the  whole  case  upon 
the  evidence  which  goes  to  them  from  the  witnesses,  &oc^ 
in  connection  with  such  knowledge  of  the  law  as  they  may 
individually  possess,  and  acquire  from  the  arguments  of 
counsel  and  the  instructions  of  the  Court  If  they  acquit, 
the  defendant  is  discharged;  but  if  they  convict,  then,  in 
favor  of  liberty  and  life,  the  Court  rejudges  the  questions 
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of  law  and  fact.     If  the  inferior  Court  should  sustain  a  May  Tenn, 

conviction  upon  a  bad  indictment,  the  Supreme  Court  low' 

would  set  the  defendant  at  liberty.  Jewbtt 

As  to  the  evidence  in  this  case,  we  cannot  say  it  did  not  Thb  Law- 
juBtify  the  finding  of  the  jnry.                                               "^."SS' 

Per  Curiam, — The  judgment  is  affirmed  with  costs.  Compawt. 

Judge  Hanna  concurs  in  the  conclusion,  but  dissents  from 
the  reasoning,  in  this  case. 

C  d  Nave  and  J.  WUherow^  for  the  appellant. 

(1)  AnU,  503. 


>  • 


Jewbtt  r.  The  Lawrenceburgh  and  Upper  Mississippi 

Railroad  Company. 

In  this  case  a  written  subscription  of  stock  in  a  railroad  company  was.  shown 
to  haye  been  conditional  by  parol  CTidence.  Notice  had  been  given,  and  an 
cnder  of  Conrt  made,  to  obtain  the  production  of  the  subscription  on  the 
trial ;  but  it  was  not  produoed.  The  question  as  to  the  admissibility  of  such 
evidence  was  not  presented  in  this  Court.  Held,  that  the  evidence  was  en- 
titled to  full  weight. 

The  condition  in  the  subscription  in  this  case  was,  that  the  road  shouM  be  lo- 
cated within  80  rods  of  St,  Omar.  Hdd,  that  the  meaning  was,  that  the  road 
should  be  constructed  to  run  within  20  rods  of  St.  Omer. 

Where  a  subscription  is  made  upon  such  a  condition,  the  subscriber  is  not  a 
stockholder,  and  consequently  not  liable  upon  his  agreement,  until  the  con- 
dition is  performed;  and  whether  it  has  been  f>erfonned  is  a  question  of  fact. 

Where  a  conditional  subscription  was  paid,  by  the  tnuisfer  of  land  to  the 
company,  before  the  condition  was  performed,  and  the  company  failed  to 
construct  the  road  according  to  the  condition,  but  transferred  the  land  to  an 
innocent  purchaser, — held,  that  in  a  suit  by  the  subscriber  against  the  com- 
pany, the  measure  of  damages  would  be  the  value  of  the  land  at  the  time  it 
was  transferred  to  the  company. 

And  where  the  complaint  alleged  that  the  company  after  failing  to  perform 
such  condition,  appointed  commissioners  to  settle  with  the  plaintiff  and 
others  similarly  situated,  who,  after  an  examination  on  behalf  of  the  com- 
pany, executed  and  delivered  to  the  plaintiff  an  agreement  that  the  company 
should  ro'fund  the  amount  paid  on  the  subscription,  with  interest,  &c. : — Hdd, 
that  the  pkintiff  might  prove  the  amount  of  such  conditional  stock  subscribed 
by  others ;  t!ie  amount  paid  in ;  the  acts  of  the  commissioners  in  awarding 
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Mftj  Tcna,       repajment  of  sach  amonntt  to  otiier  wmditioiifll  sabsafiten;  andtbop«j- 

1868.  ment  bj  the  company  of  the  rams  so  awarded. 


Jbwxtt  appeal  from  the  Decatur  Circuit  Court. 

Thb  Law-        Hanna,  J^ — Jewett  sued  the  company  to  recover  back  a 
^a^RAi^'S'  ^^^  ^^  money  paid,  and  the  price  of  a  tract  of  land  con- 
CoMFAHT.    veyed  to  the  company,  in  payment  of  his  subscription  for 

T^tirtdbty,  stock* 

June  24.  rpj^^  g^^^  count  alleges  that  the  subscription  was  made 

on  the  condition  that  the  road  should  be  located  within  30 
rods  of  St,  Omefj  and  the  money  and  property  given  for 
the  stock,  expended  between  St.  Omer  and  Greensburgh; 
that  after  the  subscription  was  made,  the  company  located 
their  road  within  that  distance  from  £i^  Omer^  and  com- 
menced working  on  it,  and  that  afterwards  the  plaintiff 
paid  for  his  stock;  that  subsequently  the  defendants  aban- 
doned that  route  and  located  and  constructed  the  road  on  an- 
other, distant  over  one  mile  from  St.  Omer;  that  defendants 
have  conveyed  the  land,  which  the  plaintiff  conveyed  to  de- 

\  fendants  in  payment  for  stock,  &c.,  and  avers  a  demand,  &c. 

This  paragraph  also  alleges  that  there  was  subscribed  600 
shares,  or  30,000  dollars,  by  various  persons,  of  such  con- 
ditional stock;  that  the  subscribers  presented  and  ten- 
dered it  to  defendants  upon  the  fulfillment  of  the  said  ccm- 
ditions;  that  the  same  was  by  the  defendants  received, 
and  acted  upon,  by  pretending  to  locate,  &c ;  and  that  they 
assured  plaintiff  that  the  condition  should  be  performed^ 
and  he  thereupon  paid,  &c* 

The  second  count,  in  addition  to  the  above,  states  that 
after  the  abandonment  of  the  old  route,  the  defendants  ap- 
pointed commissioners  to  settle  with  the  plaintiff,  and  others 
similarly  situated;  and  that  the  commissioners,  after  exam- 
ining into  the  matter,  for  and  on  behalf  of  the  company, 
executed  and  delivered  to  the  plaintiff  an  agreement,  which 
is  as  follows : 

^  The  undersigned  commissioners  of  the  L.  and  U,  if- 
Railroad  Company^  appointed  to  settle  with  subscribers  of 
special  stock  at  St.  Omer^  hereby  agree  that  David  JeweU 
shall  be  refunded  the  amount  that  he  may  have  paid  on 
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« 

his  Bnbsciiption  of  said  special  stock,  with  interest,  on  the  May  Ttm, 

Ist  day  of  October  next,  and  be  released  from  any  farther  ^"^' 

payment  on  said  subscription.     Oct.  1st,  1852,  (40  shares).  J«wett 

[Signed,]    J.  O.  Monfart^  Jos.  B.  Foley ^  A.  R.  Forsyth^  Jos.  Tvm  Law- 

Mammon.  4^,  Bailb'd 

The  defendants  demurred  to  the  complaint,  which  de-    Comfakt. 
murrer  was  overruled,  and  said  defendants  answered  over. 
The  plaintiff  replied. 

The  case  was  tried  by  the  Court     Motion  for  a  new 
trial  overruled,  and  judgment  for  defendants. 

-it  appears  that  on  the  trial  the  plaintiff  offered  to  prove 
that  the  defendants  had  paid  to  other  persons  about  8i. 
Omer  the  amounts  awarded  them  by  said  commissioners, 
for  the  purpose  of  showing  their  authority  to  bind  the  de- 
fendants, and  that  the  evidence  was  rejected;  also  that  the 
plaintiff  offered  to  prove  the  amount  that  had  been  condi- 
tionally subscribed  and  paid  in  by  persons  in  and  about  / 
8i.  Omer,  before  the  abandonment  of  the  ^t  route  by  the 
defendants,  which  was  also  rejected. 

Several  questions  arise  upon  this  record: 
First  Was  the  subscription  by  the  plaintiff  conditional? 
The  evidence  shows  that  it  was;  that  it  was  accepted  by 
the  defendants,  the  road  located  on  the  line  designated  by 
the  condition,  some  work  done  on  it,  the  subscription  of 
plaintiff  paid  in  money  and  land,  and  that  the  defendants 
then  abandoned  that  particular  route.  But  it  is  objected 
that  the  conditions  and  terms  of  the  subscription  were 
shown  by  improper  evidence,  to-wit,  by  oral  testimony, 
such  subscription,  &c,  being  in  writing.  This,  together 
with  other  subscriptions  about  St.  Omer,  was  made  for  a 
specific  purpose,  to-wit,  to  obtain  the  location  of  the  road 
at  that  point,  and  was  not  of  the  general  subscriptions 
which  were  unconditionally  made  to  the  capital  stock  of 
the  company.  The  evidence  shows  such  subscriptions  to 
have  been  made  on  a  paper  prepared  by  the  president  of 
the  road  and  sent  to  their  agent,  who  after  obtaining  the 
signatures,  &c.,  redelivered  the  same  to  the  president.  No- 
tice had  been  given,  and  even  an  order  of  Court  made,  to 
obtain  the  production  of  the  paper  on  the  trial.    It  was 
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Mar  Term,   not  produced.     The  proof  was  made  by  oral  evidence  of 
•^^'^"'      these  facts,  and  must  now  have  its  due  weight,  there  being 
Jbitbtt      no  cross-errors  assigned,  which  would  enable  us  to  pass 
Thb  Law-    upon  the  question  whether  the  evidence  was  properly  ad- 
"^Tbaile'd  n^i*^^  o'  otherwise;  upon  that  point  we  do  not  decide. 
Company.         Secondly.     Have  the  defendants  complied  with  the  con- 
dition? 

The  condition,  as  proved,  was,  that  the  road  should  be 
located  within  20  rods  of  the  town  of  Si.  Omer.  In  ibis 
ease  the  language  employed  certainly  means,  that  when 
the  road  was  constructed  it  should  be  within  that  distance 
of  this  town.  The  evidence  shows  that  the  road  is,  in  fact 
constructed  one  and  a  half  miles  distant  therefrom.  Is 
this  a  substantial  compliance? 

In  the  case  of  The  EvansvUle,  4*^.,  Co.  v.  Sliearerj  at 
this  term,  we  have  decided,  that,  where  a  subscription  i> 
made  upon  the  express  condition  that  the  road  shall  be 
constructed  in  a  particular  place,  the  subscriber  could  not 
be  a  stockholder,  and  consequently  not  liable  on  the  agree- 
ment, until  the  performance  of  the  conditions  upon  which 
the  subscription  was  made;  and  whether  they  have  been 
performed  is  a  question  of  fact  (1). 

Thirdly.  Did  the  failure  to  perform  the  condition,  upon 
which  the  subscription  was  made,  give  the  plaintiff  a  right 
of  action  against  the  defendants  to  recover  back  the  amount 
paid  thereon  before  the  violation  tJiereof  ? 

This  is  the  principal  question  in  the  case.  The  appellee 
insists  that  the  payment  of  the  subscription  before  the  con- 
dition was  performed,  was  an  abandonment  of  that  condi- 
tion, and  '^  placed  the  plaintiff  upon  the  same  footing  with 
other  stockholders." .  Upon  the  other  hand,  it  is  insisted 
that  the  location  and  construction  of  the  road  at  a  partic- 
ular place,  entered  largely  into  the  considemtion  for  the 
payment  made;  that  the  expectation  of  receiving  shares 
of  stock  in  the  corporation  was  not  the  sole  consideration 
for  the  transfer  of  the  lands  and  payment  of  money,  as 
alleged.  It  is  further  urged  that,  even  admitting  the  plain- 
tiff might  have  had  a  legal  defense  against  the  payment  of 
his  subscription,  on  account  of  the  non^performance  by  the 
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defendants  of  the  condition  upon  which  it  was  made,  yet  May  Term, 
having  failed  to  make  that  defense,  and  having  volnntarily       ^^^" 
paid  the  same,  he  cannot  now  sue  for  and  recover  it  back.      Jxwbtt 

In  contracts  concerning  real  estate,  it  has  often  been  held,    Thx  Law- 
tha1<  where  the  purchaser  had  paid  the  purchase-money  and  &|f  ^R*yLR'» 
taken  possession  of  the  property,  he  might  surrender  that    Comfaht. 
possession,  disaffirm  the  contract  and  sne  for  and  recover 
the  purchase-money,  upon  the  neglect  or  inabiUty  of  the 
vendor  to  make  a  title  and  execute  his  contract.    Bank  of 
Columbia  v.  Hagner^  1  Peters,  468,  7  Curtis,  667. — Sugden 
on  Vendors,  173. 

A  late  writer  says  that,  ^'  Generally,  where  one  fails  to 
perform  his  part  of  the  contract,  or  disables  himself  from 
performing  it,  the  other  party  may  treat  the  contract  as  res- 
cinded.   2  Pars.  Cont.  191.  . 

Then,  upon  the  failure  of  the  company  to  perform  the 
conditional  part  of  the  contract,  the  plaintiff  had  the  right 
to  rescind,  or  treat  the  contract  as  held  for  nought  by  the 
company,  and  sue  for  the  amount  paid  on  the  contract; 
and  where,  as  in  this  instance,  the  payment  was  by  the 
transfer  of  lands,  that  transfer  might,  perhaps,  be  set  aside 
before  such  lands  had  passed  into  the  hands  of  innocent 
holders — ^but  it  is  not  necessary  to  decide  that  question  as 
these  lands  have  so  passed — and  we  suppose  the  plaintiff, 
if  upon  the  whole  he  is  entitled  to  recover,  should  be  per- 
mitted to  recover  the  value  of  the  lands  at  the  time  he 
transferred  them  to  the  company. 

Fourthly. — Did  the  Court  err  in  refusing  to  admit  the 
evidence  offered  by  plaintiff?  That  evidence  was  to  show 
the  amount  of  conditional  stock  at  St*  Omer;  the  amount 
paid  in;  the  acts  of  James  B.  Foley  and  others,  styled 
commissioners,  in  awarding  repayment  by  the  defendants 
of  the  sums  so  paid  in-;  and  the  acts  of  these  defendants  in 
making  such  repayments  in  pursuance  of  such  awards. 

The  fact  that  the  defendant  had  ratified  similar  acts  of 
the  persons  who  assumed  to  be  acting  for  the  company, 
might  have  tended  to  show  that  they  had  authority  to 
make  such  an  arrangement  with  this  plaintiff  as  they  did 
make.     Story  on  Agency,  §§  55,  9J4 — Red£  Railw.  292. 


544  CASES  IN  THE  SUPREME  COURT 

May  Tom,    In  showing  that  each  acta  had  been  ratified,  it  was  proper 
^^^^'      to  prove  the  number  of  similar  instances  in  which  arrange- 
FiLsoK      ments  had  been  made  and  approved  by  the  defendants, 
Blkbkbs.    and  the  amount  that  had  been  paid  thereon.     If  the  in- 
stances were  numerous  and  the  sums  large,  the  inference 
would  be  the  stronger.     The  evidence  offered  in  relation  to 
the  acts  of  Foley  and  others,  and  the  ratification  thereof, 
should  have  been  admitted. 

Per   CWnam.*^The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 
Davison,  J.,  was  absent. 

J.  &  Scobey  and  W.  Cumback^  for  the  appellant 
J.  RymaHy  for  the  appellee^. 

CO  ^"^^  S44. 


4  ^»»  * 


FiLsoN  V.  Sleeker  and  Others* 

« 

Tkun^,     ,      APPEAL  from  the  Huntington  Court  of  Common  Pleas. 

Per  OKftam.— This  was  a  proceeding  by  the  appellees 
against  the  appellant,  under  the  provisions  of  article  23, 
2  B.  S.  p.  152,  to  reach  property  and  effects  in  the  hands 
of  the  defendant,  to  satisfy  a  judgment  held  by  the  plain- 
tiffs against  the  defendant.  Upon  issue  joined,  the  Court 
found,  upon  trial,  that  the  defendant  was  indebted  to  the 
plaintiffs  by  judgment,  &c.;  that  an  execution  had  issued 
and  been  returned  no  property;  and  that  there  was  in  the 
possession  of  the  defendant,  and  under  his  control,  certain 
property  subject  to  execution,  and  choses  in  action.  And 
the  Court  made  an  order  in  compliance  with  ^  524  of  the 
article  above  cited. 

There  was  no  motion  for  a  new  trial  Hence,  we  cannot 
determine  as  to  the  correctness  of  the  finding  of  the  Coort 
.  The  State  ex  reL  Foster  v.  SwartSj  9  Ind.  R.  221. 
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The  judgment  is  afliimed  with  costs.  1*7  '^^an, 

J.  P.  Greer,  for  the  appellant.  ^858. 

X  IL  Slack,  for  the  appellees.  Chambub 

Y. 
OSSOOBT. 


I  m%*  I 


The  Board  op  Commissionebs  of  Huntinoton  Covsty 

V.  Brown. 

APPEAL  from  the  BuntingUm  Court  of  Common  Pleas,  j^^' 
Per  Curiam* — This  was  a  proceeding  involving  the  same 
questions  that  have  already  been  decided  at  this  term  in  a 
case  of  the  same  appellants  against  Weasner;  and  for  the 
reasons  therein  given  the  judgment  is  reversed  at  the  cost 
of  the  appellee  (1). 
X  U.  PeUit  and  C.  CowgiU,  for  the  appellants. 

(1)  AnU^^!6». 


Chandler  t;.  Gregory  and  Another. 


This  case  is  decided  upon  the  eTidence. 


APPEAL  from  the  Warren  Court  of  Common  Pleas.       TUnda^, 
Per  Oiriam*— Suit  by  Robert  A.  Cka/ndUr  against  Ber^  ''^  ^* 
jamm  JP.  Qregory  and  WUUam  M.  Barnes.    The  com- 
plaint is  that  on,  &c.,  at,  &c.,  said  Cfregory  and  one  JHc- 
Alilfy  had  a  judgment,  and  execution  thereon,  against  the 
« Williamspart  Canal  Lock  Company;  that  said  Gregory  and 
Haynes  promised  the  plaintiff,  Clumdler,  that  if  he  would 
undertake  to  pay  a  part  of  said  judgment,  to-wit,  fee,  on 
a  certain  day,  they,  the  defendants,  would  pay  the  amount 
at  that  time  for  said  plaintiff;  that  he,  the  plaintiff,  did  so 
Vol.  X^-36 
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Kay  Tem,  undertake,  wherenpon  the  execution  on  said  judgment  was 

^•0^°*      returned,  &c.    The  complaint  further  alleges  that  at  the 

Cbaitdlbb   time,  &c.,  said  defendants  did  not  pay,  &c.,  and  that  plain- 

Gbsoobt.    tiff  was  compelled  to  and  did  pay,  &c.,  and  this  suit  is  to 

recover  the  amount  from  said  defendants. 

Answer  in  denial.  Trial,  and  judgment  for  the  defend- 
ants. 

It  appears  in  evidence  that  there  was  an  execution,  as 
alleged,  against  said  lock  company;  that  said  (Mandler  and 
Oregorp  were  both  members  and  directors  of  said  compa- 
ny, and  interested  in  preventing  a  sale  of  the  property  of 
the  company  on  execution.  Mr.  Gregarp^  a  witness,  says: 
<<  On  the  20th  day  of  Jtdyy  1855,  McAliUy  and  myself  had 
a  judgment  against  said  lock  company  on  which  execution 
had  issued.  McAliUy  proposed  that  if  the  company  would 
pay  100  doUars,  he  would  take  Chandler^ s  note  at  one  year 
for  the  balance,  return  the  execution,  and  assign  the  judg- 
ment to  ChcmdUr^  who  might  collect  the  money  as  he  conld 
from  the  company.  Witness  and  Haynes  made  the  pro- 
position to  Chandler^  but  refused  to  become  liable  to  him 
for  the  repayment  of  the  money.  They  told  him  there  was 
some,  and  would  be  more,  money  in  the  treasury  of  the 
lock  company  which  said  HayneSy  who  was  treasurer,  might 
pay  on  the  claim,  whereupon  Chandler  gave  bis  note,  &c 

It  further  appears  that  a  payment  had  been  ordered  by 
the  directors,  on  claims  against  the  company  which  might 
be  presented;  that  Chandler  refused  to  present  his,  and 
hence,  the  money  in  the  treasury  was  applied  on  other 
claims  that  were  presented. 

Mr.  Chandler  has  filed  a  very  elaborate  brief  to  show 
that  the  promise  alleged  in  the  complaint  is  not  within  the 
statute  of  frscuds;  but  the  case  was  rightiy  decided  below 
for  the  defendants  on  the  ground  that  that  promise  was  not 
proved  to  have  been  made.  It  is  plain  that  Mr.  Otand- 
ler^  who  was  a  director  in  the  company  and  knew  the  state^ 
and  prospects  of  the  treasury,  and  the  power  and  duty  of 
the  treasurer,  and  was  interested  in  preventing  a  sacrifice 
of  the  property  of  the  company,  gave  his  note  upon  his 
confidence  in  the  revenue  of  the  company. 
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The  judgment  is  affirmed  with  costs.  May  Tenn, 

3L  A.  Chandler,  for  himself.  ^858. 

B.  F.  Chregory,  J.  Harper  and  J.  R.  M.  Bryant^  for  the  Zehwob 

appellees.  Cbvll. 


Hanna  and  Another  t;.  McKibben. 

APPEAL  from  the  Wabash  Court  of  Common  Pleas*    Thundmi, 

Per  Curiam^ — Suit  against  two  persons  to  recover  a  de- 
mand which  accrued  against  them  as  partners.  The  suit 
was  commenced  after  a  dissolution  of  the  partnership  had 
taken  place. 

On  the  trial,  the  admission  of  one  of  the  defendants, 
made  after  the  dissolution  of  partnership,  touching  the  ac- 
cruing of  the  claim  against  the  firm,  was  given  in  evidence, 
over  the  objection  of  the  other  partner. 

The  admissions  of  each  partner,  thus  made,  were  good, 
at  all  events,  againet  himself.  Hence,  the  evidence  in  this 
case  was  rightly  admitted  to  charge  the  person  making  the 
admission.  The  record  does  not  show  that  it  was  used  for 
any  other  purpose,  if  it  could  have  been — a  point  we  do 
not  decide. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

JS  P.  Biddle  and  B.  W.  Peters,  for  the  appellants. 


•  mm^  • 


Zehnor  V.  Crull. 


APPEAL  from  the  Wayne  Circuit  Court  Tkundag, 

Per  Curiam. — This  was  an  action  by  Crull  against  ZeA-  *"^ 

nor  upon  promissory  notes  for  the  payment  of  207  dollars. 

The  defendant's  answer  contains  three  paragraphs.    The 
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iCajr  Ttom,   first  is  a  general  denial.    The  second  and  third  set  up  new 

^>8^'      matter  in  defense  of  the  action^  to  which  the  plaintiff  re- 

ThkEtakb-  plied.    Defendant  demurred  to  the  replies;  but  his  demnr- 

Bailb'd  Co.  ®^  were  overruled.     Verdict  for  the  plaintiff     New  trial 

Tr JsLBB     '^^^d'  ^^  judgment 

The  action  of  the  Court  in  overruling  the  demurrers  is 

assigned  for  error;  but  as  no  exception  to  that  ruling  ap- 
pears to  have  been  taken  in  the  Circuit  Court,  the  objection 
to  the  replies  cannot  be  raised  in  this  Court.  8  Ind.  K.  96. 
— ^9  LL  117.  Another  objection  is  raised  to  the  ruling  of 
the  Court,  by  assignment  qf  error;  but  the  appellant  has 
failed  to  notice  the  point  made  in  a  brief;  hence  it  will  be 
considered  as  waived*    Rule  28d — Ind  Dig.  723. 

The  judgment  is  affirmed  with  5  per  cent,  damages  and 
costs. 

O.  P.  Mortony  X  Kibbey,  M.  Wilson^  C.  H.  Test,  and  X 
M.  WilsoHj  for  the  appellant. 

X  &  Newman  and  X.  P.  SiddaU,  for  the  appellee. 


if 


The  Evansville,  Indianapolis  and  Cleveland  Straight 
Line  Railroad  CoiaPANY  t;.  Tressler. 

/VfVfay,  APPEAL  from  the  Xohmon  Circuit  Court 

.  une  25.  Hanna,  J. — This  was  an  action  on  a  written  conditional 

subscription  of  stock.  The  complaint  avers  performance 
by  the  plaintiffs  of  the  condition,  &c.  Upon  the  trial  the 
plaintiffs — ^the  bill  of  exceptions  shows— offered  the  written 
subscription  in  evidence,  and  also  certain  extracts  from  the 
records  of  the  corporation,  for  the  purpose  of  showing  per^ 
formance  of  the  condition.  It  then  states  that  the  recep- 
tion of  the  evidence  was  "objected  to  by  the  defendant, 
and  the  objection  sustained  by  the  Court." 

Whether  the  objection  applied  to  the  whole  of  the  evi- 
dence offered,  or  only  to  the  extracts  from  the  records,  is 
made  a  question  of  discussion  by  counseL  If  the  objection 
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really  applied  to  the  offer  to  introduce  the  written  subscrip-  May  Tern, 
tion,  which  we  are  inclined  to  think  it  did,  so  far  as  we  are       ^^°' 
informed  by,  the  record,  then  the  cause  of  objection  is  so  Thb  Jufsb- 
manifest  that  we  would  not  require  it  to  be  specifically  iuxia'd  Co. 

pointed  out  Douoli^iTT. 

The  writing  was  the  foundation  of  the  suit,  and  a  copy 
was  filed  with  the  complaint,  and  no  verified  answer  was 
filed.  We  cannot  conceive  of  any  valid  objection  to  its 
admission  under  the  pleadings. 

Per  Owriam.  —  The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c. 

O.  H.  Smithy  for  the  appellants.  ' 


.■♦( 


The  Jeffersonville  Railroad  Company  v.  Dougherty. 

APPEAL  fipom  the  Bartholomew  Circuit  Court  FHdoM, 

Per  Curiam. — The  same  question  is  raised  in  this. case 
as  in  that  of  The  Indianapolis  and  Cincinnati  Railroad  Co, 
V.  Thumsendj  at  the  last  term,  in  regard  to  the  liability  of 
the  company  for  stock  killed,  the  owner  of  which  was  not 
a  proprietor  of  land,  &c.;  and  as  to  that  point,  this  case  is 
governed  by  that  (1). 

The  judgment  for  the  plaintiff  was  for  the  value  of  the 
animal,  and  also  for  a  docket-fee  of  five  dollars.  As  to 
that  amount  the  judgment  is  erroneous.  If  that  amount, 
to-wit,  5  dollars,  is  remitted,  the  judgment  wiU  be  affirmed; 
if  not,  it  will  be  reversed.    8  Ind  R.  217. 

W.  Herod  and  &  Stansiferj  for  the  appellants. 

{I)  AnteyJiS, 
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^^^*  Keoo  and  Others  v.  Wbldbn. 


Jbxxt 

rTob.  appeal  from  the  WhUlep  Circuit  Court 

jcy^^  Hanna,  J. — This  was  a  proceeding  to  set  aside  a  deed 

June  85.         as  fraudolent,  &c. 

The  deed  was  made  by  Keg^  to  James  and  JEmamtel 
Chaham. 

Thore  was  a  return  of  not  found  as  to  James  Chrakam^ 
and  an  order  made  by  the  Court  that  publication  be  made, 
&c. 

There  appears  to  have  been  a  general  demurrer  filed  by 
the  defendants,  which  was  not,  so  far  as  the  record  shows, 
disposed  of  in  any  way. 

The  defendants  were  called,  and  a  decree  or  judgment 
rendered  as  upon  a  default,  without  service  on,  or  notice  to, 
James  Graham  being  shown  by  the  record. 

It  is  insisted  that  the  Court  had  no  jurisdiction  of  the 
person  of  said  James.  This  is  a  mistake.  There  was  full 
appearance  made  when  the  demurrer  was  filed;  but  enter- 
ing a  judgment  without  having  first  disposed  of  the  demur- 
rer was  erroneous. 

^Per  Curiam. — The  judgment  is  reversed,  with  costs. 
Cause  remanded,  &c 

W.  Marchj  for  the  appellants. 


Jelly  v.  Rice. 

£^|,  APPEAL  from  the  Ohio  Court  of  Common  Pleas. 

Per  Curiam. — This  case  is  affirmed — ^the  question  turn- 
ing on  the  evidence.  There  is  some  evidence  tending  to 
support  the  verdict  of  the  jury. 

The  judgment  is  affirmed,  with  1  per  cent,  damages  and 
costs. 

J.  &  Jelly  and  D.  S.  Major^  for  the  appellant. 
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Ifoy  Term, 

The  Evansvillb,  Indianapolis  and  Cleveland  Straight       ^^Q^Q* 

Line  Railroad  Company  v.  Stringer*  Pattbsbov 

▼. 
Thb  Statb. 

APPEAL  from  the  Pike  Circuit  Court,  j^^^^ 

Per  Curiam. — This  was  a  proceeding  similar  to  that  of  Jv^t  as. 
the  same  appellant  against  FUzpatriek^  decided  at  this  termf 
and  substantially  the  same  questions  arise  upon  the  admis* 
sion  of  testimony;  and  for  the  reasons  given  in  the  case 
cited  the  judgment  in  this  case  is  reversed  with  coats  (1). 
O.  SL  Smithj  for  the  appellants. 

(1)  Ante,  120. 


Patterson  v.  The  State. 

APPEAL  from  the  Wells  Court  of  Common  Pleas.       ^?W*»3f» 

Per  Ouriavu — Prosecution  for  assault  and  battery.  Con- 
viction, &c  In  the  record  there  is  what  purports  to  be  a 
bill  of  exceptions,  wherein  it  is  stated  that  the  defendant 
moved  in  arrest  of  judgment;  but  his  motion  was  overruled* 
The  bill,  however,  does  not  appear  to  have  been  signed  by 
the  judge  and  filed  by  the  clerk ;  hence  its  statements,  as 
to  the  rulings  of  the  Common  Pleas,  are  not  properly  be- 
fore us.  2  R.  S.  p.  377,  §  120.  And  as  the  only  error 
assigned  relates  to  the  refusal  of  the  Court  to  sustain  the 
motion  in  arrest,  the  judgment  must  be  affirmed. 

The  judgment  is  affirmed  with  costs. 

X  P.  Ghreer^  for  the  appellant. 

A.  White^  for  the  state. 
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VsRDBN  V.  Coleman. 

APPEAL  from  the  Benton  Circuit  Court 

Per  Curiam. — The  facts  of  this  case,  and  the  questions 
of  law  arising  in  the  record  before  us,  are  predsely  similar 
to  those  in  a  case  between  the  same  parties,  decided  at  the 
November  term  of  this  Court,  1853.  See  Verden  y.  Cole" 
many  4  Ind.  R.  457.  Upon  the  authority  of  the  case  cited, 
the  judgment  in  the  present  case  must  be  affirmed. 

The  judgment  is  affirmed,  with  1  per  cent  damages  and 
costs. 

D.  Mace  and  Wl  C.  Wilson^  for  the  appellant 

Z.  Bairdy  for  the  appellee. 


.  •»»  > 


DrONBEROER  V*   MURPHT. 


Saturdojf, 
June  36. 


APPEAL  from  the  Baaiholom^w  Circuit  Court 
Per  Curiam^ — This  case  is  dismissed  with  costs  for  want 
of  an  assignment  of  enors. 


RuBOTTOM  V.  Holland. 


StOurdc^, 
June  26. 


APPEAL  from  the  FrafMin  Court  of  Common  Pleas. 
Per  Curiam^ — The  judgment  in  this  case  is  affirmed  with 
costs,  on  the  case  of  Collins  v.  ShaWy  8  Ind.  R.  516. 
J.  D.  Bbwlandj  for  the  appellant 
G.  HoUandj  for  himsel£    x 
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May  Term, 

The  State  on  the  lelation  of  Long  v»  Ewino.  1858. 


Obr 

APPEAL  from  the  Jackson  Circuit  Court  ▼• 

Per  Curiam.— Finfd  jutigment  below  upon  a  clemuirer    ^^"^"*- 
sustained,  and  no  exception  taken.    There  is  no  question  j^^^^^* 
before  this  Court. 

The  judgment  is  affirmed  with  costs. 

C.  L.  Dunham  and  F.  Emerson^  for  the  appellant. 


*»^  * 


Orr  v.  Worden. 

APPEAL  from  the  Switzerland  Court  of  Common  Pleas.  Saturday, 

Per  Curiam. — This  was  an  action  commenced  before  a  ''""*  ^' 
justice  of  the  peace,  by  Joseph  Orr^  upon  an  account  which 
Worden  had  made  with  John  Orr,  and  which  was  by  him 
assigned  to  Joseph^  without  recourse. 

The  plaintiff  had  judgment  before  the  justice.  The  de- 
fendant appealed  to  the  Common  Pleas,  where,  on  motion, 
the  case  was  dismissed.  The  reasons  for  the  motion  were 
filed  in  writing,  which  were,  that  the  suit  was  based  upon 
an  assigned,  open,  unliquidated  account,  and  that  the  same 
was  not  assignable  so  as  to  enable  the  assignee  to  sue  in 
his  own  name. 

The  dismissal,  it  appears  by  an  entry,  was  excepted  to, 
but  no  bill  of  exceptions  was  taken. 

The  written  reasons,  which  the  party  saw  proper  to  file 
for  his  motion  to  dismiss,  were  not  a  necessary  part  of  the 
record  to  be  made  by  the  clerk,  and  could  only  be  made  so 
by  a  bill  of  exceptions.  As  no  such  bill  was  taken,  the 
reasons  for  the  dismissal  are  not  legally  before  us,  and  we 
will  presume  that  the  ruling  was  right  (1). 

The  judgment  is  affirmed  with  costs. 

&  Carter,  for  the  appellant. 

R.  N.  Lamb,  for  the  appellee. 

(i;  See  2  BlAckf.  888, 402;  8  id.  869. 
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i858. 

Thb  Ikdiah- 

APOLIB,  &C., 

Railr'd  Ck>. 

T. 
LOTK. 

10    564,' 

134  10] 
180  400j 


10  054 
140  052 


The  Indianapolis  and  Cincinnati  Railroad  Company  r. 

Love. 

In  a  suit  against  a  raihoad  company,  by  an  employ^  engaged  as  an  engineer 
in  running  a  train  upon  tbe  road,  to  recorer  for  injuries  sustained  in  such 
senrioe,  the  plaintiff  must  allege  and  prove  ne^igence  on  the  pari  of  the 
company,  by  means  whereof  the  iijnry  was  caused. 

There  is  no  implied  warranty,  generally,  of  the  completeness  or  fitness  of  tlie 
road  or  rolling  stock,  as  between  the  company  and  their  employ^. 

But  there  are  many  exceptions.  For  instance,  if  a  delect  existed  in  die  road 
which  was  known  to  the  company,  but  which  it  was  impossible  for  tfaem  to 
lemoTe  immediately,  and  in  consequence  of  such  defect  the  road  was  unsafe 
but  not  impassable,  and  yet  they  should  sufltar  an  employ^,  in  ignoianoe  of 
tbe  defect  to  attempt  to  pass  upon  the  road,  and  injury  should  thereby  re- 
sult to  him,  the  company  would  be  liable.  So,  on  the  other  hand,  if  the 
employ^  had  knowledge  of  the  defect,  and  the  employers  had  not,  the  latter 
would  not  be  liable.  And  where  both  parties  had  sudi  knowledge,  eadi 
takes  the  risk,  unless  the  company  undertake  to  giye  special  directions  as  to 
the  mode  of  operating. 

Whether  it  is  the  duty  of  the  company  or  of  their  engineer  to  see  to  and  keep 
in  safe  condition  a  crossing,  or  other  unsafe  point  on  a  railroad,  is  a  ques- 
tion of  feet  for  the  jury. 

It  seems,  that  where  an  injury  to  an  employ^  of  a  railroad  company  resulted 
from  his  own  negligence  or  carelessness,  in  felling  to  discharge  some  reason- 
able duty;  or  where  the  employ^  and  the  company  were  equally  to  bUme 
for  the  injury,  the  company  is  not  liable. 


Saturday, 
June  26. 


APPEAL  fipom  the  ^elby  Circuit  Court 
I^anna,  J. — Love  sued  the  appellants,  and  alleged  that 
on  the  first  of  March^  1854,  he  was  in  the  employment  of 
the  said  company  as  engineer,  and  whilst  so  engaged  in 
running  an  engine,  &c.,  the  same  ^^  ran  off  the  track,  in 
spite  of  the  reasonable  care  and  diligence  of  the  plaintiff, 
and  which  running  off  was  in  consequence  of  the  impei^ 
feet  and  insufficient  connection  of  the  track  where  the  said 
track  crossed  other  tracks — ^the  defendants  being  bound  to 
keep  said  track  in  good  running  condition;"  and  that  hi^^ 
leg  was  unavoidably  crushed,  &c. 

Demurrer  to  the  complaint,  assigning  two  causes — 
1*  That  it  does  not  state  facts  sufficient,  &c. 
%  That  it  shows  that  the  plaintiff  was  in  the  employ- 
ment  of  the  defendants,  &c.;  and  therefore,  &c. 
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• 


The  demurrer  was  oveimled,  and  the  defendants  there-  Hay  Tenu; 
upon  answered  in  four  paragraphs.  ^^^' 

Reply  filed.     Trial  by  a  jury.     General  verdict  for  the  Tm  Ivbiak- 
plainti£f;  and  also,  at  the  request  of  the  defendants,  a  spe-  Sailu'd  Co. 
cial  finding  upon  particular  questions  of  fact.     Motion  for      j^^ 
a  new  trial  OYerruled.    Judgment  for  the  plaintiff  for  3,d00 
dollars. 

The  fijrst  error  assigned  is  upon  overruling  the  demurrer 
to  the  complaint.  The  appellants  contend  that  the  plain- 
tiif  being  in  the  employment  of  the  company  as  an  en^- 
neer  in  running  a  train  over  their  road,  he  must  be  presumed 
to  know  the  condition  of  the  road,  and  to  have  undertaken 
to  mn  the  risk.  To  this  proposition  the  plaintiff  replies 
that  his  theory  of  the  case  is  that  the  defendants  employed 
him  as  engineer  to  ran  a  locomotive  on  a  track  reasonably 
fit  and  safe  for  the  purpose,  and  by  the  contract  of  hiring 
it  was  implied  and  contemplated  that  he  would  take  all  the 
necessary  and  incidental  risks  of  that  particular  service, 
whilst  it  was  implied  and  contemplated  that  the  defend- 
ants should  furnish  a  track  embracing  bridges,  culverts, 
switches  and  crossings  reasonably  fit  and  safe  for  the  pur- 
pose. 

It  is  farther  argaed  by  the  appellants,  that  the  complaint 
should  not  only  aver  that  the  defendants  had  knowledge  of 
the  condition  of  the  road,  but  should  also  negative  a  like 
knowledge  on  the  part  of  the  plaintifil  To  this,  the  plain- 
tiff answers  that  this  is,  so  far  as  it  can  affect  the  case,  a 
matter  of  defense  which  the  plaintiff  is  not  bound  to  anti- 
cipate in  his  pleadings. 

We  think  the  demurrer  should  have  been  sustained  for 
the  first  cause  assigned. 

In  a  suit  against  a  railroad  company  by  an  employd  en- 
gaged in  running  a  train  upon  the  road,  for  injuries  sus- 
tained in  such  service,  the  proposition  is  so  reasonable  that 
he  should  be  required  to  allege  and  prove  negligence  upon 
the  part  of  the  company,  by  means  whereof  the  injury  was 
brought  about  or  caused,  that  we  cannot  conceive  any  other 
rule  would  be  equally  just  between  the  parties. 

We  do  not,  as  is  insisted  in  argument,  think  that  there 
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Max  Terai«  is  any  implied  wanranty,  generally,  of  the  completeness  or 
•'•^*^*      fitness  of  the  road  or  rolling  stock,  as  between  the  employ* 
Turn  jMjnAJK-  er  and  employes. 

Baiia'd  Co.  It  is  almost  impossible  to  lay  down  any  general  role  upon 
jj^^  the  subject,  that  circumstances  might  not  exist  making  a 
case  an  exception  to.  For  instance,  as  a  partial  excep* 
tion  to  the  above  proposition,  if  a  defect  existed  in  the  road 
which  was  known  to  the  company,  but  which  it  was  im- 
possible for  them  to  immediately  remove  <xt  remedy,  and 
in  consequence  thereof  the  road  was  unsafe  but  not  impas- 
sable, and  yet  they  should  place  an  employd  upon  the  road, 
and  suffer  him,  in  ignorance  of  said  defect,  to  attempt  to 
operate  it,  and  injury  should  thereby  result  to  him,  certainly 
there  would  be  a  liability.  So,  to  the  reverse,  if  the  em- 
ployd  had  knowledge  of  the  defect,  and  the  employer  had 
not,  we  suppose  such  employer  would  not  be  liable.  And 
a  still  more  difficult  question  would  be  presented  where 
both  parties  had  this  knowledge,  and  injury  should  result 
from  an  attempt  to  operate  the  road.  In  this  latter  in- 
stance we  think  the  true  rule  of  decision  is,  that  each  party 
takes  the  risk,  unless  the  employer  undertakes  to  give  spe- 
cial directions  as  to  the  mode  of  operating.  Then,  if,  in 
following  those  directions,  injury  should  result,  by  reason 
of  adhering  to  such  directions,  liability  would  attach. 

The  reason  in  such  cases  is,  that  upon  knowledge  being 
brought  home  to  the  employd  that  a  cause  exists  making 
the  service  niore  than  ordinarily  unsafe,  he  is  at  liberty  to 
require  the  cause  to  be  removed,  or  defect  remedied,  and  if 
that  were  not  done,  he  might  quit  the  service  without  in- 
curring loss  or  legal  liability.  But  if  instead  of  removing 
the  cause  or  applying  the  remedy  to  the  defect,  the  em- 
ployer undertakes  to  give  special  directions,  &c,  he  would 
thereby  assume  the  risk,  whilst  the  employ^  was  in  the  dis- 
charge of  those  directions. 

It  follows,  therefore,  that  the  complaint  is  insufficient,  if 
for  no  other  reason,  because  of  the  want  of  an  allegation 
of  negligence  or  want  of  care  upon  the  part  of  the  com- 
pany in  the  construction  of  the  road,  or  that  they  had  know- 
ledge or  notice  of  its  imperfection,  and  notwithstanding 
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continued  to  use  it,  or  some  averment  eqtdvalent  to,  sndi  1^7  Ttxm, 
charge  of  negligence.  ^Q^* 

The  imperfect  connection  of  the  track  miirht  have  exist-  ^I^bb  Ln>iAv- 
ed  in  consequence  of  internal  and  invisible  defects  in  the  Eaiia's  Co. 
materials  employed,  which  had  escaped  the  closest  scrutiny       j^^^ 
and  set  at  naught  the  exercise  of  the  utmost  care  and  dili- 
gence of  the  company. 

The  second  cause  assigned  in  the  demurrer  is  based 
upon  the  assumption,  attempted  to  be  maintained  in  the 
brief,  that  an  employd  cannot  recover  of  his  employer  for 
injuries  received  whilst  in  such  employment. 

The  proposition  is  too  broad.  There  are  many  cases  in 
which  such  actions  have  been  maintained — among  others 
the  following:  Sitzpatrick  v.  The  New  Albimy^  Sfc.^  Railroad 
Co.y  7  Ind.  R.  436 ;  OiUenwater  v.  The  Madison^  SfC^  RmJr 
road  Co.y  5  id  339;  The  L.  M.  Maiiroad  Co.  v.  Stevens^  20 
Ohio  B.  415;  Eeeffon  v.  The  Western  Railroad  Co.  4  Sel- 
den^  175;  Noyes  v.  Smith,  28  Vermont  IL  59.  And  see 
Bedfield  on  Eailways,  387. 

The  next  error  assigned  is  upon  the  ruling  of  the  Court 
in  giving  and  refusing  instructions.  The  instructions  asked 
and  refused  are,  in  many  particulars,  similar  to  those  given. 
Such  refused  instructions  will  not  therefore  be  noticed  in 
detaiL  One  position  assumed  by  defendants,  and  which 
was  not  covered  by  the  instructions  given,  was,  that  if  the 
crossing  was  unsafe  except  at  slow  speed,  and  known  to 
the  plaintiff  to  be  so,  it  was  his  duty,  as  engineer  and  man- 
ager of  a  train,  to  see  ^that  the  track,  the  movable  chairs 
and  rails  at  that  place  were  in  their  proper  place  and  as 
safe  as  they  could  be  made  by  putting  the  movable  rails 
and  chairs  carefully  in  their  proper  places,  and  if  plaintiff 
failed  to  do  so,  and  ran  hie  train  on  the  crossing  without 
knowing  whether  the  movable  rails  and  chairs  were  pro** 
perly  placed  or  not,  &C.,  he  would  be  guilty  of  negligence, 
and  could  not  recover." 

Instead  of  the  above  instruction,  the  principle  of  which 
was  asked  in  several  forms,  the  Court  told  the  jury  that  it 
was  proper  for  theni  to  determine  firom  the  evidence  whose 
duty  it  WBs  to  keep  the  track  in  proper  order  at  the  cross- 
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Maj  Tom,  jng^  and  if  they  found  that  it  was  the  dnty  of  the  defend- 
^^^'  ants  to  do  so,  and  not  the  duty  of  the  plaintiff,  and  if  the 
Twm  Indiav-  plaintiff  exercised  due  care  and  skill,  &c^  and  had  good 
Raiu'd  Co',  reason  to  believe  that  the  chairs  and  rails  were  in  a  safe 
jj^  condition,  &c.,  then  the  plaintiff  would  be  entitled  to  re- 
cover, if  the  crossing  was  unsafe,  &c. 

In  effect,  the  instruction  given  assumed  that  it  was  a 
question  of  fact  for  the  jury  to  determine  whether  it  was 
the  duty  of  the  plaintiff  to  do  certain  things,  whilst  that 
refused  treated  it  as  a  question  of  law,  fixing.the  duty  upon 
the  plaintiff 

There  were  other  instructions  asked  by  the  defendants 
and  refused,  to  the  effect  that  if  the  plaintiff  by  his  careless- 
ness or  negligence  contributed  to  produce  the  injury,  he 
could  not  recover. 

The  instruction  given  upon  this  point  was,  that  if  the 
injury  was  brought  about  by  the  carelessness  or  negligence 
of  the  plaintiff  in  failing  to  dischai^  any  reasonable  duty; 
or  if  the  plaintiff  and  defendants  were  equally  to  blame  for 
the  injury,  the  finding  should  be  for  the  defendants. 

The  facts,  as  shown  by  the  evidence,  upon  which  these 
questions  arose,  were,  in  substance,  that  the  defendants,  in 
the  construction  of  a  railroad,  crossed  tlie  tracks  of  two  other 
railroads,  where  the  tracks  of  those  roads  were  near  to  each 
other,  and  near  their  junction — so  near  that  one  rail  would 
reach  across  both  tracks;  that  for  some  weeks  previous  to 
the  injury  complained  of,  the .  locomotive,  cars,  &&,  of  the 
defendants  had  been  run  across  and  over  the  tracks  of  the 
other  two  roads  several  times  each  day,  by  means  of  de- 
tached rails  which  could  be  taken  up  and  laid  down  at 
pleasure,  and  secured,  so  far  as  they  were  secured,  by  a 
wrought  piece  of  iron,  called  a  chair,  at  each  end;  that  tiiey 
were  put  down  to  pass  the  cars,  &c.,  of  defendants,  and  re- 
moved that  they  might  not  obstruct  the  passage  of  car?, 
&c.,  on  the  other  two  roads;  that  the  plaintiff,  who  was  the 
engineer  in  charge  of  a  construction  train — ^there  being  no 
conductor  on  it — ^had  passed  this  crossing  in  this  manner 
with  his  train  many  times. 

The  evidence  was  conflicting  as  to  whether  such  mode 
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of  arranging  a  crossing  was  safe  at  any  time,  under  the  ^^7  Term, 
most  favorable  view  of  it;  and  it  was  also  conflicting  as  to       ^oOO' 
the  duty  of  Ihe  engineer,  having  in  charge  a  locomotive,  in  Thb  Ivdiait- 
reference  to  the  examination  of-  the  maimer  in  which  the  baile'd  Co. 
rails  were  placed  and  fastened  at  each  time  he  might  cross.      jj^ 
There  was  also  some  slight  conflict  as  to  whether  the  plain- 
tifi*  had,  at  the  particular  time  of  the  injury,  approached  the 
crossing  in  the  most  skillful  and  careful  manner. 

It  was  a  question  of  fact,  for  the  jury  to  determine  from 
the  evidence,  whether  it  was  a  duty  incumbent  upon  the 
plaintiff  to  see  to  and  maintain  the  road,  at  that  particular 
point,  in  proper  order.  The  ruUng  of  the  Court  upon  in- 
structions involving  that  point  was  therefore  correct. 

The  instruction  asked  and  refused  upon  the  subject  of 
negligence,  did  ^ot  embody  the  law,  for  the  reason  that  it 
would  prevent  a  recovery  if  the  plaintiff  had  contributed, 
however  remotely,  to  produce  the  injury,  by  his  negligence, 
notwithstanding  it  might  have  been  produced  by  the  im- 
mediate carelessness  of  the  defendants.  The  instruction 
given  is  nearer  the  rule  laid  down  by  this  Court  in  the  case 
of  The  Indianapolis^  SfC^  Railroad  Co.  v.  Caldwell^  9  Ind. 
R.298. 

Per  Curiam. — The  judgment  is  reversed  with  costs. 
Cause  remanded,  Sec. 

Davison,  J.,  was  absent 

W.  J.  Peaslee  and  J.  Ryman^  for  the  appellants. 

M.  M.  Rayy  for  the  appellee. 

(1)  Mr.  Peaslee  cited  the  followiDg  aathorities:  The  plaintiff  being  in  the 
omplojment  of  the  company  as  an  engineer  in  running  a  train  over  the  road, 
he  most  be  preramed  to  know  the  condition  of  the  road,  and  to  have  under- 
taken to  ran  the  risk.  AM0t.49.'^FttrweUr.TheBostM,i^.,Ba3rocaCo.,id. 
36. — 1  Am.  Bailr.  Cases,  839. — BdyeB  r.  The  Western  Baiiroad  Co,  1  Am. 
BaHr.  Cases,  564,  568,  and  notes. 

(2J  lir.  Kay  cited  the  foUoiying  aathorities:  The  master  mtLj  be  liable  to 
his  senrant  for  an  injury  resulting  from  the  negUgence  of  the  master.  84  Vt. 
B.  4S7.— 4  Seld.  175.— 5  Ind.  B.  467.— 19  Conn.  B.  666.-5  Ind.  B.  839.-7 

Ind.  R.  474.— 13  m.  B.  585.-15  id.  468 3  Ohio  B.  (N.  S.)  201.-16  Barb. 

353.-7  Ind.  B.  437. 

If  the  fiiult  be  equal  the  scrrant  cannot  recorer ;  and  the  degree  of  negligence 
in  either  master  or  scrrant,  or  both,  is  a  question  for  the  jury.    5  Ad.  &  Bl. 


560 


CASES  IN  THE  SUPREME  COURT 


May  Term,    747.^4  Met  49.-37  Yt.  B.  49  to  6S.— S8  id.  (8  Waslib.)  387.-^1  Baili. 
1858.       339.— S4  Eng.  Law  &  Eq.  R.  396.— 10  K.  Hunp.  R.  188.— SI  N.  Jeraej  R.  (9 
Harris.)  203.— 3  Eng.  Law  &  Eq.  R.  473  —2  RaQw.  Cases,  114. 


Thb  Evakb- 

TILLB,  ftC, 

Railb'd  Co. 

T. 
COCHKAV. 


9  m' 


The  Evansville,  Indianapolis  and  Cleveland  Straight 
Line  Railroad  Company  v.  Cochran. 

Two  of  the  questions  arising  in  this  case  wen  dedded  in  the  case  of  the  same 

company  against  Fitzpatrick,  ante,  120. 
In  a  proceeding  by  a  railroad  company  to  appropriate  lands  fbra  right  of  way, 

the  statements  of  witnesses  tondiing  the  Talae  per  acre  of  the  lands  ai^ro- 

priated,  are  admisriWe. 
"Wnere  the  jury,  in  snch  a  case,  were  sent  to  examine  die  premises,  and  the 

record  contained  nothing  in  relation  to  the  impression  prodaced  upon  the 

minds  of  tiie  jury  by  the  examination,— Aeici,  that  the  eridenee  was  not  aU  ia 

the  record,  though  the  bill  of  exceptions  stated  that  it  oontamed  it  all. 

Eyidence  is  diat  which  prodnces  conylction  on  the  nund,  as  to  the  existence  of 

An  occolar  examination  of  the  premises  alleged  to  have  been  injured,  might, 
in  thia  instance,  hare  tbat  e£fect,  as  well  as  an  oral  detafl  of  cbainiBtaBoes. 


Saturday, 
June  26. 


APPEAL  from  the  Pike  Circuit  Court 

Hanna,  J. — This  was  a  proceeding  under  the  statute  by 
the  raihroad  company,  to  appropriate  lands  for  the  right  of 
way,  &C.  Appraisers  were  appointed,  whose  report  was, 
upon  written  exceptions  thereto  filed  by  the  land-owner,  set 
aside,  and  a  trial  by  a  jury  had,  which  resulted  in  a  verdict 
and  judgment  for  defendant  of  300  dollars. 

There  are  several  errors  assigned. 

The  first  is  upon  the  reception  of  evidence. 

The  questions  asked,  to  which  objections  were  made, 
were  as  to  the  necessity  devolved  upon  the  defendants,  by 
the  construction  of  the  road,  to  make  additional  fences,  and 
the  amount  thereof.  This,  and  a  kindred  question  grow- 
ing out  of  instructions  as  to  the  same  point,  were  consid- 
ered in  the  case  of  the  same  appellants  against  FUzpairickj 
at  this  term  (1). 
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The  next  error  assigned  is,  in  regard  to  the  rulings  of  the  May  Teim, 
Court  in  giving  and  in  refusing  certain  instructions  relative       ^°^* 
to  benefits  or  injury  to  the  land-owner  by  the  construction  ThbEvaks- 
of  the  roady  &c.     An  exposition  of  the  law  upon  these  Railb'dCo. 
points  was  cJso  given  in  the  case  referred  to.    We  see  no    qq^^j^ 
reason  to  change  our  rulings  in  that  case. 

It  is  insisted  that  the  statements  of  witnesses  as  to  the 
value  per  acre  of  the  land  appropriated,  were  improperly 
admitted.  We  do  not  think  so.  There  is  manifestly  a 
difference  in  stating  the  value  of  an  article  as  a  fact,  and 
giving  an  opinion  as  to  the  amount  of  unliquidated  or  con- 
sequential damages,  &c. 

The  last  error  assigned  is,  in  overruling  the  motion  for  a 
new  triaL  Upon  this  the  question  is  attempted  to  be  raised 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  finding 
as  to  the  amount  of  damages.  Although  the  bill  of  ex- 
ceptions states  that  it  contains  all  the  evidence,  yet  in  point 
of  fact  it  shows  it  does  not,  for  the  reason  that  the  jury 
were,  as  authorized  by  the  statute,  sent  to  examine  the  pre* 
mises,  and  thete  is  nothing  in  the  record  relative  to  such 
examination — that  is,  in  regard  to  the  information  convey* 
ed  to  their  minds  by  such  examination.  Evidence  is  that 
which  produces  conviction  on  the  mind  as  to  the  existence 
of  a  fact.  An  ocular  examination  of  the  premises  alleged 
to  have  been  injured  might  have  that  effect,  as  well  as  an 
oral  detail  of  circumstances,  in  this  instance. 

Per  Ounanu-^Tbe  judgment  is  affirmed,  with  5  per  cent, 
damages  and  costs. 

O.  £  Smithy  for  the  appellants. 

A,  P.  Hovey  and  R.  A,  Clements^  jun.,  for  the  appellee. 

(1)  .<ifil0,  ISO. 
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1858. 

Lawton 
▼. 

8WIHAXT. 


liAWTON   V.    SWIHART. 


A  bin  of  ezoepdoiu  filed  at  a  term  sabseqneiitto  Aat  at  widA.  the  afleged  etrocs 
were  committed,  and  not  showing  that  time  was  then  given  to  prepare  it,  is 
too  late  to  ayail  the  party  taking  it  upon  appeal. 

A,  sned  B,  npon  three  promisBory  notes,  alleging  in  the  complaint,  that  B. 
''made  his  promissory  notes,"  &c.  Upon  the  trial  A,  oflbred  in  evidence 
three  notes,  signed—"  C.  by  B,"  Upon  objection  they  were  ezdnded  be- 
cause they  did  not  tend  to  proye  the  arrerment,    Hdd,  that  tiliis  was  rig^t. 


Saturdajf, 
JiifieS6. 


APPEAL  fipom  the  AUen  Circuit  Court 

Hanna,  J. — This  was  a  suit  commenced  upon  three  pro- 
missory notes,  previous  to  the  adoption  of  our  dew  code  of 
procedure,  and  tried  after  its  adoption.  Fin(fing  and  judg- 
ment for  the  defendant. 

The  record  shows  that  a  bill  of  exceptions  was  taken  at 
the  Map  term,  1855,  of  the  Court,  for  several  alleged  ei^ 
rors,  and  among  others  for  refusing  to  permit  the  plaintiff^ 
at  the  August  term,  1854,  to  amend  his  declaration.  The 
record  does  not  show  that  time  was  given  to  prepare  a 
bill  of  exceptions.  It  was  therefore  too  late  to  take  a 
bill  at  the  time  this  was  procured  and  filed.  2  B*.  S.  p.  115. 
— MUb  V.  Simmandsy  at  this  term  (1). 

The  plaintiff  offered  in  evidence  three  notes  signed  ^  H. 
jL.  EUsworth,  by  Henry  Swihart.^  The  evidence  was  ob- 
jected to  and  excluded.  This  was  right,  tiie  averment  in 
the  declaration  was  in  the  usual  fonn,  that  defendant  had 
''  made  his  promissory  notes,"  &c.  The  evidence  offered 
was  the  notes  of  EUsworiky  so  far  as  appears,  and  did  not 
tend  to  prove  that  averment.  We  do  not  think  he  could, 
under  the  issues  upon  which  he  went  to  trial,  be  permitted 
to  prove  that  the  defendant  had  no  authority  to  make  the 
notes,  as  agent,  and  by  that  means  attempt  to  fasten  indi- 
vidual liability  upon  him.  If  he  had  desired  to  avail  him- 
self of  that  proof,  he  should  have  asked  leave  to  amend  his 
pleadings,  and  that  would  have  presented  the  question 
whether  he  ought  to  have  been  permitted  to  make  the 
amendment — a  question  we  do  not  decide,  as  it  is  not  be- 
fore us. 
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Per  CSmam. — The  judgment  is  affirmed  with  costs.  Miy  Tem, 
WoRDEN,  J.,  was  absent.  1858. 

R.  Brackemidge^  jun.,  for  the  appellant.  Thb  Fobt 

J.  L.  Warden^  for  the  appellee.  Tubnpike  ' 

CoMPA.irr 
▼- 
(\)Ante,A^,  Dbajc. 


■  •■  »  I 


The  Fobt  Wayne  and  Bluffton  Turnpike  Company  V,  ^^  ^m 

Deam.  »»    «« 

Representationg  made  by  a  peiison  who  is  not  the  anthorized  agent  of  a  corpo- 
ration, in  soliciting  stock  for  it,  thongfa  fiilse,  are  not  fraadolent  so  fiur  as  the 
corporation  is  concerned. 

If  a  person  contract  with  a  company  as  a  corporation,  he  is  estopped  from  de- 
nying its  corporate  existence  at  the  date  of  his  contract 

A  party  may  in  snch  case  show  that  such  corporation  has  ceased  to  exist  since 
he  contracted  with  it;  but,  in  that  case,  he  mnst,  in  his  answer,  specify  how 
it  ceased  to  exist 

APPEAL  fix)m  the  WeUs  C!ourtof  Common  Pleas.         ^»^y» 
Hanna,  J.^ — This  was  a  suit  to  recover  100  dollars  al- 
leged to  be  dae  on  subsciiptioii  to  the  capital  stock  of  said 
company. 

The  defendant  answered — 

1.  That  there  was  no  such  corporation. 

2.  That  the  subscription  was  obtained  by  frahd. 
8.  Failure  of  consideration. 

4.  That  he  is  not  indebted,  &c. 

5.  That  plaintiffii  sold  and  assigned  their  interest  in  said 
subscription  to,  &C.,  and  have  therefore  no  interest,  &c. 

To  this  the  plaintiffs  replied — 

1.  That  there  was  such  corporation,  &c. 

2.  As  to  the  2d,  3d,  4th  and  5th  paragraphs  of  the  an- 
swer, special  denials. 

Trial;  verdict  and  judgment  for  the  defendant 
We  do  not  think  the  evidence  sustains  the  verdict  in  this 
case.    It  was  shown  that  the  defendant,  among  others,  had, 
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Mftj  Tenn,   on  the  2d  day  of  Jif/y,  1852,  subscribed  for  four  shaxes  of 
^^^^'      stocky  of  26  dollars  each,  two  payable  in  cash  and  two  in 
Ths  Fobt    timber  and  hauling,  ^  in  such  manner,  and  at  such  times 
TuBHPiu '  and  proportions,  as  the  president  and  directors  of  the  Fort 
CoMPAHT     j^^yfi^  and  Bluffton  Turnpike  Company  may  direct."    It 
Bbam.      was  further  proved  that  on  the  3d  of  Augtist^  1852,  at  a 
meeting  of  the  president  and  directors  of  said  company, 
of  whom  the  defendant  was  one,  and  present,  it  was  re- 
solved ^  that  John  Studebaker  be  authorized  to  collect  the 
subscriptions,"  &c.;  and  it  was  further  resolved  that  ^'the 
treasurer  give  the  necessary  notice  to  the  subscribers,  &^ 
that  the  whole  of  such  subscription  will  be  required  to  be 
paid  at  the  end  of  60  days."     And  it  was  then  shown  that 
the  notice  was  published  in  the  Fori  Wayne  Seniifielj  print- 
ed in  Fort  Wdyne^  in  Allen  county,  Indiana^  &c. 

Two  witnesses  were  introduced  by  the  defendant— Si*- 
debaker  and  Prillman,  Their  evidence  is  set  forth  in  nar- 
rative form,  but  firom  it  we  infer  that  the  attempt  was  made 
to  sustain  by  them  the  answer  of  fraud,  &c  We  do  not 
think  it  even  tends  to  do  so.  It  shows  great  anxiety  upon 
the  part  of  certain  citizens  of  Bluffton  to  procure  the  ex- 
tension of  the  road  to  that  town;  the  appointment  of  one 
of  the  witnesses  to  solicit  stock  for  that  purpose;  his  state- 
ment of  his  opiruon  that  the  road  could  be  completed  be- 
fore ^'  high  water  in  the  fall;"  and  the  fact  that  it  was  not 
so  completed.  As  no  particular  acts  of  fraud  or  false  rep- 
resentations are  pointed  out,  we  suppose,  from  the  testi- 
mony, that'  this  is  the  point  relied  on.  The  evidence  is  not 
sufficient;  for  it  shows  that  although  at  a  meeting  of  the 
board  and  a  portion  of  the  citizens  interested  as  stock  sub- 
scribers, the  probability  of  completing  it  was  fully  talked 
over,  yet  the  board  did  not  agree  to  finish  it  in  three  months. 
or  any  specified  time.  Therefore,  representations  made  by 
a  person  soliciting  stock  could  not  be,  as  to  them,  fraada- 
lent,  especially  when  that  solicitor  testifies  that,  he  ^was 
not  acting  as  the  agent  of,  or  by  or  under  the  direction  and 
instruction  of,  said  company,  but  was  acting  by  the  direc- 
tion of  the  citizens  of  Bluffion^^  6lg. 

But  it  is  insisted  that  there  was  no  evidence  by  the  |dain- 
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tifF,  of  the  existence  of  the  corporation  at  the  time  the  suit  M»y  Tenn, 
was  instituted.  1858. 


By  contracting  with  the  plaintiff  as  a  corporation,  the       Lamb 
defendant  is  estopped  firom  denying  its  existence  as  such     Bawlbs. 
at  the  time  of  the  contract.    8  Ind.  R.  392. — 1  id.  416. — 4 
tti333. 

If  by  this  paragraph  of  the  answer  the  defendant  intend- 
ed to  set  np  that  the  corporation  had  ceased  to  exist  after 
the  contract  was  made,  it  shotdd  have  averred  the  facts 
showing  how  the  corporate  powers  come  to  a  termination. 
2  Blacki:  367.— 5  Ind.  R.  77.-8  id.  393.  It  would,  there- 
fore,  have  been  bad  if  demurred  to;  and  if  viewed  as  an 
affirmative  answer  of  that  character,  as  the  defendant  in- 
sists it  should  be,  then  the  burden  of  proof  was  on  the  de- 
fendant to  sustain  it,  after  the  issue  of  fact  joined  upon  it 

Per  Ourianu — The  judgment  is  reversed  with  costs. 
Cause  remanded,  &c 

C.  Que  and  W.  EL  Withers^  for  the  appellants. 

j;  P.  (xreer  and  W.  Marchy  for  the  appellee. 


^•^■» 


Lamb  v.  Rawles. 

APPEAL  firom  the  Fountain  Court  of  Common  Pleas.    Mondatf, 

Per  Curiam. — The  judgment  in  this  case  is  affirmed  with  ^****^  *^* 
1  per  cent,  damages  and  costs,  upon  the  reasons  given  in 
Cowdin  V.  Huff,  at  the  November  term,  1867  (1). 

&  C.  WxUson  and  J.  E.  McDonald,  for  the  appellant. 

J.  RistinCj  for  the  appellee. 

O)  AnU,  83. 
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Martindale  and  Others  v.  Martindale. 
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1858. 

Mabtikdalb 
y. 

AIartihdalb.  The  re^nactment  of  a  fonner  section  of  a  statute  in  a  later  section,  is  not  n<s 

cessarily  a  repeal  of  the  fonner  sectbn. 
A,  died,  leaying  a  second  wife  bj  iriiom  he  had  no  cfaildien,  and  several  cfaild- 
'  ren  by  a  former  wife,  sonriTing  him;  and  being,  at  the  time  of  his  death, 
seized  in  fee  of  a  tract  of  land.  Held,  that,  nnder  onr  law  of  descents  (I  B. 
8.  p.  248),  the  second  wife  was  entitled  to  one-third  of  her  deceased  hns- 
band's  real  estate  for  life  only,  as  against  his  children  by  ^  former 
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Monday, 
October  \\. 


'  APPEAL  from  Miami  Court  of  Common  Pleas. 

Perkins,  J. — Suit  for  partition.  The  complaint  is  by 
Frances  Martindale,  who  alleges  ttiat  she  is  the  -widow  of 
Hiomas  Martindale,  deceased;  that  said  Thomas,  at  the 
time  of  his  death,  was  the  owner  in  fee  of  certain  real  es- 
tate, which  she  describes,  and-  which  is  situate  in  Miami 
county,  Indiana;  that  said  Thomas  left  surviving  him  Jbna» 
than  Martindale  and  nine  others,  his  heirs  at  law.  She 
claims  one-third  of  the  real  estate  in  fee. 

The  defendants  answered  that  they  are  the  heirs  at  law 
of  said  ITiomaSj  who  died  in  1856;  that  the  complainant 
was  his  second  wife,  and  that  said  Thomas  left  no  child- 
ren surviving  him  by  the  complainant;  but  that  said  de- 
fendants are  all  his  children  by  a  fonner  wife.  They  claim, 
therefore,  that  the  complainant  is  not  entitled  to  one-third 
in  fee,  but  only  one-third  for  life,  as  her  dower  in  said  lands. 

The  complainant  demurred  to  the  answer.  The  demur- 
rer was  sustained;  and  the  complainant  was  adjudged  io 
be  entitled  to  one-third  of  the  lands  in  fee,  and  they  were 
set  off  to  her  accordingly. 

The  correctness  of  the  decision  must  be  determined  bv 
the  law  of  descents. 

Section  18,  p.  250  of  the  1  R.  S.  1852,  enacts,  that  on  the 
death  of  the  husband,  a  surviving  wife  shall  inherit  one- 
third  of  his  real  estate  in  fee  where  its  value  is  10,000  dol- 
lars or  less;  one-fourth,  where  its  value  is  over  10,000  and 
does  not  exceed  20,000  dollars;  and  one-fifth  where  its  value 
exceeds  20,000  dollars. 
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Section  23  provides  that  if  the  husband  die  leaving  a  ^^7  Term, 
widow  and  but  one  child,  one-half  of  his  real  estate,  no       ■*-^°* 
matter  of  what  value,  shall  descend  to  the  widow,  and  the  Martotoalk 
other  half  to  the  child.  Martindale. 

Section  34  qualifies  both  the  foregoing  sections,  by  enact- 
ing that  if  a  man  marry  a  second  or  other  subsequent  wife, 
and  has  by  her  no  children,  but  has  children  alive  by  a  pre- 
vious wife,  the  land  which,  at  his  death,  descends  to  such 
wife,  shall,  at  her  death,  descend  to  his  children.  This  sec- 
tion, in  the  cases  embraced  by  it,  limits  the  wife  to  a  life 
estate  in  the  husband's  lands;  and  it  embraces  the  case 
now  under  consideration. 

But  section  27  reenacts  section  17,  and  extends  its  ope- 
ration to  equitable  estates;  and  it  is  claimed  that  it  has  the 
effect  of  repealing  sections  23  and  24. 

The  reenactment  of  a  former  section  of  a  statute  in  a 
later  section,  is  not  necessarily  a  repeal  of  the  former  sec- 
tion. The  reenactment  may  amount  to  nothing,  and  thus 
have  no  effect  by  way  of  repealing  any  former  section. 
Cheezemv.  The  StaUy  2  Ind.  R.  149. — Alexander  y»  The 
State,  9  id.  337. 

Again,  these  are  all  sections  of  one  statute  and  must  be 
so  construed  as  to  give  them  aU  effect  as  far  as  possible, 
and  carry  out  the  intention  of  the  legislature.  Spencer  v. 
The  State,  5  Ind,  R.  41. 

Previous  experience  had  taught  us  that  some  care  seems 
to  have  been  taken  by  our  codifiers  to  get  into  the  code  as 
many  conflicting  sections  as  could  well  be  inserted.  This 
case  adds  to  the  evidence.  Thus,  in  the  same  statute  we  are 
considering,  section  18  provides  that  if  a  second  wife  shaD 
die,  leaving  chUdren  by  a  former  husband,  her  real  estate 
coming  to  her  by  such  former  husband,  shall  go  to  those 
children;  while  section  22  provides,  generally,  that  one- 
third  of  the  real  estate  of  a  deceased  wife  shall  go  to  her 
widower.     But  those  sections  must  be  construed  together. 

In  the  case  at  bar,  to  give  the  widow  a  fee  instead  of  a 
life  estate,  would  work  great  injustice  to  the  children  of 
her  late  husband;  and  it  will  be  well  worthy  the  consider- 
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May  Teim,  ation  of  legislators)  whether  the  steps  taken  in 

^^^^*      dower  and  substitating  a  fee,  in  any  case  where  there  are 

Bbabp      surviving  children,  ought  not  to  be  retraced.    Ph>vide  well 

Thb  Fimt   for  the  widow  while  living;  but  put  it  not  in  her  powar  to 

▲h'c^^^'  rob,  for  the  benefit  of  another,  the  children  of  her  deceased 

or  Fbbu.     husband. 

A  careful  study  of  our  law  of  descents  will  imfMress  all 
with  the  necessity  of  its  revision. 

Pet  Chtriam.  —  The  judgment  Ib  reversed  wiih  costs. 
Cause  remanded  with  instructions  to  give  the  complainant 
a  life  estate,  but  not  a  fee. 

D.  D.  PraUy  N.  O.  Ross  and  K  P.  Effinger^  for  the  ap- 
pellants. 


.1  ••■ 


Bearjd  and  Wife,  Administrators,  v.  The  Fibst  Pabsby- 

TERiAN  Church  of  Peru. 

A  bill  of  exoeplioiu,  after  settiiig  forth  wbat  purported  to  be  tlie  efidenee  of 
oertaan  witnesses,  stated  as  follows :  "  Which  was  all  the  evidence  ofibred  in 
the  case/'  Edd,  that  this  was  not  snfficient  under  the  role  of  the  Supreme 
Court. 

The  affidavit  of  a  witness  that  he  would  hare  testified  more  in  detaU  upon  eer- 
tain  points,  if  he  had  been  more  minutelj  examined,  is  not  snfficient  to  sus- 
tain an  application  for  a  new  trial  npon  the  ground  of  newl j  discoyered  evi- 
dence, where  there  is  nothing  In  tlie  record  diowing  that  tlie  party  was  not 
*ware  of  the  fiusta  of  which  the  witness  mi|^t  have  testified,  and  nothing  in 
reference  to  diligence  is  shown. 

Where  the  complaint  is  snfficient  to  bar  another  suit  for  the  same  cause,  and 

it  was  not  demurred  to  in  the  Court  below,  no  question  upon  its 

^ondajf ,  can  be  raised  in  the  Sapreme  Court 

October  11. 


APPEAL  firom  Miami  Court  of  Common  Pleas. 

Hanna,  J4 — This  proceeding  was  commenced  bj  filing, 
in  the  form  of  an  account  for  subscription  for  the  erection 
of  a  churoh  edifice,  in  the  office  of  the  derk  of  the  Com- 
mon Pleas  Court,  a  claim  against  the  estate  of  Driver.  It 
was  entered  on  the  appearance-docket,  and  Cbfe,  the  admin- 
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istrator  of  Driver^  allowed  it^  without  making  cost  or  ob-  l^y  '>'««&> 
jecting.    At  the  next  tenn  of  the  Court,  Beard  and  wife,      i^^ 
having  become  administrators,  &c.,  of  the  estate  of  Driver ^      Bxabd 
moved  the  Conrt  to  set  aside  the  allowance,  which  motion   Thb  Fikst 
was  granted,  and  by  agreement,  the  claim  was  transferred  ^cm^li 
to  the  issne-docket,  and,  without  any  further  pleadings,  tried     o'  Pbrtt. 
by  the  Court    Finding  for  plaintiff  the  amount  of  the  sub- 
scription, 100  dollars.     Motion  for  a  new  trial  overruled. 
Two  exceptions  were  taken — one  to  the  ruling  of  the  Court 
on  the  motion  for  a  new  trial,  and  the  other  in  regard  to 
the  judgment  for  costs. 

The  sufficiency  of  the  evidence  is  attempted  to  be  ques- 
tioned; but  we  cannot  consider  that  point,  for  the  reason 
that  the  bill  of  exceptions,  after  setting  forth  what  purports 
to  be  the  evidence  of  certain  witnesses,  states  as  foUows: 
"  Which  was  all  the  evidence  offered  in  the  case."  Other 
evidence  might  have  been  given,  which  was  not  oifi^ed  by  ^ 

either  party.    This  does  not  coipply  with  the  rule  (1). 

One  Rex  was  introduced  as  a  witness,  on  the  trial,  in 
behalf  of  the  defendants.  One  of  the  reasons  filed  fo^  a 
new  trial  was  newly  discovered  evidence.  The  affidavit 
of  this  witness  was  produced  upon  that  point,  and  shows 
that  he  would,  if  he  had  been  more  minutely  examined, 
have  testified  more  in  detail  in  reference  to  the  points  upon 
which  he  and  SUitesmany  a  witness  for  plaintiiT,  had  testi- 
fied. There  is  nothing  in  the  record  showing  that  the  de- 
fendants were  not  aware  of  the  facts  of  which  he  might 
have  testified,  nor  is  anything  in  reference  to  diligence 
shown.    The  affidavit  was  insufficient. 

It  is  assigned  as  error  that  the  complaint  is  not  sufficient. 
There  was  no  demurrer  to  it.  By  agreement  the  case  was 
tried  upon  it;  and  as  it  is  sufficient  to  bar  another  suit  for 
the  same  cause,  it  is  now  too  late,  for  the  first  time,  to  make 
the  objection  to  its  sufficiency  in  this  Court. 

As  to  the  question  of  costs,  we  think  that  the  order  was 
right^  as  no  costs  had  been  made  by  the  first  administrator, 
nor,  indeed,  any,  previous  to  the  setting  aside  the  allow- 
ance, so  far  as  we  are  informed  by  the  record. 
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Per  Curiam^ — The  judgment  is  affinned  with  coete. 
N*  O.  Ross  and  R.  P,  Effinger^  for  the  appellants. 
J,  A»  Beal  and  X  W%  OordoHy  for  the  appellee. 


(1)  See  Manly  r  Hubbard,  9  Jnd»  R  939,  and  note  S  to  that  caae. 


Fulton  v.  Carey. 

A  husband,  holding  lands  in  trust  for  his  wife,  cannot,  after  her  death,  make 
a  yalid  sale  thereof:  and  a  decree  against  him  to  enforce  an  agreement  on 
his  part  to  convey  the  same  is  ertoneons. 


Monday, 
October  11. 


APPEAL  from  the  Delatoare  Cirouit  Ck>iirt. 

Hanna,  J. — This  was  an  action  commenced  by  Ckrejf, 
assignee  of  one  Fareacre^  to  compel  a  specific  performance 
of  a  written  contract  for  the  sale  of  lands. 

The  facts,  as  shown  by  the  pleadings,  appear  to  be  that 
one  Druin^  who  was  the  father  of  the  wife  of  FulUm^  dnr* 
ing  his  lifetime,  by  parol,  divided  his  lands  among  his  eight 
children;  and  by  that  division  two  certain  forty-acre  tracts 
in  Delaware  county  were  set  apart  to  Mrs.  FaUon,  He 
died  before  he  had  executed  deeds.  His  children  were  in 
possession  of  their  respective  portions,  as  allotted  to  thein 
by  him,  and  had  made  improvements  thereon.  After  his 
death  his  heirs,  other  than  the  wife  of  said  JPnttcm,  without 
ony  other  consideration,  joined  in  a  quitclaim  deed  to  FvU 
ton  and  wife,  in  which  they  attempted  to  release  any  inter- 
est they  had  in  said  forty-acre  tracts  of  land,  but  therein 
misdescribed  one  of  the  forty-acre  tracts.  The  deed  was 
made  without  the  knowledge  of  FuUan  and  wife,  but  was 
afterwards  accepted  by  them  for  her  use,  as  is  alleged  in 
the  answer,  and  so  far  as  defendant  is  concerned,  to  be  held 
in  trust  for  her.  The  wife  of  Fulton  died  in  1849,  leaTM^ 
children,  and  afterwards  he  executed  the  title-bond  upon 
which  suit  is  brought.  , 
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These  facts  are  shown  by  the  answer,  to  which  a  demur-   May  Tenn, 
rer  was  sustained.  1838, 


The  principal  question  is,  whether,  under  this  state  of  Vmjtov 
facts,  Fulton  had  the  power  to  sell  and  convey  said  lands.  Cabst. 
Upon  sustaining  the  demurrer  to  the  answer,  the  Court  de- 
creed a  specific  performance  in  such  manner,  and  on  such 
terms,  as  shows  it  was  upon  the  supposition  that  FnUon 
and  his  wife  received  as  joint  tenants,  and  he  held  as  her 
survivor. 

It  is  reasonable  to  presume  that  the  division  made  by  the 
elder  Drum  in  his  lifetime,  was,  by  his  children,  regarded 
as  fair  and  equitable,  or  they  would  not  have  attempted  to 
sustain  it  by  making  deeds,  &c. 

If  it  was  equitable,  we  think  that,  after  the  death  of  the 
ancestor,  FuUon  and  wife  might  have  maintained  such  pro- 
ceedings, as  might  have  been  necessary,  against  the  other 
heirs,  to  have  perfected  their  title,  if  those  others  had  re- 
fused to  convey.  If  this  was  the  equitable  right  of  Mrs. 
Fulton  at  the  time  they  accepted  the  deed  firom  the  other 
heirs,  the  question  is,  whether  such  acceptance  could  *be, 
as  alleged,  made  for  her  use;  and  whether  it  operated  as 
anything  more  than  a  written  confirmation,  by  the  heirs, 
of  the  parol  partition  made  by  the  ancestor  in  his  lifetime. 
We  think  that  such  is  the  light  in  which  it  should  be 
viewed.  That  the  gift  to  Mrs.  Ftdton — ^possession  taken — 
improvements  made — added  to  the  presumed  equitable  dis- 
tribution made  by  WtUiam  Drum — ^were  sufficient  to  entitle 
her  to  have  maintained  her  action  to  complete  the  title; 
and  that  the  deed  made  by  the  other  heirs  merely  avoided 
the  necessity  of  such  action,  and  confirmed  her  in  her  right. 
The  demurrer  admits  that  so  far  as  the  name  of  the  de- 
fendant occurs  in  the  deed,  he  held  in  trust  for  her.  The 
decree  declaring  that  the  title  was  vested  in  Fulton  at  the 
death  of  his  wife,  &c.,  is  wrong. 

Per  Ouriam. — The  judgment  is  reversed  with  costs. 

W.  Marchj  for  the  appellant. 

r.  X  Sample,  for  the  appellee. 
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^^^  O'Daily  v.  The  State,  Two  Cases. 

O'Dailt 

The  State.  From  the  Tippecanoe  Common  Reas. 

Dauphin  i;,  Thb  State,  Two  Ckses. 

From  the  Tippecanoe  Common  Pleas. 

Shank  i;.  The  .State. 

From  the  Lagrange  Common  Pleas. 

Griffin  v.  The  State. 

From  the  Tippecofnoe  Common  Pleas. 

Dell  v.  The  State. 

From  the  Tippecanoe  Common  Pleas. 

Redin  v.  The  State. 

From  the  Tippecanoe  Common  Pleas. 

Hemberger  v.  The  State. 

From  the  Jennings  Common  Pleas. 

Per  Curiam, — These  were  all  prosecutions  under  the 
liquor  law  of  1855.  The  defendants  below  were  fined. 
The  judgments  in  all  the  cases  are  reversed  for  the  reason 
given  in  the  case  of  O  Daily  v.  The  State^  9  Ind.  R.  494. 
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Maj  Tenn, 


DowELL  and  Another  t^.  Richardson. 


1858. 


DOWXLL 
T. 

A  motfon  to  dismifls  ft  saH  bioiiglit  by  a  non-retident  for  want  of  a  bond  for  Biohabdsov. 
Bccvritj  of  costs,  should  be  oyenroled  npon  die  filing  of  a  sufficient  bond  by 
the  plaintiff. 

In  an  action  before  a  justice  of  the  peace,  for  the  recoyery  of  personal  property, 
the  complaint  mnst  allege,  that  the  property  songht  to  be  recoTered,  has  not 
been  taken  by  yirtae  of  an  execution,  or  odter  writ,  &c.;  must  be  yerified  by 
affinnation,  or  affidavit;  and  a  bond  must  be  filed  before  the  writ  issues ; 
otherwise  the  Court  has  no  jurisdiction  of  the  cause. 

A  rerdict  in  faror  of  the  plaintiff,  in  replevin,  is  bad  for  uncertainty,  if  the 
Court  cannot  detennine  ficom  it  what  property,  the  jury,  intended  to  find  be- 
longed to  him. 

APPEAL  from  the  Rush  Court  of  Common  Pleas.  Monday, 
Hanna,  J. — This  was  an  action  commenced  by  the  ap- 
pellee against  the  appellants,  before  a  justice  of  the  peace, 
to  recover  possession  of  four  hogs.  Objection,  in  the  form 
of  a  demurrer,  was  taken,  to  the  sufficiency  of  the  com- 
plaint before  the  justice.  Trial  and  judgment  for  plain- 
tiff for  a  part  of  the  property.  Appeal  to  the  Common 
Pleas  Court.  Motion  by  the  defendants  to  dismiss  for  fail- 
ure by  the  plaintiff  to  file  with  the  justice  security  for  costs 
— said  plaintiff  being  a  non-resident;  whereupon,  on  mo- 
tion of  plaintiff,  he  had  leave  to,  anc^  did,  file  a  bond  for 
costs,  and  thereupon  the  motion  to  dismiss  was  overruled; 
which  ruling  is  assigned  as  error; 

The  defendants  then,  the  record  states,  ^*  renewed  their 
motion,  which  was  made  by  demurrer  before  the  justice  of 
the  peace,  for  the  dismissal  of  said  cause  because  said 
complaint  and  affidavit  did  not  contain  facts  sufficient  to 
constitute  a  cause  of  action.  Motion  ovezroled.  Trial  by 
a  jury,  and  verdict  as  follows:  **  We  the  jury  find  that  two 
(2)  of  the  four  hogs  replevied  were  the  property  of  the  plain- 
tiff, and  that  thehr  value  was  proved  to  be  19  dollars;  and 
that  two  (2)  Qf  the  hogs  replevied  were  the  property  of  the 
defendant,  and  their  value,  as  proved,  was  18  dollars.  We 
further  find  for  the  plaintiff  and  assess  his  damages  at  one 
cent."^    A  motion  to  set  aside  the  verdict  and  grant  a  new 
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UMy  Turn,   trial  was  overrqled;  and  also  a  motion  in  airest  of  jndg- 
*9^-      ment 


DoiriLL         The  evidence  is  not  in  the  record.     The  lefosal  of  the 
R1CHABD8OV.  Court  to  give  certain  instruotionB  asked  by  defendants,  is 
excepted  to  and  assigned  as  error.     The  judgment  is  as 
follows: 

<^  It  is  therefore  considered  by  the  Court  that  the  plain* 
tiff  do  recover  the  spotted  sow  and  sandy  banow,  valued 
at  19  dollars;  and  that  the  other  two  hogs,  valued  at  18 
dollars,  not  proven,  be  returned  to  said  defendantsi  and  that 
the  said  plaintiff  also  recover,  the  sum  of  one  cent,  bis  dam- 
ages, together  with  costs,"  &c. 

The  appellants  insist  that  the  complaint  is  insufficient, 
the  verdict  too  uncertain,  and  the  judgment  unauthorized 

Upon  the  bond  for  costs  being  filed,  the  motion  to  dis- 
miss for  want  of  security  for  costs  was  properly  overruled. 
Lemon  v.  Temple  et  oLj  7  Ind.  R.  556. — 2  R.  S.  p.  127. 

As  to  the  question  of  the  sufficiency  of  the  complaint, 
it  does  not  contain  an  allegation  that  the  property  had  not 
been  taken  by  virtue  of  any  execution  or  other  vmt,  &&, 
nor  is  it  verified  by  affidavit.  And  the  appellants  therefore 
insist  that  the  ruling  of  the  Court  was  erroneous  upon  that 
point.  No  bond  was  filed,  and  it  is  argued  that  until  one 
was  filed  the  Court  had  no  jurisdiction  to  issue  a  writ,  &c 

The  statute  (2  R.  S.  p.  464,  §  71)  regulating  proceedings 
in  such  cases  before  a  justice,  appears  to  require  that  the 
complaint  should  contain  such  averment,  and  be  verified 
by  affidavit,  and  that  a  bond  should  be  filed.  It  is  in  some 
respects  different  from  that  regulating  such  proceedings  in 
the  Circuit  Court,  &c  Id.  p.  54.  There  was  a  somewhat 
analogous  difference  in  the  mode  of  proceeding,  in  the  two 
Courts,  provided  for  in  the  statute  of  1843,  pp.  698,  896, 
which  was  recognized  and  sustained  by  this  Court  in  the 
case  of  Bring'hurst  v.  Pollard  et  oL^  6  Ind.  R.  452.  Fol- 
lowing that  case,  the  objection  was  well  taken,  and  should 
have  been  sustained. 

The  verdict  is  too  uncertain.  The  evidence  not  being 
in  the  record,  it  is  impossible  to  determine  which  of  the 
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four  hogs  the  juiy  intended  to  find  belonged  to  the  plain-  ^^7  Tenn, 
tift    Nor  do  we  decide  that  if  the  evidence  was  in  the  re-       1858. 


cold,  the  Court  could  look  to  it  to  determine  the  applica-     Bowbll 
tion  of  the  verdict.     That  question  is  not  before  us.  Biohardson. 

If  the  judgment  had  followed  the  verdict  it  could  not 
have  been  executed  because  of  its  vagueness  and  uncer- 
tainty. The  Court,  in  applying  the  verdict  to  the  two  ani- 
tnalB  deeignated  in  the  judgment,  may  or  may  not  have 
met  the  intention  of  the  jury. 

Per  Curiam^ — The  judgment  is  reversed  with  costs. 

A*  W.  Hubbard  and  L.  Sexton^  for  the  appellants. 


END  OF  MAT  TEBM,  1858. 


AN  INDEX 


To  THE  PRINCIPAL  MATTERS 


CONTAINED  IN  TfflS  VOLUME. 


A. 

ABANDONMENT. 
See  CoHTHACt,  t,  6;  Ditobck;  Etidbkcs,  lO;  PucADnro,  S2;  Bailroad  Compaxt,  4. 

ACCEPTANCE. 

See  biLLS  or  Exchahob;   Obdbbs,  1,  2. 
Of  Charter.]  See  Cobpobatioxs,  4. 

ACCOMPLICE. 
See  WiTHBfls,  1, 2. 

ACCOUNT* 
See  Etidskob,  IS;  LuaTATioiTtt,  4,  5;  Mistakb. 

ACTION. 

1.  Soh  apon  a  leaM,  aMigntauBBt  and  giiAniitj.  The  lesaee  agreed  to  make  certain  improre- 
ments  on  the  premuee.  The  lessor  assigned  the  lease  or  agreement  to  the  appellee,  and 
guarantied  that  the  lessee  would  perfonn  his  part  of  the  contract  within  10  dollars' worth  of 
work.    The  assignee  sued  the  lessor. 

Held,  first,  Ihat  the  lease,  assignment  and  gnarantj  were  a  snffident  cause  of  action. 
Second,  that  it  was  not  necessary  that  the  consideration  for  the  goBranty  should  be  set  ont^- 
Harper  y.  Pound,  32. 

2.  Action  against  a  sheriff  and  his  sureties,  on  his  official  bond.  Breach,  fiulure  to  deliver  an 
ezecntion  to  his  successor,  or  to  return  it,  &c  The  action  accrued  under  the  statute  of 
1849,  but  was  brought  under  that  of  1852.  Hdd,  that  the  amount  of  the  recovery  was 
goTemed  bj  the  statute  of  1852;  and  that  the  defendants  might  give  evidence  of  the  insol- 
vency  of  the  execution-defendant,  for  the  purpose  of  showing  the  amount  that  the  sheriff 
might  probably  liave  collected. — ColUer  et  cd,  v.  The  State  ex  rd.  Lewis,  58. 

8.  In  cases  where,  under  the/oimer  practice,  general  assumpsit  might  be  brought  where  there 
had  been  a  special  contract,  an  action  may  now  be  brought  upon  the  implied  legal  engage- 
ment or  obligation  of  the  defendant  to  pay  for  the  services  or  thing  ordered  or  received  by 
1^,  without  reference  to  the  special  contract. — Kerttetter  v.  Bojfmtmd,  199. 

Vol.  X.— 37 
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i.  If  the  dei«Midaiit,  ia  rach  case,  woald  ayail  himBelf  of  the  special  contract,  either  to  defeat 
the  action  or  to  fix  the  measure  of  damages,  he  mnst  plead  it,  and  prodnoe  it  in  eridence. 
—Ibid, 

5.  But  if,  in  such  a  proceeding,  the  existence  of  a  special  contract  is  dcTeloped  hj  the  evi- 
dence, the  plaintiff  most  show  its  stipnlations,  and  that  he  has  complied  with  them  on  his 
part,  or  that  he  has  been  prevented  from  doing  so ;  and  he  mnst  make  it  i4>pear  tiiat  he  is 
in  a  condition  to  recoyer  without  regard  to  it. — Ibid. 

6.  Where  there  is  a  good  complaint,  the  name  of  the  action  is  immateriaL  An  ohjecdon  to  t 
matter  pf  form,  is  watred  by  proceeding  in  a  cause  without  raising  the  objecdon-^-Pattenni 
dal.y.The  State,  296. 

7.  A.  and  B,,  as  partners,  were  indebted  to  C.  by  note.  A.  sold  his  interest  in  ihe  paIt!le^ 
ship  to  D.  Z>.  and  B,  agreed  to  pay  all  tiie  debts  of  A,  and  B.  Afterwards,  D.  sold  his 
interest  to  B.  Afterwards,  A.  gave  his  indiyidual  promissory  note  to  C,  for  an  unpaid  bal- 
ance of  the  partnership  debt,  B.  agreeing  to  assign  to  him  promissory  notes  for  the  amonnt. 
C,  thereupon  surrendered  the  partnership  note.  A.  brought  suit  against  B.  on  the  promise. 
There  was  eridence  tending  to  prore  a  demand  by  A.  before  suit.  HM,  that  A.  was  en- 
titled to  recover. — Warbritton  y.  Camerm,  302. 

See  Bailmbht,  6;  Bakkb  aitd  Bakkiho,  4;  Cotevaitt,  1,  6;  DxiiAim;  FRAin>;  Guia- 

DIAK  AMD  WaBB,  2;  InJT7KCTIOK;  JUBOmKTB,  6,  8;  ObSTBUCIIIOH  of  GuTTBB;  FlBOX- 

zesoBT  NoTsa,  14, 16;  Rscogkizancs,  1;  Waobr. 

ADJOINING  FROFBIETOB. 
See  Railboad  Comfaitt,  S. 

ADMINISTRATOB. 

See  EXBOUTOBS  ABD  ADMIXiaTBATOBa. 

ADMISSIONS. 

See  MOBTOAGB,  2;  FABTBBBSHir. 

AFFIDAVIT. 

An  affidavit  of  the  non-residency  of  a  party  is  not  bad  for  not  stating  the  canae  of  action,  or 
for  containing  Ae  <iualifying  words  "as  the  deponent  verily  beUeves.''— 'TWv  HaLT.Gat- 
hm,  266. 

See  CoBTurnANCB,  S;  Dbfault;  Judombht,  9;  Jubt,  5;  Nb  Exbat,  1 ;  Nkw  Tbzal,  11; 

Kbplbtik,  1 ;  SuBBTT  or  thb  Fbacb. 
Of  FalsUy  of  Defense,]  See  Flbabiko,  14 

For  Change  of  Venue.]  See  Ybnub,  1. 

DrkU  upon  Affidavits.]  See  Brown  et  ux.  v.  Lewis,  on  p.  234. 

AGENCY. 

See  COBTOBATIOBS,  17. 

AGREEMENT. 

See  Stephenson  Y.ComeU,  415.    ^ 

AMBIGUITY. 
See  Etzdbkcb,  1. 
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AMENDMENT. 

1.  Judgment  hj  default  maj  be  taken  against  a  defendant  properly  serred  with  process;  and 
where  an  entry  of  defanlt  was  not  made,  it  is  amendable  in  the  Court  below,  and  on  appeal, 
the  amendment  will  be  presumed  to  have  been  made. — Shaw  et  al.  t.  Binkard,  227. 

3.  A  motion  for  leaye  to  amend  after  the  eridence  has  been  heard  is  addressed  to  the  discre- 
tion of  the  Conrty  and  where  neidier  the  evidence  nor  the  proposed  amendment  are  in  die 
record,  this  Court  cannot  say  that  the  Court  below  has  abused  its  discretion. — Ibid. 

3.  Where  the  sum  demanded  in  the  conclusion  of  a  complaint  in  the  Common  Fleas  exceeds 
the  jurisdiction,  the  Court  may  permit  an  amendment  reducing  the  daim  to  an  amount 
within  the  jurisdiction. — Broum  et  ux,  t.  Lewis,  232. 

4.  In  a  suit  in  the  Common  Pleas,  the  plaintiff  laid  his  damages,  in  the  conclusion  of  his 
declaration,  at  1,000  dollars.  The  Court  permitted  him  to  amend  by  reducing  his  daim  to 
999  dollars.    Held,  that  th^  amendment  was  proper. — Harvey  y.  Ferguson,  393. 

See  PuiABnro,  12;  Rsoogkicahcb,  4;  Sbtt-Ofv,  1;  Yabxancb,  1. 
To  ChartierJ\  See  Corpobatiohs,  8. 

To  CompUmt.\  See  Limitations,  2. 

ANSWEB. 
See  Flbadino,  1,  5,  6  to  9, 14, 15,  16,  20,  23,  27;  Sbt-Ofv. 

APPEAL. 

1.  If,  on  iqipeal  to  the  Supreme  Court,  positions  ta|cen  against  the  judgment  below  are  not 
argued  or  supported  by  authority,  they  may  be  considered  as  waived. — Mumford  et  al,  v. 
ThomoM,  167. 

2.  Proceedmg  to  obtain  the  partition  of  real  estate.  The  Court  found  the  respective  shares 
of  the  parties.  The  defendant  moved  for  a  new  trial.  Motion  overruled,  and  exception 
taken.  Appeal  prayed  and  refused.  Commissioners  appohited  to  make  partition.  Ap- 
peal then  granted.  Held,  that  thero  was  no  appeal  until  the  report  of  the  commissioners 
was  returned,  and  die  proceeding  finally  disposed  of  by  that  Court:  otherwise,  there  might 
be  another  appeal  from  an  order  of  the  Court  subsequently  made  that  the  land  should  be 
sold,  if  the  report  authorized  such  order,  and  then  from  the  final  order* — Griffin  v.  Griffiin, 
170. 

3.  In  tills  case  the  cleric's  certificate  states  that  the  transcript  contains  so  much  of  the  pro- 
ceedings in  the  Court  below,  as  tiie  defendant's  attorney  directed  him  to  give.  Held,  that 
an  appeal  will  not  be  entertained  upon  a  transcript  thus  certified,  except  in  a  case  author- 
ized by  statute. — Vaidiew  v.  The  State  ex  rel,  Ackerman,  384. 

See  Axbhbxbht,  1;  Bill  or  Excbptiokb;  County  Comxissionebb,  Boabd  of,  2; 
Cbixinal  Law,  4,  5;  Judgmbvt,  Cokpbbsion  of;  Jubibdiction,  6;  Sbttlbmbbt  of 
Dbcbdbbt'b  Ebtatbb,  2, 3. 

APPEAL-BOND. 
See  Pbactiob,  9. 

APPEARANCK 

The  filing  of  a  demurrer  amounts  to  a  fuU  appearance. — Kegg  et  al.  v.  Wdden,  550. 
See  Nb  Exeat,  3, 4;  Pleadings,  16;  Pbacticb,  18;  SumfOKS,  2. 

APPEARANCE-DOCKET. 
See  ExBCUTOBB  ahd  Administratobs,  3. 
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APPBAISEMENT. 

See  BmtBivr's  Salb,  1  to  4» 

APPRAISEMENT  LAWS, 

8oe  MOBTOAOB,  10. 

APPRAISES. 
'  See  ExBCUTioir,  3. 

ARGUMENT. 

•  ♦ 

1.  The  pwty  upon  whom  tiie  burden  of  the  iBsno  resta,  is  entitled  to  open  and  doee  tiie  liga- 
ment.— Gaul  el  ux.  y.  Fleming,  2&3. 

8.  Suit  upon  a  note.  Answer,  setting  up  particnlar  f/uctB  tending  to  show  a  fidfaire  of  con- 
sideration. Reply,  aroidtng  some  of  those  facts  by  new  matter,  and  denying  the  existeooe 
of  others.  The  Conrt  gave  the  opening  and  dose  npon  the  trial  to  the  plaintiff,  Hddj 
tiiat  this  was  right:  the  new  matter  in  avoidanoe  of  the  answer  gaye  the  plaintiff  the  sf- 
firmatiye. — French  y.  Iloward,  939. 

See  Appbal,  1 ;  Jubt,  8, 

ARRAIGNMENT  AND  PLEA. 
See  Cbimihal  Law,  4,  5,  7. 

ASSESSMENT  OF  DAMAGES. 
For  land  Taken.]  See  Railsoad  Compant,  11,  29,  30,  82. 

ASSIGNMENT. 

See  AcTiow,  1. 
Of  Ermr,\  See  Dronherger  y.  Murpky,  552 ;  Ebbob. 

Of  Judgment,]  See  Judgm bnt,  2, 

ASSUMPSIT. 
See  AcTlOv,  3. 

ATTACHMENT. 

Where  in  a  proceeding  in  attachment  against  real  estate,  there  was  no  description  of  thepio- 

perty,  in  either  the  sheriff's  retnm  or  the  judgment: — 
Held,  first,  that  the  proceedings  were  yoid  for  uncertainty. 
Second,  that  they  cannot  be  explained  by  extrinsic  eyidenoe.— -Porter  y.  Rfme  et  al.,  146. 

See  ExBCUTiOF,  5. 

ATTORNEY. 

An  attorney  in  ftct  cannot  set  up,  in  defense  of  a  suit  against  him,  transactions  nnanthoriied 
by  his  power,  and  not  within  the  scope  of  his  employment — Eamhart  y.  RoberUon,  8. 

At  Law,]  See  Judokbbt,  S. 

AUDITOR  OF  STATE. 

1.  A  bank  cannot  sne  the  auditor  of  state  and  his  sureties,  upon  liis  official  bond,  to  recoter 
stocks  deposited  with  him  as  security  for  the  redempti<A  <^  its  issnes,  &c,  nor  for  thdr 
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Tahie,  without  ahowing  that  the  object  for  which  they  were  deposited  is  accomplished.— 

Tke  State  ex  re/.  GrisuM  t.  Dunn,  269. 
S.  ThiiB,  the  stoekfl  are  for  the  benefit  of  the  creditors  of  the  bank,  and  if  the  officer  with  whom 

they  are  deposited  converts  them  to  his  own  nse,  or  diverts  them  from  the  pnrpose  for 

which  thej  were  deposited,  the  remedy  upon  his  bond  is  for  the  benefit  of  such  creditors; 

and  the  bank  cannot  sue  for  the  stocks,  or  for  damages  upon  the  bond,  nntil  it  has  no 

creditors. — Ibid, 
3.  But  the  successor  of  such  delinquent  officer,  being  charged  with  the  duty  of  his  predecessor, 

may  sue  to  recover  the  means  wherewith  to  dischaige  that  duty. — Ihid, 

B, 

BAIL. 
When  Sheriff  may  ateept,]  See  Rbcogkizaxgs,  2. 

BAILMENT. 

L  Suit  to  recover  the  value  of  a  quantity  of  com  stored  with  warehousemen.  The  receipt 
given  for  the  com  was  as  follows :  **  Portland,  Fdruary  16, 1856.  Received  in  store  from 
Barnard  Pribble  by  same  for  same,  not  transferable  without  notice,  and  not  accountable  for 
loss  by  fire,  132  bushels  43  lbs.  com,  in  store  till  Ist  Jlfay,  at  2  cents.  Kent  if  HUdienB*' 
Held,  that  the  receipt  shows  a  contract  by  which  the  specific  article  deposited  was  to  be  re- 
delivered.—PnUJe  V.  Kent  et  al.,  325. 

2.  In^this  species  of  bailment,  the  property  remains  in  the  bailor,  and  the  bailee  holds  a  lien 
upon  it  for  the  storage. — Ibid, 

3.  On  the  first  of  May,  in  this  case,  the  bailor  had  a  right  to  demand  and  recover  the  com,  on 
paying  the  charges  for  storage. — Ibid, 

4.  The  bailor  fiuling  to  make  such  demand,  the  bailee  may,  at  the  end  of  one  year,  under  our 
statute,  sell  the  deposit,  after  notice,  at  public  auction. — Ibid. 

5.  But  here,  the  bailor's  complaint  shows  that  he  demanded  the  com  and  tendered  the  amount 
due  for  storage,  on  the  18th  of  September  following — the  bailees  not  having  yet  disposed  of 
it  by  any  legal  mode.  Edd,  that  the  bailees  should  have  redelivered  the  deposit,  and  hav- 
ing fiuled  to  do  so,  an  action  against  them  for  its  value  was  well  brought. — Ibid. 

6.  The  suit  was  in  the  nature  of  an  action  of  trover;  the  demand  and  refusal  would  be  evi- 
dence of  conversion;  and  the  value  of  the  property  at  that  time  would,  it  zeemz,  be  the  mea- 
sure of  damages. — Ibid, 

BANKS  AND  BANKING. 

1.  The  term  bank  does  not  necessarily  refer  to  a  chartered  banking  institution;  though  it  in- 
cludes all  such,  and  is  used  in  our  constitution  simply  in  reference  to  that  dass  of  banks. 
— Ikajve  V.  MeMpine,  137. 

2.  Charters  are  not  requisite  for  banks  of  deposit  and  disconnt.^/W. 

3.  The  legislature,  by  4  6,  ch.  77, 1  R.  S.  378,  intended  to  place  private  and  chartered  banks 
of  deposit  and  discount  upon  the  same  footing. — Ibid. 

4.  A.  sent  money  to  a  bank  in  the  form  of  a  draft,  with  directions  to  place  it  to  his  credit  and 
await  his  further  orders.  The  banking  firm  gave  a  receipt  for  the  same.  Afterwards  A, 
agreed  with  B,  that  the  draft  should  be  transferred  to  B,*8  credit;  but  the  firm  was  not  privy 
to  the  agreement,  nor  did  A.  notify  them  of  it,  or  make  any  order  in  pursuance  of  it.  A, 
hoivwer,  without  authority  from  A.,  wrote  to  the  firm  ordering  them  to  place  the  draft  to 
his  credit,  and  was  answered  that  they  had  done  so.    Afterwards,  A,  demanded  the  money. 
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Mid  the  Htm  reftuliig  to  ^j  it»  he  bioiigfat  suit    Hdd^  that  the  fixm  was  liable  to  A.  fortbe 
amoimt  of  the  draft. — Coffin  H  al,  y.  Henshaw,  277.  ^ 

See  Auditor  or  Statb,  1,  2;  Promisbost  Notes,  S. 

BARON  AND  FEICE. 
See  HusBAHP  axd  Wirs. 

BESTIALITY. 
See  SiJOTDBB,  2. 

BET. 
See  Waobr. 

BIDDEB. 
See  RBFBBSBBTATioirg,  I ;  SuBin^s  Salb,  2,  5. 

BILL  OF  EXCEPTIONS. 

1.  This  Court  will  not  examine  a  question  upon  the  snffidencj  of  eridencc,  where  the  InU  of 
exceptions  porports  to  contain  only  **  the  substance  of  all  die  evidence  introdnoed." — Me- 
Cole  et  al.  y.  The  Suae  ex  rel.  Chipman,  50. 

2.  Where  no  exception  was  noted  at  the  time  a  decision  was  made,  but  the  bill  of  exceptions, 
ftled  two  days  after  judgment,  states  in  the  present  tense,  that  the  party  excepts, — held,  that 
the  exception  was  taken  too  late. — Johnson  y.  Bell,  363. 

3.  Where  a  bill  of  exceptions  taken  and  filed  after  the  decision  objected  to  was  made,  states 
that  the  party  excepted  to  the  decision  at  the  tune  it  was  made,  it  will  be  presumed  that 
time  was  given  to  reduce  the  exception  to  writing,  from  the  fact  that  the  Court  after- 
wards permitted  it  to  be  filed ;  but  where  neither  the  bill  nor  the  record  shows  the  excep- 
tion to  have  been  taken  at  the  time  the  decision  was  made,  it  cannot  be  presumed  that  it 
was  so  taken,  from  the  fact  tiiat  the  Court  permitted  the  bill  of  exceptions  to  be  afterwards 
filed.— fWrf. 

4.  The  record  shows  that  this  cause  was  tried  on  the  23d|of  February,  1853;  and  on  that  day 
a  bill  of  exceptions  was  taken  and  filed.  The  bill,  after  stating  the  names  of  tibe  parties, 
&c.,  proceeds — "  The  following  evidence  being  before  die  jury,  viz.,  three  sets  of  deposi- 
tions, the  Court  charged  the  jury  as  follows :  (here  insert  the  charge  in  die  handwriting  of 
the  judge).  To  which  the  plaintiff  objected.  The  Court  overruled  the  objection,  to  whidi 
ruling  the  plaintiff  excepted.  And  also,  on  s«d  trial  the  plaintiff  requested  the  Court  to 
give  the  following  chaige:  (here  insert  in  the  handwriting  of  Jacoby).  Which  the  Court 
reftised  to  do,  and  the  plaintiff'  excepted  to  said  last  ruling,"  &c  The  cleric,  in  making  a 
transcript  of  the  record  for  this  Court,  inserted  what  purported  to  be  depositions  given  In  eri- 
denoe  on  the  trial;  also  instructions  given,  and  an  instruction  refused  by  the  Court.  Held, 
that  these  alleged  rulings  were  not  property  before  the  Court;  because,  under  the  mka  of 
practice,  as  they  stood  when  these  exceptions  were  taken,  the  derk  had  no  righl  to  make 
such  insertions  in  a  bill  of  exceptions,  unless  authorized  to  do  so  by  agreement  of  the  par- 
ties entered  upon  the  record;  that  the  depositions,  chaiges  given,  and  chaige  refused  diould 
have  been  copied  into  the  bill  at  the  time  it  was  signed  bydie  judge.---lftaty.6tsuMMiilf,464. 

5.  Prosecution  for  assault  and  battery.  Conviction,  &c.  In  the  record  there  was  what  pur- 
ported to  be  a  bill  of  exceptions,  wherein  it  was  stated  that  the  defendant  moved  in  atnst 
of  judgment,  but  his  motion  was  overruled.    The  bill,  however,  did  not  appear  to  have 
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been  sigiied  by  the  judge  and  filed  by  the  dork.    Hdd,  that  Its  statements,  as  to  the  rnlingi 
of  the  Common  Fleas,  were  not  properly  before  the  Conrt.— Pattemm  y.  Tka  State,  551. 

6.  A  bill  of  exceptions  filed  at  a  tenn  subsequent  to  that  at  which  the  alleged  errors  were  com- 
mitted, and  not  showing  that  time  was  then  given  to  prepare  it,  is  too  late  to  ayail  the  par- 
ty taking  it  upon  appeal. — LawUm  t.  Stoihart,  562. 

7.  A  bill  of  exceptions,  after  setting  forth  what  purported  to  be  the  evidence  of  certain  wit- 
nesses, stated  as  follows:  ''Which  was  all  the  eyidence  ofi(Bred  in  the  case."  Edd,  that 
this  was  not  sufficient  under  the  rule  of  the  Supremo  Court — Beard  et  ux.  t.  77^  Fint 
PreAyterum  Churchy  ^.,  568. 

See  Costs,  S;  Depositions,  9;  Bailboad  Compaft,  30;  On  t.  Warden,  553;    Oabarfie  T. 

Oabome,  420;    Tempieton  et  al.  y.  Hunter,  880. 

BILLS  OF  EXCHANGE. 

1 .  If  the  acceptor  of  a  bill  of  exchange  fail  to  pay,  and  the  bill  be  returned  to  the  drawer,  the 
latter  may  sue  the  former  for  non-payment. — PUkmgton  t.  Woode,  432. 

2.  The  acceptance  of  a  bill  raises  the  presumption  that  the  acceptor  has  funds  of  the  drawer 
in  his  hands;  and  where  a  drawer  makes  a  bill  payable  to  a  third  person,  it  is  an  acknow- 
ledgment that  he  owes  that  person.— /W. 

3.  Upon  the  ikilure  of  an  acceptor  to  pay,  if  the  bill  be  found  in  the  hands  of  the  drawer  with 
the  blank  indorsement  of  the  payee  upon  it,  the  presumption  is  that  he  has  dischaiged  his 
debt  to  the  payee,  and  that  he  is  entitled  to  enforce  the  acceptance  of  the  drawee. — IHd. 

4.  In  an  action  founded  upon  the  return  of  a  bill  for  non-payment  by  the  acceptor,  if  the  bill 
be  shown  to  hare  been  once  in  circulation,  it  will  be  presumed  tiiat  it  came  back  into  the 
plaintiff's  hands  by  payment,  in  the  regular  course  by  which  dishonored  pi^r  goes  heA  to 
the  original  parties,  and  that  he  holds  the  same  in  good  fiiith;  and  he  may  recover  though 
there  be  one  or  more  indorsements  in  full  upon  it,  subsequent  to  the  one  to  him,  and  he  may 
strike  out  such  indorsements. — Ibid, 

5.  The  indorsement  of  the  payee  is  presumptiye  eridence  that  a  bill  has  been  in  circulation. 

lUd. 

See  Obdebs. 

BILL  OF  PARTICULARS. 
See  Plbadiko,  21 ;  Set-Off,  1. 

BLANK  INDORSEMENT. 
See  Pbomibsobt  Notes,  4. 

BOARD  OF  COUNTY  COMMISSIONERS. 
See  CouirTT  Comxissiokebs,  Boabd  op.    • 

BOND. 
See  Costs,  5;  Escbow;  Nb  Exeat,  1 ;  Rbplbtiit,  1. 
For  Deed,]  See  PiSADnro,  16. 

AshUraHon-Botid,]  See  Rbooupmbht. 

BOOKS. 
Cf  Aceawnte,]  See  Mist. 


BRIDGE. 
See  The  Boardof  Trueteee,  ire.,  r.  Ma^,  400. 
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BBIBF8. 

In  a  case  which  had  heen  on  file  Bince  1849,  and  in  which  no  brief  had  been  filed,  the  Comt 
presumed  that  the  erron,  if  any,  were  waiyed,  under  the  nde. — Henderton  t.  Burth,  54. 

See  Ebbob,  S;  Shaw  et  ai,  r,  Binkard,  on  p.  231 ;  2Sdinor  y.  CnU,  547. 

BUILDING  MATERIALS. 
See  Obstbuotiok  of  Guttbb. 

0. 

CASES  OVEBBULED,  EXPLAINED,  DOUBTED,  DENIED,  &c. 

Cabtbb  V,  Thb  Statb,  3  Ind.  B.  617,  explained.     WUHams  y.  The  StaU,  603.    See  Jvkt, 

6,7. 

CoiLiir  BT  AL.  V.  Thb  State,  4  Blackf.  241,  oyermled.     Carpenter  y.  Dame  tt  al.,  125.   See 

EyiDBKCE,  3. 

Dbiskiix  v.  Thb  Statb,  7  Ihd.  B.  338,  explained.     WiBianu  y.  The  State,  503.    See  Jwi, 

6,7. 

LBXAaTBBS  BT  AL.  V.  Thb  Statb,  391  of  Ais  yolume,  eompaie  with  Lawrence  y.  TTie  StaU, 

Pbbu,  &o.,  Bailboad  Comtamt  v.  Bbajmhaw,  6  Ind.  B.  146,  adhered  to.    I%e  Indtamtpo- 

Us,  irc;  Railroad  Co,  y.  DaoU,  398. 

BiOB  V.  Thb  Statb,  7  Ind.  B.  338,  explained.     WiUiamM  y.  The  State,  503.    See  Jubt,  6, 7. 

Sbtdbb  V,  Dboaht,  4  Ind.  B.  678,  oyermled.    Ausman  et  tix.  y.  Veal,  355.    See  Slahdbb, 

2,3. 

SrocHnro  v.  Thb  Statb,  7  Ind.  B.  826,  explained.     Williams  y.  7^  State,  503.    See  Jitbt, 

6,7. 

Stout  r.  Wood,  1  Blackf.  71,  doubted.    Elysttme  y.  Bwrgett,  28,    See  Mobtoagb,  3. 

TiTUB  V.  Scantlinq,  4  Blackf.  89,  doubted.    Blywtone  y  Bwrgett,  28.    See  Mortqaob,  S. 

Weight  v.  Delaexeld,  28  Baib.  498,  doubted.   EtysUme  y .  Burgett,  28.    See  Mobtoaos,  S. 

CATTLE,  DESTBUCTION  OB  INJUBY  OP. 
See  JuBOHENT,  4;  Bailboad  Cohpakt,  1  to  4, 12  to  16. 

CAUSES  OF  DEMUBBEB. 
See  Pleadiko,  11, 17, 18,  25,  26. 

CAUSES  PENDING. 
See  CoKTixnTAKCB,  4. 

CEBTIPICATE. 
See  Deposition,  10. 
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or  TVxnucr^.]  8ee  Appbal,  8. 

FVom  Supreme  Court.]  8eo  PiUGTics,  9. 

()f  Stock,]  See  Railroad  Comfaht,  32. 

CHANCEBY. 

1.  A  cause  in  chanceiy,  brought  to  isene,  hearing  and  decree  upon  the  meritB,  under  the  for- 
mer pzBctioey  will  not,  upon  a  reTersal  of  the  decree  by  this  Coort,  be  opened  for  new  plea4* 
ings  or  a  new  trial.  Snch  causes  are  finally  disposed  of  on  the  hearing  in  the  Supreme 
Court — Leach  y.  Zenoft,  271. 

2.  On  appeal  to  the  Supreme  Court  in  a  chancery  suit  commenced  and  determined  under  the 
old  practice,  the  Court  presumes  that  all  the  eridenco  offered  is  before  it,  except  the  proof 
of  such  deeds,  records,  &c.,  as  might  be  proyen  orally  at  the  bar. — Wells  etoLy.  Sjprague^ 
805. 

3.  And  the  Court  examines  the  cause  upon  the  law  and  the  &cts,  and  decides  it  upon  its 
merits. — Ihid, 

See  Nbw  Tbial,  4;  PlhadiitO;  3,  4,  5. 
CHANGE  OF  NAME. 

See  COBFOBATIOHS,  16. 

CHANGE  OF  VENUE. 
See  Yurux. 

CHARGE  TO  THE  JURT. 
See  Cbimhtal  IiAW,  8;  Jubt,  7,  8;  WiUiame  y.  The  State,  503. 

CHATTEL  MORTGAGE. 
See  MoBTOAOB,  1  to  5. 

CHURCHES. 
Schemes  in  md  of,]  See  Lottbbt,  9,  8. 

CIRCUIT  COURT. 
See  JuBiBDiCTiON,  8, 9, 10. 

CITATION. 
See  EzxcuTOBS  abd  Admibistbatobs,  5. 

CITIES. 
See  Schools. 

CLAIMS  AGAINST  DECEDENTS'  ESTATES. 
See  ExBOUTOBS  abd  Abmibibtbatobs,  2, 8, 4. 

''CLEARING  LAND." 
J£mmm9  of  the  WonU,]  See  Custom,  4. 

CLERK  OF  THE  CIRCUIT  COURT. 

See  Fbactiov,  9. 
Vol.  X.— 38. 
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COIXOQUIUM. 
See  Slakdbb,  S. 

COMMERCIAL  USAGES. 
See  Ctjstox,  2,  3. 

COMMON  LAW. 
PngumpUon  of  its  ExUUnce  in  Foreign  Stat€.\    See  Mortqaox,  3. 

COMMON  PLEAS,  COURT  OF. 

1.  The  act  of  1852  establishing  Courts  of  Common  Pleas  graduates  the  salaries  of  the  jndges, 
partly  apon  population,  partly  upon  territory,  and  partly  npon  population  and  territory 
oomhined.  EM,  that  the  act  is  not  uniform,  within  the  meaning  of  th^  constitution.— 
Cowdin  Y.  Huffy  83 ;  Lamb  t.  Rawlea,  565. 

2.  The  pxorisoes  in  §  38  of  that  act  are  Toid. — Ibid. 

Jwrisdietion  of]    See  AiiBirDinNT,  3,  4;  Jcbisdiction,  1,  2, 3, 6,  7;  Railboad  Compaitt, 
15;  Rbcoonizancb,  1;  Sbttlbmbnt  of  Dbcbdekts'  Estates,  1,  2. 

COBiPBTENCY. 

S^  WlTHEBS. 

COMPLAINT. 
SeePUBADZBO,  17, 18, 19, 22, 30;  Pbomissobt  Notbs,  18;  Rbcognizaxcb,  4;  RBPLEmr,  1. 

COMPOSITION  WITH  CREDITORS. 
See  DxBTOB  akd  Cbboitob. 

CONCEALMENT. 
Of  Came  of  AetioH.]  ^  See  LnaTAXioxs,  1. 

CONDITIONAL  SUBSCRIPTION. 

See  Cobpobatiokb,  11, 12, 13, 15;  Eyidbitcb,  15;  RAiutOAD  Compakt,  18  to  22;  Sub- 

scbiftioh  of  Stock. 

CONDITION  SUBSEQUENT. 
See  CoTEXAifT,  4,  5. 

CONFESSIONS. 
See  Cbimikax  Law,  3. 

CONFLICT  OF  LAWS. 
See  MoBTOAOB,  1  to  5. 

CONSEQUENTIAL  INJUBT. 
See  Railboad  Coxpaitt,  6,  7. 

CONSIDERATION. 

See  CoBTRACT,  10;  Cobpobatiohs,  11;  Fbaudb,  Statittb  of,  2;  Pbomusobt  Noth, 

8,  9;  Sfbcific  Pbbfobmahcb. 
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CONSOLIDATION. 
Of  RoUroad  Companiei,]  See  Cospobations,  6,  7,  8. 

CONSTABLE. 
See  ExscuTiON,  1 ;  Ikdiotmbkt,  6. 

CONSTITUTIONAL  LAW. 

See  Bavks  akd  Banking,  1;  Common  Plbas,  Cocbt  of;  Cobpobations,  5;  Jubt,  7, 

8;  Office,  6,  7;  Schools;  Taxes,  1. 

CONTINUANCE. 

1.  A  continnance  to  obtain  testimony  is  rightly  refused  where  the  fact  sought  to  be  proTod  is 
mumportant. — Bird  y.  McElvaine,  40. 

2.  Where  a  demurrer  to  a  pleading  has  been  sustained,  the  refusal  of  a  contiimance  to  enable 
the  party  filing  it  to  obtain  answers  to  interrogatories  framed  to  elicit  evidence  to  snstain 
his  pleading,  is  not  error. — Swift  et  cd.  y,  EUsworth,  205. 

3.  Where  an  affidavit  for  a  continuance  to  obtain  testimony  alleged  due  diligence,  bat  it  i^ 
peared  that  the  witnesses  had  been  sabpasnaed  on  Saturday  during  term,  and  that  the  trial 
was  had  on  the  following  Tuesday;  and  where  the  affidavit  did  not  allege  a  probability  of 
obtaining  the  testimony  by  the  next  term : — Hdd,  that  the  refusal  of  a  continnance  was  not 
error. — Deming  v.  Patterson,  251. 

4.  Causes  pending  at  the  close  of  a  term  of  the  Conmion  Fleas,  are  continued  by  operation  of 
law.    No  order  of  continuance  is  necessary. — Trew  et  al.  v.  GaskiU,  265. 

See  Costs,  3;  Dbfositions,  3;  Nb  Exbat,3. 
CONTINUING  COVENANT. 

See  COYBNANT,  1  to  5. 

CONTRACT. 

I.  A  party  may  rescind  a  contract  entered  into  when  he  was  so  £Eur  intoxicated  as  to  render 
him  incompetent  to  contract,  within  a  reasonable  time.— Cbnmtii^s  v.  Henry,  109. 

5.  Whether  the  party  was  so  intoxicated,  is  a  question  for  the  jury. — Ibid, 

3.  A  contract  of  sale  of  property  intended  to  be  used  for  gaming,  is  not  void  under  our  stat- 
utes.— Ibid, 

4.  A,  purchased  of  B,,  by  a  verbal  contract,  a  parcel  of  land,  paid  part  of  the  porchase-money, 
took  possession,  and  made  improvements ;  but  afterwards  they  agreed  to  rescind  the  con- 
tract, A.  agreeing  to  surrender  the  possession  and  improvements  about  the  first  of  March, 
and  B,  agreeing  to  give  A.  a  horse  worth  110  dollars,  and  certain  notes.  The  horse  was 
delivered  and  accepted.  On  the  28th  day  of  February,  A.  tendered  the  possession,  &c.,  and 
removed  from  the  premises.    B,  refused  to  execute  the  notes.    A,  brought  suit 

JIdd,  first,  that  the  contract  was  not  void  for  uncertainty. 

Second,  that  it  was  not  void  by  the  statute  of  frauds. — Sutton  v.  Sears,  223. 

5.  Where  a  party  abandons  his  contract,  the  opposite  party  has  his  election  to  sue  or  make 
a  new  agreement;  and  if  in  such  new  agreement  he  make  new  or  additional  promises,  de- 
pendent upon  the  performance  of  the  work  contracted  for,  and  the  party  abandoning  the 
original  contract,  in  consideration  of  such  new  promises  complete  the  work,  the  promises 
are  binding.-^ Ccyncr  v.  Lynde  et  al.,  282. 

6.  Such  new  agreement  may  by  its  terms,  or  by  legitimate  implication,  dispose  of  any  right 
of  action  arising  under  the  previous  contract. — Ibid. 
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7.  As  ft  geiMral  role,  ft  neeipt  is  not  ft  oontoftct,  and  pftioloridMioe  nifty  be  admlttodtoiiduBg 
its  tnbject-mfttter,  while  ft  written  oontnct>  ••  ft  genend  role,  predndee  waxk  eridence;  bot 
ft  receipt  nifty  be  so  diftwn  fti  to  oonstitiite  ft  contract,  end  ft  oontract  maj  be  Intel  pteted  or 
constmed  by  Tiewing  it  in  tiie  light  of  esld>]iflhed  oostom.— PHU&  t.  Kent  cf  al,,  SSS. 

8.  A  receipt  is  not  nranUy  ft  contnet,  thongh  it  mny  beeo  dnwn  ne  to  oonstitatB  one.  A  re- 
ceipt not  pnrporting  to  contain  a  contract,  bat  meraly  acknowledging  a  contract  to  have 
been  mnde  and  a  snm  paid  tiiereon,  is  not  itself  a  contract,  nor  does  it  prednde  parol  proof 
of  the  contract  relened  to.-^Skerry  et  61.  t.  P^dbm,  375. 

9.  The  fact  that  a  man  belieres  his  wife  to  be  bewitdied,  does  not  show  him  to  be  incompe- 
tent to  make  a  contract — Johmaon  t.  Jchmm^  887. 

10.  The  ftct  that  the  consideration  of  a  contract  is  not,  in  die  judgment  of  diird  parties,  ade- 
quate, does  not  render  the  contract  Toid. — Ibid. 

11.  These  are  drcomstances  to  be  considered  by  the  jury. — Ihid. 

Bee  AoTiOK,  3, 4,  5;  EriDSKcn,  1 ;  Flbadiho,  27;  Bbgoupxbht;  School  Houses;  Sps- 

CIFIO  PSRFOBMAirGB;   VbNBOB  AND  PtTRCHABEB,  3. 

CONVEYANCE. 

1.  Where  a  sale  of  real  estate  precedes  the  execution  of  the  deed  by  some  time,  a  Terbsl  re- 
serration  or  stipulation  in  reference  to  anything  that  would  legally  pass  by  the  deed  without 
such  reservation,  &c.,  will  be  presumed  to  be  merged  in  the  deed;  and  where  the  deed  is  exe- 
cuted at  the  time  of  the  sale,  such  a  resenration,  &c.,  will  be  considered  in  the  light  of  sn 
exception  or  defeasance,  and  being  repugnant  to  the  legal  efibct  of  the  deed,  inll  be  held 
▼oid. — Chapman  y.  Long,  465. 

8.  A  conyeyanco  of  the  freehold  passes  emblements,  where  nothing  U  said  on  the  subject— 
Ihid. 

See  Dbbd;  Husbaitd  ako  Wifb,  1, 3  to  6,  8,9;  SFEOirioPBBVOBXAHCB;  Vagatiovop 

JvnOMEKT. 

CORPOBATIONS. 

1.  The  first  section  of  the  charter  of  the  GrteniiAirgh  and  Btoohnlle  Phnkroad  Cbmpanf  At- 
dares  the  directors  named,  a  corporation  ab  initio.  Tlie  requirement  touching  the  organi- 
lation  of  tiie  company  was  merely  directory.  Hence,  a  subscriptfoB  to  tiie  caplMl-etock 
before  such  organization,  was  yalid. — Stoops  y.  The  Cfreentburgh,  ^,  Phnkroad  Cb.,  47. 

2.  And  liie  subscriber  was  estopped  to  deny  the  existence  of  the  corporation,  in  tiie  ahsenoe 
of  ftaud.— /6icf. 

3.  A  corporation  having  become,  by  virtue  of  its  charter,  a  legal  entity,  the  fiillure  to  peHbrm 
any  act  prescribed  tn  the  duuter  would  not  terminate  Its  existence.  Hmt  can  be  done  only 
by  a  direct  proceeding. — Ibid. 

4.  R  teems  that  a  charter  where  acceptance  may  be  necessary,  may  be  inibiTed  to  have  been 
accepted ;  and  that  if  the  dtizens  act  under  it,  their  actkm  may  be  regarded  as  an  aeo^ 
ance.— 7^  City  of  Lafojfette  H  al,  v.  Jenners,  70. 

5.  The  general  law  of  1857  for  the  incorporation  of  ddes  is  not  tmconstitntioBal  for  ^nmt  of 
uniformity  in  the  mode  of  organization,  arising  out  of  the  diversity  of  the  munidpal  corpo- 
rations that  might  desire  or  be  compelled  to  avail  lliemselves  of  its  provisions;  nor  are  the 
organizations  under  it  void  /or  that  reason. — Ibid. 

6.  Where  two  or  more  railroad  companies,  with  the  consent  of  the  legislature,  gmnted  snb- 
sequently  to  the  snbecriptbns  of  stock,  but  without  the  consent  of  Ae  stocUcrfilers,  eon- 
solidate  their  separate  existences  into  one,  non-consenting  stodcholden  are  released,  sad 
may  withdraw  from  the  corporation. — Booe  v.  The  Jimdion  BaOroad  Cb.,  98. 
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7.  It  9mm$,  tbat  snch  conaolidstlon  doM  not  neceMarily  dutolfe  Ifae  corpontioii. — IM. 

8.  Where  the  oiiginil  diarter  of  a  railioad  oompanj,  hi  sach  a  case,  prorided  that  the  legis- 
latnie  might  make  radi  amendments  to  the  charter  as  the  company  might  at  any  time  de- 
gfae,  hM,  that  tike  tmendments  oontemplaied  treie  such  as  might  fhcHitate  the  constmo- 
tlon  of  tiie  road  prorided  for  in  the  diarter,  and  not  such  as  woold,  in  eff^  create  a  new 
company,  for  a  dtfferent  purpose.  The  word  company ,  as  there  nsed,  probably  means  the 
stocfcbolden.— /Urf. 

9.  A  person  is  estopped  to  deny  the  existence  of  a  corporation,  at  tiie  time  lie  contracted  witii 
it  ae  saeh.^£ii«y  t.  The  Ckodomd,  #%.,  Rnbroad  Co.y  178. 

10.  If  he  deny  its  existence  at  a  subsequent  time,  he  must  show  how  it  ceased  to  exist—- /Mtf. 

11.  A  stipulation  in  an  agreement  to  subscribe  for  shares  in  tiie  capital  stock  of  a  corporation 
to  the  effect  that  the  installments,  when  collected,  are  to  be  applied  in  a  certain  way,  con- 
stitnles  no  condition  to  their  payment.  The  stock  itself,  is  the  only  consideration  of  the 
agreement,  and  the  subscription  is  absolute. — The  New  ABnmf,  jr.,  RaUroad  Co.  y.  FMs, 
187;  The  Same  r.  Skaighiar,  218. 

IS.  In  a  SQit  upon  such  an  agreement,  an  answer  setting  up  a  contemporaneous  yerbal  agree- 
ment varying  its  terms,  is  bad  on  demnirer.-*/6iiof. 

18.  Though  a  conditional  subscription  may  be  admitted,  yet  private  arrangements,  not  ex- 
pressed in  the  subscription,  between  an  agent  of  a  company  and  a  subscriber,  by  which  he 
is  to  have  peculiar  privileges  not  extended  to  other  subscribers,  or  by  which  Ms  subscrip- 
tion is  not  to  be  collected, — being  made  to  induce  others  to  subscribe, — are  regarded  as 
ihuidulent  on  other  subscribers,  and  are  no  defense  to  a  suit  for  the  amount  subscribed.— 
Ibid. 

14.  A  person  demanding  the  right  to  subscribe  to  the  capital-stock  of  a  corporation  is  not  re- 
lieved from  the  necessity  of  making  a  tender,  by  the  statement  by  the  secretary  of  the  com- 
pany that  he  has  no  stock  for  him. — Ohio  Inniranee  Co,  v.  Nunemaeher,  234. 

15.  A  person  subscribing  to  the  capital-stock  of  a  corporation  conditionally,  is  not  to  be  con- 
sidered a  stockholder,  or  as  liable  on  the  shbecription,  until  the  company  has  performed  the 
condition  upon  which  his  undertaking  depends.  When  that  is  done,  he  becomes  a  stock- 
holder by  force  of  the  agreement  of  the  parties,  and  the  subscription  becomes  absolute.— 
I^EvantviUe,  ^.,  Ra3road  Co.  v.  S^ixtrer,  244. 

16.  If  the  legislatnre  change  the  name  of  a  corporation  without  altering  its  powers  or  identity. 
It  does  not  affoct  a  controveny  between  the  company  and  third  parties. — Rosenthal  v.  T%e 
Madimm,  ire.,  Planhroad  Co.  858. 

17.  Bepresentations  made  by  a  person  who  is  not  the  authoriced  agent  of  a  corporation,  in 
soliciting  stock  for  it,  though  fiilse,  are  not  fraudulent  so  fiir  as  the  corporation  is  concerned. 
-^The  fbrt  Wayne,  ^.,  7\trnpike  Co.  v.  Deam,  568. 

18.  If  a  person  contract  witii  a  company  as  a  corporation,  he  is  estopped  from  denying  its 
corporate  existence  at  the  date  of  his  contract. — Ibid. 

19.  A  party  may  in  such  case  show  that  such  corporation  has  ceased  to  exist  since  he  c6ntract- 
ed  with  it;  but,  in  that  case,  he  must,  in  his  answer,  specify  how  it  ceased  to  exist— /Aict. 

See  Bahks  axj>  Bakkino,  1, 2, 8;  Eyipmrcx,  5,  6;  Pulkxxoad  Cohpavt;  Bailboad 

Compakt;  SuBacniPTiON  or  Stock. 

COSTS. 

1.  The  reversal  of  a  judgment  canries  costs  in  firvor  of  the  appellant,  back  to  the  point  of 
error  upon  which  the  reversal  was  made;  and  if  it  extend  back  to  the  issue  of  fact  tried,  the 
costs  of  the  trial  are  carried  by  tiie  reversal. — Conner  v.  TFmftm,  25. 

S.  The  application  of  this  nde  is  ibr  tiie  Oonrt  below,  and  this  Court  cannot  judge  of  the 
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oorrectaeM  of  that  appUcAtloii,  unless  the  items  tuced  to  eftdi  l«rtj  are  ahowii  In  tin  faSl  of 
exoeptioiii.— /Uc/. 

3.  Suit  oommenoed  before  a  jnetioe  of  the  peace.  Judgment  for  the  plaintiff.  Appeal  U)  the 
Common  Pleas.  Jndgment  there  for  the  defendant.  The  eontrorersr  in  die  Snpraae 
Court  was  upon  the  taxation  of  costs  in  the  Common  Fleas.  Tlie  plaintiff  waa  not  talis- 
fied  with  it.  Htld,  that  as  he  lost  his  case,  he  was  bonnd,  nothing  appearing  to  shi^w  to  the 
contrary,  to  pay  all  the  costs  in  the  Common  Pleas  and  before  the  justice;  but  it  appesrin^ 
that  the  defendant  obtained  one  continuance  in  the  Common  Fleas,  which  the  Court  gnnt- 
ed  at  his  cost,  the  defendant  was  bound  to  pay  the  costs  taxed  upon  that  oontmnance,  tlie 
plaintiff  the  rest— ^ttoms  t.  Stetofy  275. 

4.  Section  613  of  the  ctvil  procedure  act,  3  R.  S.  p.  168,  has  reference  only  to  act&cmB  broagfat 
against  a  defendant  not  in  possession,  to  quiet  title,  and  not  to  caeee  where  the  defendant  b 
alleged  to  be  in  possession  and  withholding  the  same,  yet  suffers  judgment  to  be  taken 
against  him  without  ans^ver.— -iS^i^an  y.  Haynea,  348. 

5.  A  motion  to  dismiss  a  suit  brought  by  a  non-resident  for  want  of  a  bond  for  seenritf  of 
costs,  should  be  overruled  upon  the  filing  of  a  sufficient  bond  by  the  plaintiff.— Doimtf  a  at, 
Y.  Richardton,  573. 

See  Railboab  Compaht,  II;  Rboookizakcb,  6;   7%e  State  ex  rd.  Fisher  ef  al.  t.  Bride- 

groom,  171. 

COUNTER-CLAIM. 

See  Recoupment. 

COUNTERFEIT  BANK  NOTE. 
See  Indictmeitt,  2,  3,  4. 

COUNTY  COMMISSIONERS,  BOARD  OP. 

1.  Section  25  of  ch.  20, 1  R.  S.  1852,  providing  for  allowances  by  county  commissionen  to 
clerks,  sheriffs,  &c.,  for  extra  services,  is  repealed  by  ^§  5  apd  35,  ch,  49,  Acta  of  1855.^ 

"   Board  of  Comm'rs,  ^.,  v.  Potts,  286. 

2.  An  appeal  lies  from  the  decision  of  a  county  board  upon  n  claim  by  fh  county  officer  for 
extra  services  under  the  statute  of  1855,  as  from  any  otb^r  judidtil  decision  of  such  board. 
— /6iVf. 

3.  The  board  of  countrp^  commissioners  being  an  inferior  Court  of  special  nnd  limited  statu- 
tory jurisdiction,  it  must  appear  upon  the  face  of  its  proceedings  that  its  |u;tion  was  in  con- 
formity with  the  requirement  of  the  statute  governing  the  same. — Botenihal  v.  The  Madison, 
^c,  Plankroad  Co.,  358. 

4.  Thus,  an  act  of  1845  (Laws,  p.  54),  empowered  the  county  auditor  to  call  special  sessicos 
of  the  board,  by  giving  notice  in  writing,  to  each  of  the  commissioners,  specifying  the  pnr- 
pose  for  which  they  are  called  together;  and  provided  that  upon  receiving  such  notice  the 
commissioners  should  meet  and  transact  the  business  for  which  such  special  session  was 
called.  Hdd,  in  a  suit  where  an  order  by  two'  commissioners  was  relied  upon  (the  third  not 
being  present^,  that  it  should  appear  that  such  notice  was  given,  and  that  such  order  was 
upon  the  subject-matter  named  in  the  notice ;  for  at  a  special  session,  the  board  wonld  have 
no  jurisdiction  over  any  business  not  specified  in  the  notice  calling  it. — Ihid. 

See  JuBispiCTioN,  6. 

COVENANT. 
1.  It  is  no  defense  to  a  suit  to  obtain  relief  for  a  breach  of  a  continuing  covenant  to  allege  a 
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former  gecovery,  for  a  breach  of  tlie  eaaie  ooTemiit;  for  sncoeiiiTe  aetfone  may  be  brraght 

for  snoeeedTe  breaches  of  snch  a  coTeoant. — LeeuA  r.  LetuA,  S71. 
2.  And  where  the  oomplaint,  in  such  case,  alleges  a  oontinnance  of  the  breach  down  to  the 

eonuieihoetDent  of  the  suit,  and  the  former  snit  (deeded  was  commenced  a  year  prerionsly, 

— Mdf  that  the  former  salt  only  coTered  prior  breaches,  and  henoe,  that  the  defense  did  not 

go  to  the  whole  cause  of  aetion.-^/6uf. 
8.  And  an  answer  ailftging  a  former  recoTeiy  for  the  same  catue  of  action  is  bad  far  the  same 

reason.— /W. 

4.  The  cotenant  alleged  to  be  broken  was  a  conditio^  snbseqiient  to  a  conyeyance  of  real 
estate.  Hdd,  that  an  answer  setting  np  a  former  recorery,  bat  folHng  to  allege  payment  of 
the  judgment,  is  bad;  for  it  is  rery  donbtftll  whether  an  nnsatisfled  judgment  recovered 
npon  breach  of  a  condition  snbsequent,  is  a  waiter  of  the  right  to  enforce  a  forfeitore. — 
Ibid. 

5.  (^care,  idiether  the  naked  right  to  take  adyantage  of  the  breach  of  a  condition  snbseqnent 
by  entry,  is  svhject  to  sale  on  execution.-— /Mtfi 

6.  Suit  upon  the  ooTcnaats  in  a  deed.  Breach,  that  the  lands  conveyed  were  encumbered  by 
a  mortgage,  which  the  plaintiff  had  paid  off.  Answer,  1.  That  the  plaintiff,  when  he  pur- 
chased the  lands,  had  notice  of  the  mortgage.  2.  That  the  mortgage  was  not  due.  I>e- 
murter,  assigning  for  cause— 1.  That  the  knowledge  of  the  incumbrance  was  immaterial,  as 
the  defendant  had  expressly  covenanted  against  it.  2.  That  the  mortgage  being  an  incum- 
brance, the  plaintiff  had  a  right  to  remove  it,  and  0ue  upon  the  covenant 

Hdd,  first,  that  the  notice  of  the  incumbrance  did  not  exclude  it  from  the  operation  of  the 

covenant. 
Second,  that  the  vendee  had  a  right  to  remove  the  mortgage  (even  before  it  was  due)  and  sue 

upon  the  covenant.— ^Siijfdier  v.  Lane,  424. 

See  Plba1>ino,  5. 
Of  Seizin  and  Right  to  Cofmy.]       See  Damages,  Mbasubb  of,  2. 

COVERTURE. 
See  HusBAim  and  Wira. 

CREDIBILITY. 
See  WiTKsas,  2,  5. 

CREDIT. 

On  Acetnmi.]  See  LixitATiOKS,  4,  5. 

CRDIB  AGAINST  NATURE. 
See  Slandeb,  2. 

CRIMINAL  LAW. 

1.  Indictment  for  receiving  a  stolen  horse.  The  state  was  permitted  to  introduce  testimony 
tending  to  show  that  the  person  of  whom  the  defendant  had  received  the  horse,  had  stolen 
a  different  horse,  from  another  person,  at  a  different  time.  Held,  that  this  was  error. — Jfo- 
Iniirt  v.  The  SiaU,  26. 

3.  Upon  an  indictment  for  larceny,  evidence  is  not  admissible  to  show  that  the  defendant  has 
a  general  disposition  to  oonmdt  that  offense;  nor  that  he  had  been  guilty  of  a  similar  of- 
fense; much  less  that  he  had  been  guilty  of  a  felony  of  a  different  character. — SmUh  v.  The 
StaU,\W. 
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a.  Where  ea  ettempt  has  been  mede,  by  earating  tbe  feeie  of  •  prieoMr»  lo  pnHive  Un  to 
make  oonftauoiu,  and  then  is  ntmom  to  luenuM  that  the  tMrnopi  ha4  Aat  efieetp  eridenn 
'of  hie  CMiftuioiiB  ia  inadmiiiible^^— /6itf. 

4.  Sectioiis  96, 97  and  98,  SI  B.  8.  p.  874,  with  regaid  to  anajgaMDl  and  fileadiiig,  iffly 
alike  to  proeecntkwia  by  iadictneal  and  infonnatioB>— jfe/wattit  MoLj.  JImSkitirlifk 

5.  On  ^>peal,  in  sach  cases,  the  record  most  disck>Be  an  anatgmnent  and  a  plea  pleaded  or 
entered  upon  the  minntes  of  the  Court — IbieL 

6.  A  separate  trial  cannot  be,  demanded  as  a  matter  of  right,  after  the  joiy  has  been  swen, 
and  the  eridenoe  partly  heard,  eren  if  the  statnte  gives  the  rights  whMi  propedy  dahned^to 
perK>ns  prosecuted  by  infonnation.-»/6M/. 

7.  Where  there  has  been  no  arraignment,  and  the  defendant  has  no4  pleaded,  qmn,  vbsl 
woold  be  the  affsct  of  a  motion  to  set  aside  llie  swearing  and  impanMling  of  the  jarr  to 
enable  him  to  plead! — Ibid. 

8.  In  criminal  prosecntions  the  Court  must  charge  the  jury.  Upon  reqneat  by  either  psitr, 
the  charge  mnst  be  in  writing.  Bat  such  request  shoold  be  made,  or  written  iastrndioia 
prepared  by  oonnsel  presented,  in  time  to  enable  the  Court  to  gire  Hiem  due  eonsidentioa. 
Where  the  laquest  was  not  made  till  tbe  Court  was  pi**f*^^pg  to  give  an  oial  charge,— 
kdd,  that  it  was  too  late.— /W. 

9.  Under  the  statute  against  "notorious  lewdness  or  other  public  indeecpey^"  a  proaseesiao 
will  not  lie  for  using  obscene  langoage,  or  singing  obscene  songs. — Ibid. 

10.  The  legislatore  will  be  presumed  to  hava  acted  with  regard  to  tib»  settled  judicial  nta' 
pretation  of  words,  where  a  diffsrent  rule  has  not  been  established  by  tfiat  body.— /iW. 

11.  Ciiminal  charges  mnst  be  preferred  with  certainty,  to  the  common  intent  that  the  Ccnnt 
and  jury  may  know  what  they  are  to  try— of  what  th^  are  to  acquit  Iha  defendant,  or  ibr 
what  they  are  to  punish  him— that  the  defendant  may  know  what  he  is  to  answer,  aad  tint 

,   the  record  may  show,  as  fiur  as  may  be,  for  what  he  has  been  put  in  jeopardy.— F^Usqi  t. 

T%e  State,  40i. 
18.  Thus,  the  act,  or  instrument,  or  both,  constituting  the  basis  of  a  prosecution,  should  be 

described  with  certainty  in  the  official  accusation,  if  possiUe,  and  if  not»  that  foct  shoeM  be 

stated  as  an  excuse  for  want  of  certainty. — Ibid. 

13.  And  the  proof  must,  substantially,  correspond  widi  such  description.^fM(/. 

14.  The  best  eridence  must  be  adduced;  as  written  InstmmentB,  themselvee^  instead  of  psiol 
evidence  of  their  contents. — Ibid. 

15.  Thus,  in  a  prosecution  for  selling  lottery  tickets,  parol  evidence  of  their  contents  is  not 
admissible,  unless  it  be  shown  that  the  tickets  themselves  cannot  be  produced.— /Ui. 

16.  Section  105,  S  B.  8.  p.  875,  proriding  that  where  two  or  more  defendants  are  M&tatf 
jointly,  any  defendmit  requiring  it  must  be  tried  sepanteiy,  does  not  extend  to  prosecitioBS 
1^  infirmation.'^Lawrenoe  t.  7%e  State,  453;  compare  LemaOen  et  al.  t.  Tke  Stale,  391. 

17.  An  infonnation  charging  that  an  offense  was  committed  on  or  about  a  certain  day,  is  not 
bad  for  not  alleging  the  offense  to  haye  been  committed  on  a  day  certain.  The  words  or 
about,  are  sorplusage.-— fibrds&edb  t.  The  State,  459. 

18.  A  person  is  not  liable  to  a  criminal  proeerntioa  for  destroying  timber  on  lands  of  wbich 
he  holds  possession  by  Tirtae|of  a  fraudulent  contract  of  puxdiase. — ^bioe  t.  Hm  Stale,  491 

See  EnnoB,  1 ;  LfDicnmrr;  Jubt,  4, 6,  7, 8;  BiTAiLnro  Snuriroim  Liquobs;  Riot; 

Slakbbb;  Winraaa,  1, 9,  7, 8. 

CUSTOM. 

1.  A  local  usage  or  custom  must,  at  least,  appear  to  be  long  continued,  nnifoim  and  gnodDj 
knowi^  to  entitle  it  to  considemtfon  in  explanation  of  a  contract— JStnTier  t.  Poiaid,  82. 
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i.  The  fMognidcm  (Hit  local  ttsagw  Is,  as  a  genend  rule,  oantnzy  to  die  pahKe  poUej  of  tiiis 
state:  indeed,  tit  aeoMf  tfattt  a  good  tuage  or  ciutom  in  this  state  should,  in  addition  to  the 
oommon-law  reqttbites,  be  shown  to  prevail  throngiiont  the  state  as  a  single  locality. — Ibid. 

3.  AlUer,  with  commercial  nBages.^-/6»(/. 

4.  In  the  absence  of  words  of  limitation,  die  term  to  clear,  as  applied  to  removing  timber  from 
land,  means,  to  rellioTe  all  the  timber  of  eyery  size,  except  the  stamps;  and  parol  evidence 
of  the  local  meaning  of  the  word  is  inadmissible  to  explain  a  written  contract— -/6t<f. 

D. 

DAMAGES. 

1.  In  a  suit  Upon  a  promissory  note  payable  in  certain  railroad  scrip,  where  Ae  maker  had 
failed  to  pay  in  such  scrip,  the  market  value  of  the  scrip  is  the  measure  o^damages.— PorAx 
V.  Martkgdl,  90. 

2.  The  measure  of  damages  upon  a  breach  of  the  covenants  of  seisin  and  the  right  to  con- 
vey is,  as  a  general  rule,  the  pnrcl\ase-money  and  interest;  but  if  there  has  been  a  technical 
breach  only,  and  the  covenantee  has  lost  nothing,  he  can  recover  only  nominal  damages. — 
Overhiser  v.  McCoUister,  41. 

See  Baiuuitt,  6;  Bailboad  CoxFAirr,  1  to  13;  RBConpMsirT;  Subscbiptioh  of 

Stock,  4. 
A$8e$9ment  of  hy*ihe  Owrf.]         See  Pbomissort  Notbs,  11. 

DEBTOR  AND  CREDITOR. 

1.  A  bond  given  by  a  debtor  to  secure  to  one  of  his  creditors  a  secret  preference  over  the 
others,  as  an  inducement  to  him  to  sign  a  deed  of  composition,  or  other  substantially  simi- 
lar instrument,  is  fWtudulent  and  void,  notwithstanding  the  creditor  stipulating  for  such 
preference  may  have  been  the  last  to  sign  BUch  instrtlment:  and  the  debtor  himself  may  set 
np  the  fraud,  in  defense  of  a  suit  upon  the  bond. — McFarland  el  at.  v.  Garber,  161. 

2.  Good  feith  is  required  in  e^^ry  arrangenietat  or  settlement  made  by  an  embarrassed  debtor 
and  his  creditors,  whether  it  amount  strictly  to  a  oomposidon  deed  or  not— /W. 

See  ExBCUTioit,  2;  Spbcifio  Fbbfobiiancx  ;  Jones  v.  Goti,  240. 

DECEDENTS*  ESTATES. 
See  Exbcutobs  Ajxn  Admihistratobb. 

DECEIT. 
See  Fbaud;  Cronk  v.  Cole,  485. 

DECREE. 
See  DowxB,  2. 

DEDICATION. 
See  Wats,  2. 

DEED. 

What  constitutes  the  delivery  of  a  deed  is  much  a  question  for  the  jury  in  each  case.  A  deed 
may  be  delivered  by  words  without  actions ;  or  by  actions  without  words ;  or  widiont  being 
actually  handed  over.  Once  delivered,  its  detention  by  the  grantor  subsequently,  does  not 
divest  the  title  of  the  grantee.    Bnt  U  omM,  that,  to  be  delivered,  the  dead  muat  pass  under 

Vol.  X.— 39 
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the  poww  of  tin  gnatee,  or  soMa  pcncm  fo  hb  1116,  with  thA  ocmieBl  of  the  1^^ 

Sea  CoiiTBT.AjrcB;  Bevorrax*;  HuBBijn>  xkd  Wcra,  1;  Lottbrt,  6. 

DEFAULT. 
Motion  to  aet  aaide  a  Jadgmaiit  by  default,  and  for  leaTO  to  plead.  Two  dayi  after  judgment, 
affidavits  were  filed  to  tlie  effoct  that  the  defendant  had  before  the  oommenoem^t  of  the 
aoit,  settled  with  the  plaintiff,  and  paid  the  damages  sned  for;  that  the  defendant  had  em- 
ployed an  agent  to  employ  connsel  and  defend  the  salt,  who  bad  felled,  owing  to  a  misiiii- 
derstanding  as  to  the  €k>art  and  term,  to  attend  to  it;  that  defendant  was  compelled  to  be 
absent  from  the  state  till  after  the  commencement  of  tiie  term  of  the  Court;  tiiat  as  sooa 
as  the  feds  were  known,  counsel  were  employed,  who  made  api^cation  to  defend,  &c. 
iiUi,  that  the  defendant  was  entilled  to  have  the  defenlt  set  aside,  with  leave  to  plead,  &c. 
'^Aivord  ttoLy.  Gere,  385. 

See  AmirDiuurT,  1 ;  Jin>oKXiiT,  9;  Praoticb,  14;  PnomsaoxT  Koraa,  11 ;  Suiofom,  S. 

DEFEASANCE. 

See  COKYBTAHCS. 

DEMAND. 
If  A,  purchase  personal  property  of  B.,  who  afterwards  sells  it  to  C'-^e  latter  purchasing 
and  holding  the  same  in  good  feith — A,  cannot  maintam  a  suit  for  the  property  against  B. 
and  C  wiihout  first  making  a  demand. — Sherry  et  al,  r*  Picken,  375. 

See  Baixjobnt,  3  to  6;  Downs,  1;  Eyh^bhgs,  5,  6;  YnKBon  asd  PuBCHAann,!; 

Waobb,  S. 

DEMUKEER. 
See  JuDOXBiti,  lO;  PLBJj>iHa,  8,  d,  ll,  17,  IS,  ft6,  26. 

DEPOSIT. 
SeeBiitMBlrT;  Babkb  and  BiJilttKa^  3, 4^ 

DEPOSITIONS* 

1.  Bach  deposition  in  a  cause  is  an  independent  paper,  ind  the  supiHesaion  of  one  is  not  !i^ 
cessarily  dependent  upon  the  stlpptession  of  dnother.-^Chipenler  V*  Dame  et  al.,  115. 

3.  The  party  taking  a  deposition  cannot  himself  olgect  to  it  on  the  ground  of  want  of  notioe 
to  the  other  party. — Ibid. 

3.  But  where,  of  several  depositions  taketi  by  &  defendant  at  the  same  time  and  place,  sod 
upon  the  same  notice,  all  but  one  were  suppressed  on  the  Inotion  of  the  p]aintiff--JW,  that 
the  suppression  furnished  ground  for  a  motion  to  contintte.— 76uf. 

4.  Whether,  in  such  case,  the  defendant  shotdd  be  permitted  to  withdraw  bis  remaining  depo- 
sition, lies  in  the  discretion  of  the  Court,  or  may  be  detennined  by  its  rules. — Ibid, 

5.  And  t^  seems  that  the  plaintiff  may,  in  the  discretion  of  the  Court,  read  the  deposttaon  in 
evidence  before  the  defendant  has  ofiered  any  evidence,  if  no  objection  be  made  except  si 
to  the  time  of  reading  h,^Ibid. 

6.  The^offlcer  taking  a  deposition  cannot  decide  legal  questions.  The  objection  to  the  men- 
tal Cf^mdty  of  n  deponent  must  be  made  in  the  Court  to  wfaidi  tlie  depositkm  is  fonrarded; 
and  if  the  Court  should  hold  the  witness  competent,  and  the  deposition  admissiUe,  ^wans, 
whether  the  question  may  be  opened  again  before  the  jury .— -/M . 

7.  In  this  case,  the  appellees  had  taken  the  deposition  of  the  witness,  and  it  was  read  m  eri- 
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denoe  ftt  a  pievioiis,  indedsiw  txial.  It  was  again  med  in  the  trial  iwalting  in  the  judg- 
ment appealed  from.  No  objection  was  raised  to  it.  Between  the  two  trialB,  the  appellant 
took  his  depoeltion,  and  atill  claimed  it  to  be  a  part  of  his  eridenoe.  The  witness  liyed  in 
Oftto,  where  evidence  to  sustain  his  mental  capacttj,  if  impeached,  would  hare  to  be  sought, 
and  it  could  not  be  produced  upon  the  trial  in  progress.  Held,  that  the  Court  wisely  exer- 
cised its  discretion  in  refusing  to  permit  the  mental  capacity  of  the  witness  to  be  impeached. 
— /ftwf. 

8.  A  deposition  taken  de  bene  ease,  wherein  the  witness  stated  that  he  resided  in  a  certain 
county,  but  that  he  was  about  to  IcaTO  the  state,  may  be  admitted  in  eridence,  upon  proof 
that  the  deponent  has  not  returned  to  his  residence. — Stockton  y.  Gravet,  294. 

9.  Where  the  refusal  to  suppress  a  deposition  is  assigned  for  error,  die  bill  of  exceptions  must 
specify  whose  deposition  it  was ;  for  if  it  was  one  not  read  in  evidence,  no  harm  was  done 
by  the  refusal,  though  it  might  be  erroneous. — TempUton  et  al,  y.  Hunter,  380. 

10.  Where  the  Court  authorised  a  deposition  to  be  taken  in  SwUzaiand,  and  ordered  it  to 
be  ceftified  as  depositions  taken  in  tins  state  are  certified  i^Held,  tiiat  a  certifieale  fi^jUng  to 
show  that  the  deponent  was  duly  sworn — by  whom  the  deposition  was  written— and  whether 
or  not  the  adverse  party  attended — ^was  not  sufficient. — Tkieband  v.  Sebcutian,  464. 

DEPUTY. 
See  Bbcoovizakcx,  5. 

DESCENT. 

1.  A  testator  by  his  will,  made  at  the  city  of  Pcaris,  France,  after  directuig  the  payment  of 
debts,  funeral  expenses  and  certain  legacies,  and  bequeathing  the  annual  income  of  the 
residue  of  his  e|^te  to  his  wife  during  her  life,  divided  the  estate,  which  was  all  personalty, 
into'  six  parts,  one  of  which  he  devised  to  his  brother  during  his  lifb,  and  upon  his  death, 
the  same  sixth  part  was  to  be  divided  equally  between  his  children  then  bom.  The  brother 
died  before  the  testator,  leaving  three  children.  Hdd,  that  upon  the  death  of  the  testator, 
the  estate  vested,  eo  inttanti,  in  the  children,  though  not  to  be  distributed  till  the  death  of 
the  testator's  wife.— Sltsbowf  v.  SebcuHan,  4M. 

S.  The  legatee  and  his  children  were  residents  of  this  state  at  their  several  deaths.  Held,^bat 
at  the  death  of  the  legatee  without  a  will,  the  estate  passed  to  his  heirs  under  the  laws  of 
this  state,— the  succession  to  personal  property  being  governed  by  the  law  of  the  domicil 
of  the  intestate.— /W. 

See  DowxB,  8. 

DESCBIFnON. 
Of  Mortffoffed  PrsmtMs.]  See  Hortoaob,  7. 

DILIGENCE. 

See  Pbomissobt  Notes,  15.  * 

To  Obtain  Tettinumy.]    See  CoHTmuAHCE,  3;  Nbw  Tbial,  7,  8, 11;  Pbacticx,  8. 

DISCHARGE. 
See  Pbomissobt  Notbs,  5, 6. 

DISCRETION. 
See  AiCBHSicBirT,  S;  Dbposxtiobs,  4,  5,  7;  Etibbxcb,  IS. 
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DISMISSAL. 
See  Orr  T.  Warden,  5S8. 

DISTRIBUTION. 

See  Sbttlbment  of  Decbdbkts'  Estates, 

DIVISION. 
Of  Real  Egtate.]  See  Shbbiff's'  Sale,  7. 

DIVORCE. 

Application  by  the  hiulNUid  for  a  dlTorce.  Cause,  abandonment.  The  plaintiff  made  affidft- 
vit  of  residence  in  this  state.  Notice  of  the  snit  was  given  by  publication.  The  defendant 
made  de&nlt.  There  was  eridence  of  abandonment.  The  Court  dismissed  the  bill,  on  the 
ground  that  the  cause  of  divorce  originated  in  the  state  of  New  York,  where  both  the  parties 
at  the  time  resided.    ^eU,  that  this  was  error.^YFOcorT.  WUcoae,4M, 

DOCKET-FEE. 
See  Railroad  Company,  12. 

DOmCIL. 
See  TkiAemdY,  SebatUan,  454. 

DOUBLE  DAMAGES. 
See  JuDOMBifT,  4;  Railboax>  Compaitt,  12.         • 

DOUBT. 
See  Pebsonal  Pbopbbtt. 

DOWER. 

1.  Under  the  statutes  of  1831, 1838  and  1843,  a  bill  for  the  assignment  of  dower  was  bad  if  it 
did  not  allege  a  demand  before  the  suit  was  brought. —  WeUs  et  al,  t.  Sprague,  305. 

2.  And  where  no  objection  was  taken  to  such  a  bill  by  demurrer,  but  some  of  the  defendants 
appeared  and  answered,  while  as  to  others  the  bill  was  taken  as  confessed, — hdd,  that  as  to 
the  parties  answering,  the  cause' should  hare  been  dismissed;  and  that  a  decree  against  die 
oth^r  defendants  was  erroneous. — Ihid, 

3.  A.  died,  leaving  a  second  wife  by  whom  he  had  no  chfldren,  and  several  children  by  a  for- 
mer wife,  surviving  him;  and  being,  at  the  time  of  his  death,  seiaed  in  fee  of  atrMtof 
land.  Hdd,  that,  under  our  law  of  descents  (1 R.  S.  p.  248),  the  second  wife  was  entitled 
to  one-third  of  her  deceased  husband's  real  estate  for  life  only,  as  against  his  chiUreB  Iff 
the  former  it\St^^McartindaU  et  al,  v.  Martindale,  566. 

DRAFT. 
See  Banks  aiid  Baskiko,  4;  Plbadiko,  22. 

E. 

EARNEST. 
See  Bmblbmbmts,  1. 
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ELECTION. 

To  fU  Vacancy.]  See  OmCE,  3,  4,  5;  Sitpbeicb  Coubt. 

EMBLEMENTS. 

1.  Emblements  are  personal  property,  and  may  be  sold  by  parol  contract,  earnest  being  paid 
where  the  price  reaches  an  amount  within  the  statute  of  Irands. — Sherry  et  a/,  t.  Picken, 
375. 

2.  Where  the  sale  is  complete,  the  title  passes  without  delirery  of  the  property.— /ftuf. 

3.  But  where  delivery  and  payment  are  to  be  concurrent  acts,  the  purchaser  cannot  daim  pos- 
session till  ho  has  paid  the  price ;  and  in  such  case,  the  seller  has  a  lien  for  unpaid  purchase- 
money. — Ibid. 

4.  Where  delivery  is  to  precede  the  payment  of  the  money,  possession  may  be  claimed  be- 
fore payment,  unless  the  purchaser  be  discovered  to  be  insolvent;  and  if  possession  be  vol- 
untarily delivered  without  the  payment  of  the  purchase-money,  the  lien  is  waived,  unless 
secured  by  mortgage. — Ibid, 

See  Coktbtjlncb;  Chapman  v.  Long,  465. 

I 

ERBOR. 

1.  Error  cannot  be  assigned  upon  any  ruling  in  a  criminal  prosecution,  which  was  not  made 
the  subject  of  an  exception  in  the  Court  below^  according  to  the  statute. — MuUinix  v.  T%e 
State,  5. 

9.  Until  error  is  assigned,  a  case  is  not  in  tiie  Supreme  Court  for  any  puipose  whatever.— 
Henderson  et  a/,  v.  Halliday,  24. 

3.  And  where  error  is  assigned,  if  there  be  no  brief  in  the  case,  it  may  be  regarded  as  waived. 

4.  Assignment  of  error  as  follows:  "  That  the  Court  below  dismissed  the  plaintiff's  bill,  and 
gave  judgment  for  the  defendants,  when  by  tlie  law,  said  Court  should  have  given  judge- 
ment for  the  plaintiff.    Hdd,  bad. — Kng  v.  WWdns  et  al.,  216. 

See  Dbpositionb,  9;  Ltbtbuctioks  to  thb  Jubt,  2,  6,  8;  Practicx,  5. 

ESCROW. 

1.  One  coobligor  may,  it  seems,  deliver  a  bond  to  another  coobligor,  as  an  escrow;  but  tlie 
delivery  of  an  instrument  to  an  obligee  or  payee,  or  the  agent  of  either,  is  absolute  in  law. 
— Madison f  jr.,  Plankroad  Co.  v.  Stevens,  1. 

2.  Parol  evidence  is  not  admissible  to  vary  the  legal  effect  of  such  delivery,  or  the  terms  of 
the  instrument  delivered. — Ibid. 

ESTOPPEL. 

An  aurwer  setting  up  an  estoppel  by  deed  as  to  eertain  plaintiiRi,  and  denying  tiio  right  of 
certain  others,  tenants  in  conunon  with  them,  to  jofai  in  the  action,  becaose  of  such  estop- 
pel, but  not  alleging  that  they  were  parties  to  the  deed,  is  bad  on  demurrer. — Lagow  et  ai. 

V.  Neiiaon,  183. 

See  Cobpobatioms,  2,  9, 18. 

EVIDENCE. 

1.  Evidence  going  to  contradict  or  explain  the  foce  of  a  written  contract  contMnmg  no  tenns 
of  art  or  mystery,  or  ambiguity,  is  inadmissible.— jETavTwr  v.  Pound,  82. 

2.  The  Coort  must  decide  the  effect  and  sufficiency  of  evidence  where  the  eridenoa  oibied 
can  l^ially  produce  hot  one  result;  but  the  Court  will  not  assume  that  bat  one  effMt  will 
be  produced  by  the  evidence  upon  a  given  point,  unless  such  evidence  has  a  fixed  legal  fan- 
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port,  and  ii  tndi  thai  no  other  inftnaoo  cut  be  drawn  ftom  iL— JSoote  a  al,  t.  T)fmr  H 
oL,  87. 

3.  At  a  general  mle,  there  are  no  degrees  of  teoondaiy  eridenoe.  ComoM  «(  a(.  t.  Tke  Slate, 
4  Blackf.  Ml,  oremded  ai  to  this  ^tAnU^Carpmier  r.  Dame  <(  a/.,  115. 

4.  An  inatmctioii  to  the  effect  that  parol  eridenoe  of  the  oontents  of  a  written  wairanty  ii  not 
admiesiUe  nnleie  it  be  shown  that  the  instniment  is  lost,  destroyed,  or  mislaid^  is  enone- 
ons.  Snoh  eridenoe  is  admissible  where  the  instnment  is  in  the  hands  of  tiie  opposite 
party,  and  he  Mts  to  prodnoe  it  on  proper  notioe.^lfiiai/bnrf  etoLr,  TIomos,  167. 

5.  In  a  suit  against  a  corporation  by  a  person  demanding  the  riglit  to  subscribe  to  the  capitsl- 
stock,  parol  eyidence  of  the  contents  of  a  note  and  che<^  tendered  in  payment  for  snch 
stock,  is  inadmisrible,  unless  the  proper  foundation  for  its  introduction  has  been  laid.— Oiw 
Ineuranee  Co,  t.  Nuiumaeher,  S34. 

6.  And,  in  such  case,  eridenoe  of  a  demand  of  such  stock,  and  of  a  tender  of  sudi  note  and 
check  in  payment  therefor  without  legitimate  eridenoe  of  their  contents,  coupled  with  proof 
that  no  money  was  offered,  is  not  sufficient  to  support  a  finding  for  the  plaintiffs — Ibid. 

7.  Parol  eridence  is  admissible  to  giye  effect  to  a  written  instniment,  by  applying  it  to  tbe 
subject-matter,  by  proving  the  circumstanoes  under  which  it  was  made,  wfienerer  witfaost 
the  aid  of  such  eridenoe  the  application  could  not  be  made  in  the  particular  case. — Ettm*- 
vUU,  4rC;  BaUroad  Co.  t.  Shearer^  244. 

8.  But  such  eridenoe  is  not  admissible  where  there  is  no  uncertainty  in  the  instrumeot,  espe- 
cially if  it  contradict  the  terms  of  the  mstrument  itself. — Ibid. 

9.  Parol  eridenoe  of  the  drcnmstances  sunonndiiig  a  contract  in  writing,  as  well  as  of  tiie 
mutual  acts  of  tho  parties  in  its  fulfillment,  is  admissible  to  explain  the  meaning  of  theps^ 
ties  in  the  use  of  language  otherwise  ob8Cnre.-i^J3atef  «i  al.  t.  Dehaven  et  al.,  319. 

10.  And  where  the  contract  was  abandoned  by  mutoal  consent,  and  each  party  did  a  portion 
of  the  work  concerning  which  the  contract  was  made,  without  regard  to  its  prorisiotts,  ps^ 
rol  eridence  is  admissible  to  show  the  value  of  the  work  done  by  the  parties  respectively.— 
Ibid. 

11.  Where  a  plaintiff  ofieied  in  eridence  a  letter  written  by  himself,  in  which  he  had  attempt- 
ed to  chai^  the  defendant  with  certain  sums,  as  being  due  by  defendant's  admission  con- 
tined  in  other  writings, — held,  that  the  plaintiff  should  have  produced  those  writings,  to  en. 
able  the  jury  to  decide  from  the  tenor  of  the  whole  whether  he  had  placed  a  proper  eon- 
struction  upon  them.— Gxite  v.  Gregory,  345. 

18.  The  admission  of  additional  eridence,  after  the  examination  has  closed  and  the  aigvmeDt 
commenced,  is  within  the  discretion  of  the  Court;  and  the  decision  of  the  Court  below  in 
such  cases,  wiU  not  be  disturbed  by  this  Court,  unless  there  IHPP®*'^  ^  ^▼^  l'®^  *^  ^^^'^'^ 
of  tiie  discretionary  power.— /M. 

13.  In  a  suit  upon  an  unsettled  aeoount,  die  proof  must  go  to  tiie  separate  items;  and  eri- 
dence tandiag  to  show  tliat  the  defendant  is  indebted  to  tlie  plaintiff  in  some  amount,  is  boC 
sufficient  to  entitle  liie  plaintiff  to  a  verdict.— /M<f. 

14.  Suit  commenced  before  a  justice  of  the  peace  for  a  balance  due  on  a  promissoiy  note. 
Answer,  payment  The  defendant  offered  in  evidence  two  orders  drawn  by  him  in  feror  of 
the  plaintiff  after  the  note  was  due,  which  he  had  proven  to  have  been  paid.  He  also  offend 
to  prove  that  the  plaintiff  had,  since  the  note  was  due,  received  from  the  defendant  8,000 
bricks.  Held,  that  as  tlie  note  was  a  money  contract,  and  the  transactions  of  wliich  proof 
was  offered  were  had  after  the  breach  of  dukt  contract,  it  was  necessary  to  prove  not  obIt 
an  agreement  to  receive  the  orders  and  brides,  but  a  reception  of  Hiem  by  the  oedifior,  as  s 
payment  or  satlsfeotion  of  tiie  note;  and  for  tiiat  purpose  tlie  eridence  was  admissible  va- 
der  tiie  general  issue,  to  the  benefit  of  which,  by  the  -statute,  tlie  defendant  was  entided.— 
Johulon  T.  Niemeyer,  850. 
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16.  This  was  sa  tctioo  on  a  writtoi  eonditioiial  sahscriptum  of  stock.  The  oomplaiiit  swn 
performance  by  the  plaintiffs  of  the  oondition,  &c.  The  bill  of  exoeptions  shows-— that 
upon  the  trial  the  pkdntiffii  oflfered  the  written  snheeription  in  eridsnosy  and  also  oertun  ex- 
tracts from  the  records  of  the  corporation^  for  the  purpose  of  showio^  performance  of  the 
condition.  It  then  states  that  tiie  reception  of  the  evidence  was  "objected  to  by  the  de- 
fendant, and  the  objection  sustained  by  the  Conrt."  Whether  the  objection  applied  to  the 
wliole  of  the  evidenoe  offered,  or  only  to  the  extracts  from  the  records,  is  made  a  question 
of  discussion  by  counseL  Per  Cttr,'^lf  tiie  objection  really  applied  to  the  offer  to  intro- 
duce the  written  subscription,  then  the  cause  of  objection  is  so  maoifest  that  we  would  not 
lequirB  it  to  be  spedfieally  pointed  ouL  The  Writing  was  the  finuidation  of  the  suit,  and  a 
copy  was  filed  with  the  complaint,  and  no  verified  answer  was  filed.  We  camot  oonceiTe 
of  any  yalid  objection  to  its  admission  under  the  pleadings. — IT^  EvantoSle,  #t.,  BaSroad 
Co.  Y.  7Wtt2er,  548. 

See  AoTiOK,  2;  Attachmskt;  Conteact,  7  to  lO;  CttiMiKAL  Law,  1,  S,  8, 19, 14, 15 
Depositions;  Escbow;  Husbak1>  and  Wife,  1 ;  Btbteuctiohs  to  the  Juet,  1,  8,  7 
IxTEEBOOATOEiEs;  Lease;  PABTmsBSHip;  Pleadixio,  4,  29;  Pbactice,  2,  7, 16, 17 
Pbovibsobt  Kotes,  8,  9, 10, 12;  Railboad  CoxpAinr,  80  to  82;  Shebitp's  Sale,  1 
Statitfes,  1;  Subsgbiptiok  op  Stock,  1;  Will,  4;  WirirEss. 

EXCEPTIONS. 

The  following  cases  were  decided  in  accordance  with  &e  ruling  in  ZAnor  y.  Bearcf,  8  Ind.  B. 
96,  and  JcUy  etal.f.The  Tare  Hauls  Drawbridge  Co.,  9  Ind.  B.  117,  tiz.:  MtdHnix  y.  77ie 
State,  5;  Jchnaon  y.  Batch,  7;  7]/ler  et  al,  y.  WilUrwrn  et  al.,  58;  Gates  y.  Meredith,  275; 
Wampier  y.  Drybrtd,  277;  Dronberger  y.  Murphy,  840;  Martin  y.  Smith  et  a/.,  841 ;  The  State 
y.  Holton  et  ai,,  865;  Newman  y.  Fenters,  868;  The  President,  ^c,  y.  Conwdl,  881 ;  The 
Board  of  Comm*rs,  ^.,  y.  7\ifls  et  al.,  421 ;  Re^  et  al.  t.  Swinney  et  ux.,  422 ;  Zeknor  y. 
CruU,  547 ;  The  State  ex  rd.  Lcmg  y.  Ewing,  553. 

See  Bill  of  Exceptions;  Ebbob,  1. 

EXCHANGE. 
On  SHnday,'\  See  Jordan  y.  Moore,  386. 

EXECUTION. 

1.  Suit  by  the  yendee  of  an  execution-defendant  against  a  constable,  for  the  recovery  of  per- 
sonal property.  On  service  of  summons  in  tiie  original  suit,  the  defiwndant  told  the  consta- 
ble to  tell  the  plaintiff,  or  the  justice,  to  set  off  his  property,  and  if  he  had  more  than  800 
dollars'  worth,  the  plaintiff  might  recover  his  debt  Alter  execution  had  issued,  detodant 
sold  the  property.  He  was  a  resident  householder,  and  his  property,  inciudiag  that  sold, 
was  worth  less  Aan  800  dollars.  After  the  sale,  execution  was  tovied  upon  the  property  in 
the  hands  of  the  vendee.  Defendant  then  claimed  it  as  exempt  from  execntien  under  the 
statute  of  1852.    The  execution  was  issued  four  months  before  it  was  levied. 

Bdd,  first,  that  whUst  the  execution  was  in  the  hands  of  the  officer,  and  the  property  in  the 
hands  of  the  execution-defendant,  the  writ  was  a  lien  upon  lus  personal  property  in  the 
county,  and  as  owner  he  might  claim  it  as  exempt;  nor  did  his  sale  of  the  property  divest 
the  lien. 

Second,  that  the  execution^plaintiff  and  Ae  officer  had  notice  of  the  intention  of  the  execn- 
tion-defeodant  to  claim  the  benefit  of  the  exemption  law;  that  the  feilnre  to  levy  the  execn- 
tfon  for  four  months  after  it  issued,  was  to  some  extent  an  acquieseence  in  the  justness  of 
the  claim,  which,  coupled  with  the  feet  that  the  defendant  did  not  possess  800  dollars'  worth 


600  INDEX. 

of  pwpeity,  gsre  him  dis  light  to  perfect  hk  claim  aflber  lery,  for  the  heaeit  of  fak  Tcndee, 
— Faiidlt6ur  y.  Looey  64. 
S.  Semtle,  that  a  man  oansot  mortgage  land  to  one  of  hie  creditora,  who  is  wffliiig  to  gire  bim 
time— his  wife  not  joining  In  the  mortgage-Hund  let  his  other  creditors  sell  his  other  pro- 
perty to  pft J  their  daims,  and  then  select  the  mortgaged  property  as  exempt  from  execntioii, 
as  against  the  mortgagee,  when  he  shall  seek  to  foreclose,  as  well  as  against  the  other  cred- 
itors ;  nor  can  the  right  to  select  a  portion  ont  of  many  articles  of  property,  render  any  s^ 
tide  actnally  exempt  till  the  selection  has  heen  mad%,^Slauffhier  el  al.  y.  Iktiiuy,  lOS. 

5.  Where  an  execatlon-defeiidant  daims  land  as  exempt  from  execution,  and  selects  a  fre^ 
holder  as  an  appiaiser,  and  such  freeholder  is  not  a  householder,  &e  sheriff  most  choose  an 
appraiser  for  him. — Ilnd. 

4.  Where  land  mortgaged  to  secure  a  debt  was,  after  being  claimed  as  exempt  from  execution, 
sold  under  ft  decree  of  foredosnre,  and  the  mortgagee  brongfat  suit  to  recover  possession,— 
hdd,  that  the  execution-defendant,  in  his  answer,  need  not  negative  that  the  mortgage  mi 
given  to  secure  the  payment  of  purchase-money;  but  that  the  pbdntiff  must  set  this  up  in 
his  reply.— /Wrf. 

6.  Suit  to  recover  damages  for  the  unlawfol  taking  of  property.  Answer,  I.  A  genersl de- 
nial. S.  That  the  property  belonged  to  A.,  who  fraudulently  conveyed  the  same  to  the 
plaintiffs  to  defraud  his  creditors;  that  while  he  owned  the  property  it  was  attached  by  one 
of  the  defendants,  who  was  deputy  sheriff,  on  proceedings  for  debt  by  B,;  that  while  tlie 
property  was  in  the  hands  of  the  sheriff,  under  attachment,  an  execution  was  issued  upon  s 
judgment  in  favor  of  B*,  whidi  was  levied  upon  the  same  property  by  the  same  person; 
that  this  was  the  taking  complained  of.  No  reply.  It  was  admitted  that  the  taking  vas 
upon  execution  issued  upon  a  judgment^  as  alleged  in  the  answer.  The  evidence  being 
closed,  the  Court  instructed  ^e  jury  that  before  the  defendants  could  justify  under  ^  exe- 
cution by  attacking  the  transaction  between  A,  and  the  plaintiffs  for  fraud,  they  most  shov 
the  existence  of  a  judgment  against  A,,  and  that  the  judgment  could  only  be  shown  by  pro- 
ducing the  record  of  it.  Sidd,  that,  in  the  abstract,  the  instruction  was  correct;  but  dist 
upon  the  pleadings,  the  averment  that  there  was  a  judgment  against  A.  must  be  takon  ss 
true. — 7%ompton  et  al,  v.  Cooper  et  al,,  526. 

See  Action,  2;  Coykkasyt,  5;  Indigtmbkt,  6;  Shskiff's  Sale. 

EXECUTORS  AND  ADIftlNISTRATOBS. 

1.  The  statute  of  1843  authorized  administraton  to  lease  real  property  for  the  payment  of 
debts,  where  adversary  proceedings  were  had,  at  least  to  the  extent  of  "'•^""g  those  inter- 
ested in  tiie  land  parties,  and  giving  them  notice.  Where  such  proceedings  were  not  had 
tiio  leasing  is  of  no  validity. — Piatt  v.  Dawes,  60. 

2.  In  a  suit  against  an  administrator  upon  a  promissory  note  given  by  his  decedent,  the  Govt 
has  not  jurisdiction  of  the  person  of  the  defendant,  unless  he  has  had  actual  or  coastIu^ 
tive  notice  of  the  pendency  of  the  proceedings  against  him.— CVuU  v.  Aiwood  ^  Cb.,  322. 

8.  If  the  deik  fail  to  present  sudi  daim  to  .the  administrator,  according  to  ^  65, 2  B.  S.  p« 
261,  and  it  be  not  spread  upon  the  appeanmce^ocket,  according  to  \  66,  id.,  there  is  no  no- 
tice.—JM. 

4.  The  note  filed  in  this  case  did  not  contain  the  names  of  Atwood  ^  Co.,  tiie  payees;  bat, 
hdd,  that  it  is  a  sufficient  statement  of  the  daim  under  the  statute. — IbUL 

5.  Petition  for  the  removal  of  an  administrator,  filed  in  vacation.  Upon  the  fifing,  the  derk 
gave  notice  of  the  pendency  of  the  suit  by  puUication.  Hdd,  firsts  that  an  order  of  Court 
for  such  publication  was  unnecessary.    Second,  that  the  record  being  silent  upon  the  sab- 
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j«G(»  it  may  be  pntuned  dial  the  notioe  was  issued  upon  a  proper  aAdayit.   Tbird,  no  dla- 
tion  was  necessary.— OoM  y.  AJtwood  ei  al.,  331.    ■ 
6.  Though  the  notioe  was  for  the  Janwxnf  term,  tiie  hearing  nig^i  be  had  onder  such  notioe 
at  the  April  tenn,  if  the  cause  was  regolarlj  oontinned.— /6iW. 

See  JusiBDXCTioN,  10;  Ssttlbmjekt  of  Decxdvhts'  Estates. 


Of  Property.] 


Of  Time  of  Payments] 


Of  Judgment,] 


EXEMPTION. 
See  ExBouTiON,  1  to  4. 

EXHIBIT. 
See  Plsadiso,  1, 2. 

EXTENSION. 
See  PsoMiBsoBT  Notes,  5,  6. 

EXTRA  SEBVICES. 
See  CouHTT  Commissiokbbs,  Board  of,  1,  2. 

JTISEd* 

Bee  JmMKBNT,  8;  Onodin  t.  Buff,  on  p.  85. 

FENCES. 
See  Bailboaj>  CoxPAirr,  9, 10. 

FOREIGN  WILL. 
See  Will,  4. 

FORQERT. 
See  Ihdiotmbht,  2, 8, 4,  7. 

FORM. 
See  Judombkt,  5. 

FORMER  CONVICTION. 


A  oonyiction  for  a  riot,  upon  regolar  proceedings  before  a  jnstioe  of  the  peace,  bars  a  {M^secii- 
tion  for  the  same  offense  in  the  Conmion  Pleas.— THtejio  t.  2%e  ^SState,  848. 

FORMER  RECOVERY. 
See  CoTXHAKT,  1  to  4. 

FRAUD. 

Action  conmienoed  before  a  jnstioe  of  the  peace,  for  fraud  in  tlie  sale  of  perronal  property. 
The  complaint  alleges  that  on,  &c.,  the  defendant  sold  the  plaintiff  a  mare,  for  which  he 
paid  him  119  dollars,  hy  gifing  his  note,  with  secnritf,  doe,  Ac ;  that  the  defendant  frandn- 
kntly  represented  the  man  to  be  only  eight  yean  old,  knowing  her  to  be  ten  or  twelre  years 
old;  that  she  was  not  worth  as  much  as  if  she  had  been  of  the  age  represented.  It  was  ob- 
jected to  this  complaint— 1.  That  the  action  was  pnmatorely  brought,  tiie  note  not  being 

Vol.  X.-40. 
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dm,  Mid  nottung  hftvliig  been  p«id  towvd  the  price  of  the  aaiina^  S.  Thai  it  does  not  ■!• 
kse  thftt  the  aainiaiwM  of  leu  Talne  than  the  contract  price.  J^oM,tiiattlieooBiplaiiitwaB 
Boffldent  in  an  action  commenced  before  a  jnatice  of  the  peace. — Gray  t.  Biek^  480. 

8ee  CoRPOEATioxB,  13,  17;  Pbbtor  and  Ckeditor;  ExBCTJTioir,  5;  HtT8BJun>  juro 
WiFB,  3,  4,  5;  LoTTBRT,  6;  Mistake;  Mortgage,  8;  Plsaoiho,  2;  Befrssevta- 
TiOHB,  8;  Ybvdor  awd  Purchaser,  1;  Witness,  4;  Ah^Y,  Bamett,  478;  Cmik  t. 
CpU,  485. 

FRAUDS,  STATUTB  OF. 

• 

1.  Where  a  purchaser  entered  into  possession  of  real  estate  under  a  parol  contract  of  sale,  the 

consideration  of  which  was  that  he  should  siq>port  the  grantor  and  his  wife  for  life,  and  he  did 

so,  and  also  made  Taluable  improTementB,^Mf)  that  the  contract  was  taken  out  of  the 

statute  of  frauds.— Stater  et  al.  r.  HUl,  176. 

9.  A  bill  of  sale  of  goods  by  a  felling  debtor,  purporting  to  yest  the  property  absolntely  in  the 

Tendee  in  trust  for  a  third  person,  in  consideration  of  a  preTioQs  indebtedness  of  the  Tender 

to  such  diird  party,  arising  out  of  afareach  of  trust,  is  notwithin  f  8  of  the  statute  of  fimds. 

— JofMf  T.  Goti,  S40. 

See  Contract,  4;  Emblbxbnts,  1 ;  Sutton  y.  Secar$,  p.  234,  et  ieq. 

FBEEHOLDEB. 
See  Execution,  8;.  Jurt,  1, 3. 

FUTURE  BENEFITS. 
6ee  Railroad  Coxfant,  8. 

a 

GAMIN& 
See  Contract,  8. 

GATE. 

See  Wats,  I. 

QENEBAL  ISSUE. 
See  Eyidbnox,  14;  Pleading,  8^  9, 30. 

GIFT  ENTEBPBISES. 
See  LoTTXAT,  3, 8. 

GOVERNOR. 
See  Onicn,  4, 6; 

GBOWING  CB0P8. 
See  CoBTBTAaroB;  BaoLnoDi^i. 

GUARANTY. 
See  Action,  1. 
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GUABDIAN  AND  WARD. 

1 .  The  Court  oumot  refute  a  gnaxdiaii's  daim  for  Berriees,  becaiue  he  does  not  show  tiiat  he 
has  not  lued  the  monej  in  his  hands. — NodgUm,  Ex  Parte  859. 

2.  A  tnit  against  a  gvardian  npon  a  contract  made  by  him  toncfaing  his  ward's  estate,  is  per- 
sonal  against  the  guardian,  and  not  against  him  in  Iiis  fiduciary  capacity. — Siephenwn  et  al, 
T.  Bruce,  897. 

3.  Hence,  he  cannot,  by  resigning,  cease  to  be  a  party  to  the  suit  and  be  made  a  witness.— 
lUd, 

4.  A  direction  in  the  judgment  in  such  a  case  that  the  Icry  be  made  of  the  effects  of  tiie  ward, 
is  error ;  but  it  will  be  deemed  to  be  amended  in  the  Supreme  Court.— /6tW. 

GUEST. 
See  ImTKESPEiiB. 

H. 

HEIBS. 
See  Sbttlemevt  or  Decedjekts'  Ebtatxs,  4. 

HIGHWAYS. 
See  Wats. 

HIBING. 

Of  Hone  and  Buggy.]  See  BvMuim  t.  Pierce  et  aL,  467. 

HOUSEHOLDEB. 
Sec  ExsccTiox,  1,  3;  Jurt,  1,  2. 

HUSBAND  AND  WIFE. 

1.  Suit  by  a  widow  to  obtain  the  cancellation  of  a  deed  made  by  her  deceased  husband.  It 
was  alleged  in  the  complaint  that  the  deed  songfat  to  be  canceled  was  secretly  made  by  the 
husband  previous  to  his  marriage  wi&  Hie  plaintiff;  and  it  is  daimed  tiiatits  execution  was 
a  fraud  upon  her  marital  rights.  The  defendants  offered  a  witness  to  prore  that  a  short 
time  after  the  date  of  the  deed  the  plaintiff  was  receiying  witnesses  addresses  as  a  suitor, 
and  was  under  a  promise  of  marriage  with  him.  The  Court  refused  the  testimony  as  iirel- 
evant.    ffeld,  that  this  was  enor. — Dearmond  et  al.  t.  Dearmond,  191. 

2.  The  principle  of  the  common  law,  by  which  the  husband  was  entitled  to  receive  the  pro- 
perty of  the  wife  to  aid  him  in  paying  her  debts  contracted  before  ooTertuie  and  in  support- 
ing her  during  its  existence,  does  not  i^ply  in  a  case  by  the  wife  against  the  husband.-— /ftuf. 

3.  Generally,  the  owner  of  property  has  a  right  to  dispose  of  it  to  whom  he  pleases;  but  the 
right  must  be  exercised  without  fraud. — lUd. 

4.  Thus,  if  a  man  or  woman  represent  to  the  other,  as  an  inducement  to  maniage,  that  he  or 
she  is  the  owner  of  certain  property,  and  the  marriage,  hi  part  upon  such  consideration, 
should  be  consummated,  a  secret  voluntary  conveyance  of  such  property  before  the  marriaf^i*, 
by  one  of  the  parties,  would,  it  teeme,  be  a  fraud  upon  the  other.-<-i6i(f. 

5.  But  evidence  that  the  property  was  conveyed  before  the  parties  contemplated  marriage, 
would  tend  to  repel  the  inference  of  fraud. — Ibid. 

6.  At  common  law,  coverture  disabled  the  wife  to  convey  her  property,  real  or  personal,  with- 
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out  the  coDMiit  of  her  IrasbMid,  iiii1«m  hj  Tirtus  of  00mA  tnul  or  power  of  aippoliitflMBtd— 
Bbob  t.  Cochrctn,  195. 

7.  The  iMX)Ti8ion8  of  our  ttalalet  enltrglBg  the  ifghte  and  iaauAig  the  powers  of  manied 
women  toachlng  propeitj,  were  not  intended  "to  deitroj  the  oooummity  of  intareet  between 
hnsbend  end  wife,"  Ac.,  but  rether,  to  aecnre  to  manied  women,  during  theb  Ihres,  tmA 
means  of  support  as  the  j  might  possess,  for  themselTes  and  ftmiliee. — Ilnd. 

8.  By  oar  statates,  a  married  woman  cannot  convey  her  separate  property,  either  real  or  po^ 
eonal,  withont  the  consent  of  her  husband. — Ibid, 

9.  A  husband,  holding  lands  in  trust  for  his  wife,  cannot,  after  her  death,  make  %  TaKd  sale 
thereof;  and  a  decree  against  him  to  enforce  an  agreement  on  lus  part  to  eouTCy  the  same 
is  erroneous.— JWtoa  r.  Carey ^  570. 

See  "WiLM,  2. 
I. 

IDEM  SONANS. 
See  Yasiancb,  8. 

INDIANA  CENTRAL  RAILWAY  COMPANY. 
See  Railhoad  CoxPAirr,  5. 

INDIANAPOLIS  AND  BROWNSBURGH  PLANKBOAD  COMPANY. 

See  Plankboad  Compakt. 

INDICTMENT. 

1.  The  word  som^.  In  an  indictment,  will  be  leferi'ed  to  the  next  antecedent  only  wim  the 

plain  meaning  requires  it. — WiUtinxm  r.  The  State,  378. 
a.  An  indictment  for  passing  a  forged  and  counterfeit  bank  note  wi&  intmt  to  defirand,  need 

not  aver  that  the  person  to  whom  the  note  was  passed  did  not  know  that  it  was  oonoter- 

nit.^-'/6iia. 
S.  QMCBre,  whether  the  intent  to  defraud  must  exist  towards  the  penoo  to  whom  the  oouBfte^ 

feit  money  is  pasted,  or  whether  it  may  not  exist  towards  third  persons.— /6m2. 
4.'  It  teeau,  Aat  an  indictment  in  the  words  of  the  statute,  alleging  the  paaeage  of  the  eoullte^ 

ibit  with  intent  to  defhmd  generally,  would  be  good;  but  that  where  the  intent  to  deihuid  1 

particular  person  ia  aTorred,  it  must  be  proved.— J6itf. 

5.  Indictment  as  follows:  "StaU  0/  Indiana  t.  John  Cam/ibett.-*Indictment  for  larceny,  indie 
Alien  Circuit  Court,  at  November  term,  1857:  The  grand  juiy  of  the  county  of  ABm,  in 
the  stale  of  Indiana,  upon  tiieir  oath,  cbazge  that  on  the  ith'day  of  Ntvember,  1857,  at  ssid 
county  of  AMen,  in  said  stale  of  Indkma,  feloniously  did  steal,  take  and  cany  «wqr  eae 
twenty-dollar  gold  coin,  money  of  the  Uniled  Staiee  of  America,  of  the  dennwrination  and 
▼alue  of  twenty  dfrflars,  the  personal  goods  of  one  Charlm  W.  IFoUm,  contiuiy  to  the  fonn 
of  the  statute  in  such  case  made  and  provided."  Signed,  &c  Bdd,  bad:  the  indidaeiit 
does  not  charge  any  person  with  the  commission  of  the  larceny.— Gna/Asff  t.  The  State,  480. 

6.  Indictment  in  two  counts  against  a  constable  for  fidling  to  pay  over  money.  The  fint 
count  charged  a  demand  of  the  money  by  the  execution-plaintiff,  and  a  fiuluie  to  pay  to 
hnn.  The  second  count  dtarges  a  failnre  by  the  constable  on  the  expiiation  of  his  term  of 
office,  to  pay  the  money  to  the  justice  of  the  peace.  The  indictment  was  predicated  opon 
the  act  of  1855. 

.K(rf,  first,  that  by4  3,  SR.  8.  p.480,  it  was  optional  with  the  constable  topaydiemoMf 
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oTor  to  either,  the  ezeeation-plaintiif  or  the  justice,  end  tiie  Mi  of  1855  doeB  not  dumge 

the  law. 
Second,  that  the  first  ooiut  was  bad  for  not  aTening  non-iwyment  to  the  jostioe;  and  an 

aTerment  in  the  oovat  that  the  defendant  then  and  there  liad  the  money,  reftning  to  the 

time  when  he  collected  it,  does  not  aid  the  defect.    The  count  should  ha?e  alleged  a  feUare 

to  pay  to  either  the  justice  or  the  exeeationi>lttintiir. 
Third,  that  the  second  count  was  bad  for  not  avening  non-payment  to  the  ezeoation-plaintiif. 
Fourth,  that  each  connt  in  an  indictment  mnst  be  soffideirt  in  ifeMlf ;  that  aTerments  in  one 

connt  cannot  aid  defiMsts  in  anoAer. — 77^  Staie  t.  Longhif,  48S. 

7.  In  an  indictment  for  stealing  gold  coin,  to  say  l7ntW  Staie$  gold  coin,  is  the  same  as  to 
say  current  gold  coin  of  the  Umted  Statet,  &c. ;  and  where  the  sereral  denominations  and 
the  yalue  of  such  coin  are  aUeged  in  dollars  and  cents,  it  may  be  presumed  that  the  Court 
and  juiy  will  know  that  a  coin  of  the  ralne  of  ten  dollars  is  an  eagle,  ftc-r-AniJ^  t.  The 
State,  536. 

8.  If  the  Cffcuit  CSourt  should  sustain  a  conTiction  upon  a  bad  indictment,  the  Supreme  Court 
would  set  the  defendant  at  liberty.— /W. 

See  Crimihal  li^w,  11, 12;  Jubt,  8. 

INJUNCTION. 

An  ix^junction  will  lie  to  prorent  the  commission  of  a  mere  tresspass  only  in  cases  where  irr^ 
paraUe  injury  would  result  and  the  plaintiff  has  no  other  remedy. — BoUter  t.  CaUerUn,  117. 

INNKEEPERS. 

An  innkeeper  is  only  prima /aae  liable  for  loss  or  damage  to  goods  of  his  guest,  while  in  his 
possession;  and  he  may  exculpate  himself  by  proof  that  the  loss  did  not  happen  through 
any  neglect  or  fault  on  his  part,  or  that  of  his  servants  for  whom  he  is  responsible.-— Xoml 
r.EichiJdetal.,  212. 

INNUENDOES. 
See  SLAJTDBn,  2. 

INSOLVENCY. 
See  Jbnet  t.  GcU,  240. 

INSTRUCTIONS  TO  THE  JURY, 

I.  An  instruction  inaccurately  worded,  and  erroneous  as  an  abstract  proposition,  is  nevwAe- 
less  right,  if  it  is  correct  in  its  i4>plication  to  the  evidence,  and  not  calculated  to  ™»»'^«^  the 
jury. — Roati  et  ai.  y.  Tyner  et  al.,  87. 

S.  An  ^>peUant  cannot  assign  as  error  an  instruction  in  his  feyor. — Ibid. 

a.  An  instruction  prayed  should  be  based  upon  fects  assumed  to  be  proved  by  off  the  evidence 
beaxing  upon  them,  and  not  by  a  portion  only  of  the  evidence. — Ibid. 

4.  An  instruction  too  narrow  to  cover  tlie  meritt  of  the  case,  should  be  refused.— /Mtf. 

5.  The  Court  is  not-  bound  to  give  an  instruction  unless  it  ought  to  be  given  precisely  at 
pn^yed. — Ibid. 

6.  A  party  cannot  assign  as  enor  the  reftual  of  an  ins6mction»  if  the  Court  has  given  an  in- 
struction of  the  same  purport,  equally  iayorable.<^ilifM/wrf  et  al,  v.  Tkotmu,  167. 

7.  Instructions  given  to  the  jury,  if  not  in  thenaselves  erroneous  under  a  supposable  state  of 
fects,  will,  in  the  absence  of  the  evidence,  be  presumed  to  be  correct;  and  instructions  re- 
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fiued  willyin  that  stete  of  th«ffeoord,be  praraaed  to  kave  bMB  Imornek^^^Cagmr  T.Iywfe, 
et  al,,  382. 

8.  An  instruction  auerti«K«ooR«cikfalpriiid^  ligiitiy  i«fu6i  for  lay  one  of  i* 
le—t three  WMona  1.  Thntitienot  pertinentto  tfa«  puticakr cnae, «e  mndo bj the  eri- 
deaoe.  2.  That  it  WM  not  handed  np  to  the  jndge  for  his  examination  at  «  pioper  line. 
9.  That  it  was  dearly  embraced  in  instnctions  given.  And  where  the  refnaal  of  an  iaslrac- 
lion  is  astigned  for  error,  the  record  mnst  exdnde  the  presnmption  that  it  was  gnenfor  t 
anfllfient  reason.— iiita^itraU  t.  Jerdaman,  988. 

9.  Where  an  instniction  is  given  narrower  than  the  issnes  made  by  tiie  pleadings*  and  yet  ai- 
snming  to  cover  the  whole  question  in  dispute,  this  Court  will  preaume,  the  nconl  not 
showing  the  eontnuy,  that  the  parliee,  on  the  trial,  had  Umited  their  contioTeny  to  the 
ground  eovered  by  the  instmction;  so  that,  in  iftB  applicalion  to  the  case  it  was  right,  if  ss- 
seitteg  no  incorrect  principle  of  law.— Z^^n^  t.  Harding^  414. 

See  CsiimrAii  Law,  8. 

INTEBFEETATION. 
See  CniMiHAL  Law,  10. 

INTEBB06AT0BIE8. 

Suit  by  a  plasterer  to  enforce  a  medianic's  lien.  The  defendant,  with  his  answer,  filed  these 
interrogatories:  How  much  of  the  work  was  one  coat  and  skim?  and  how  much  two  coati 
and  skim?  Is  there  any  difference,  and  if  so  what,  between  one  coat  and  skim  and  two 
coats  and  skim  ?  Answer,  denying  that  any  part  of  the  work  was  done  widi  one  coat  and 
skim.  Objection,  that  the  answer  does  not  state  the  difference  in  price.  Held,  that  in  Tiew 
of  the  indeiiniteness  of  the  intenogatories,  the  answer  was  sufficient. — Deming  y.  PaUata^ 
251. 

See  CoxTiNUAirGB,  2;  Plbadixo,  1. 
INTOXICATION. 

See  COHTEAOT,  1,  2. 

ISSUE. 

See  IirsTBVCTioKB  to  ths  Jubt,  9;  Plbabino,  8,  4, 16,  21 ;  Pbacticb,  8, 8,  II. 
Burden  of.\  See  AnauMBKT. 

J. 

JUDGMENT. 

1 .  The  Court,  on  motion,  will  set  off  judgments  of  tiie  same  or  of  dllferent  CourtB.^i90  ▼• 
BWnUi^,  102. 

2.  Where  one  of  the  judgments  thus  set  off  has  been  assigned,  the  Court  wffl  not  except  the 
amount  of  a  lien  thereon  of  which  the  assignee  had  no  notice. — IM, 

3.  In  this  state,  attorneys  have  no  general  Uen  on  judgments  for  fees.— /W. 

4.  A  judgment  for  double  the  amount  of  a  finding  against  a  railroad  company  under  liie  itat- 
ttte  toudUng  the  destmetion  of  cattle  (Acts  of  1868,  p.  118),  iseifoneous.— -T^s  EtmmiSi, 
4x*,  RaUroad  Co,  y.  Kargua,  182. 

6.  In  a  suit  upon  a  medhanlc's  Hen,  a  judgment,  in  the  nsual  form,  for  the  amount  of  the  find- 
ing and  cosu,  closing  with  a  statement  that  the  property  deacribdd  m  the  compfaunt  ii  Ifadde 
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to  pay  the  Judgment,  and  ordieriiig  ikM  same  to  be  sold  m  other  lands  are  sold  onexeeatloiiy 
u  finffident  in  point  of  form. — Deming  t.  Pattenon,  251. 
0.  Section  884,  2  B.  S.  p.  124  Applies  only  to  caMB  vrhvn  no  complaint,  containing  a  copy  of 
the  cause  of  action,  or  accompanied  bj  the  canse,  is  filed.  In  sndi  case,  the  jndgment,  to 
bar  anotiier  action  for  the  same  cause,  shonld  contain  the  statement  provided  for  in  that  seo- 
tion.--«StoU6iis  t.  OMeHy,  801. 

7.  A  judgment  is  sufficiently  certain  in  fixing  the  amount  if  it  redto  it.— Bar^  r.  Shtrk,  396. 

8.  Where  no  valid  cause  of  action,  either  at  common  law  or  by  Tirtae  of  any  statute,,  is  setup 
in  the  complaint,  the  jAaanM  is  not  entitled  to  judgment,  though  a  vefdict  be  Ibund  in  his 
fKwm^^lndiemapolia,  frc.,  Eailroad  Co,  t.  Davia,  898. 

9.  Application  upon  affidavit  to  set  aside  a  judgment  rendered  by  defimlt  in  a  suit  upon  a  pro- 
missoiy  note,  in  October,  1853.  At  the  January  term,  1850,  t^  Court  refused  to  set  it  aside. 
The  affiant  said  he  mistook  tiie  Court  hi  whidi  his  cause  watf  pending.  Hdd,  tint  the  case 
is  not  within  any  of  the  statutes  authorizing  the  Circuit  and  Common  Fleas  Courts  to  set 
aside  judgments.— /Sobertstm  t.  Bergen,  402. 

10.  Entry  of  judgment  without  disposing  of  a  general  demurrer  is  error.— JTe^^  et  al,  y.  Wd- 
den,  550. 

SeeDxvAVLT;  ExxcuTioir,  5;  Guasdiak  Ain>  Wabd.  4;  Bailroai>  Coxpakt,  11;  Va- 

CATIOK  OF  JjSDQUXVt, 

€f  Justice  of  the  Peace.]  See  Johnston  y.  Pitcher,  378. 

Becerscd  of,]  See  Costs,  1,  2. 

On  Pleadings,]  See  Plsadikg,  6. 

JUDGMENT  BY  DEFAULT. 
See  Akendxekt,  1 ;  Default. 

JUDGMENT,  CONFESSION  OF. 

In  a  suit  upon  an  account  before  a  justice  of  the  peace,  the  defendant  made  a  written  ofler  to 
confess  judgment,  which  the  plaintiff  accepted,  and  judgment  was  rendered  accordingly. 
On  appeal  to  the  Circuit  Court,  the  written  offer  was  transmitted  with  the  other  papers.  On 
the  calling  of  the  case,  the  plantiff  moved  that  the  appeal  be  dismissed;  whereupon  the  de- 
fendant, upon  affidavit  that  he  had  verbally  withdrawn  the  written  ofier  before  the  justice, 
moved  for  a  certiorari,  which  motion  the  Court  overruled,  and  dismissed  the  ^peal.  Hdd, 
tiiat  there  was  no  emr.— Zeirw  et  al,  v.  Morrison,  394. 

JUDGMENT  NON  OBSTANTE  VEREDICTO. 

In  an  action  against  the  trustees  of  the  Wabask  and  Erie  Canal  for  the  killing  of  a  horse  by 
tiie  fiiUing  of  a  bridge,  the  complaint  did  not  aver  that  the  plaintiff  exercised  reasonable 
care,  nor  that  the  injury  happened  without  his  fealt  But  one  paragraph  of  the  answer  set 
up  affirmatively  that  the  ixyuiy  happened  through  the  carelessness  and  negligence  of  the 
plaintiff,  to  idiich  there  was  no  reply.  Held,  that  the  defendant  was  entitled  to'  |ndgment 
on  the  pleadings,  notwitlvtanding  a  verdict  for  the  plaintiff.— Tile  Board  <^  Drustees,  (re,,  t. 
Jt%er,  400. 

JURISDICTION. 

1.  The  Common  Pleas  has  not  juiisdietion  of  a  complaint  demanding  judgment  for  1,000  dol- 
lars.   Stuabt,  J.,  dissents.— T'cnofer  v.  Graiat  et  al,,  7. 
9.  A  justice  of  tiie  peace  is  not  a  stale  or  county  oflloer,  widdn  the  meaning  of  ^  11  of  the  act 
the  Court  of  Common  Fleaa .— ilSBt  etal,T,Tke  Slate  ear  rd.  Barhowr  et  al,,  114. 
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3.  The  Court  of  Conunon  FtoM  has  juriadictioiL  of  a  niit  vpoB  the  official  bond  of  a  julioe 
of  the  peace. — Ibid. 

4.  Suit  upon  a  note  goTeraed  by  the  law  merchaat.  One  of  the  defendants  leaided  in  Iq>pt- 
001100,  and  oChen  in  Vigo  county.  All  were  serred  with  process.  Held,  that  the  suit  was 
rightly  Institsted  in  TSppecanoe  county,  as  one  of  the  defendants  resided  in  that  county;  and 
the  Court,  therefore,  had  jurisdiction  of  the  parties,  as  well  as  of  tiie  subject-matter^— iSoott 
€t  td,  T.  MiOard,  158. 

A.  A  justice  of  the  peace  has  not  jurisdiction  where  the  sum  demanded  is  over  100  doOazs.— 
The  EvoMmUe,  ^.,  Bailnad  Co,  t.  Kargut,  182. 

6.  The  Court  of  Common  Pleas  has  not  jurisdiction  of  an  appeal  from  a  decisaon  of  a  conotj 
board  onder  H  9, 10,  1  B.  S.  p.  103.— Tike  Board  of  Comm'n,  ^.,  t.  Weatner,  859;  The 
Board  of  Comm'n,  4re*,  t.  Brown,  545. 

7.  The  Court  of  Common  Pleas  has  not  jurisdiction  of  an  action  to  foredose  a  mortgage  for 
1,000  dollars  or  more.~7V«to  cf  al.  t.  Gathil,  S65. 

8.  The  Circuit  Court  having  general  jnrlBdiction,  an  objection  to  its  jurisdiction  must  be 
raised  by  answer.— iZo^an  t.  Hayna,  348. 

9.  Where  the  Conrt  below  has  taken  jurisdiction  and  rendered  judgment,  the  presumption,  on 
^>peal  to  the  Supreme  Court,  is  in  feror  of  tike  juri8diction.-^/6u/. 

10.  The  Circoit  Court  has  exciasire  jurisdiction  of  suits  on  tiie  bonds  of  administrators,  &c, 
where  the  damages  claimed  are  laid  at  1,000  doUars  or  upwards. — The  State  ex  rd,  Clark  r. 
Turner  et  a/.,  411. 

See  Ambkbmskt,  3,  4;  Couittt  CoMiiiasioirsBa,  Boaxb  of,  8, 4;  Exscutobs  ahd  Ad- 

XnflSTUATOBS,  2,  3,  4. 

Of  the  Peroon.]  See  Vbkub,  2,  3. 

JUBOB. 
See  JuBT. 

JUBY. 

% 

1.  Under  tiie  statute  of  1852,  a  freeholder  is  not  a  competent  juror  unless  he  be  also  a  hoose- 
holder. — Carpenter  v.  Dame  et  a/.,  1S5. 

2.  Quaere :  Does  the  word  householder  as  used  in  that  statute  mean  a  holder  in  fee  or  a  lease- 
holder of  a  house?  or  does  it  mean  a  housekeeper,  or  the  head  of  a  femily  occupringa 
house  ? — Ibid. 

8.  It  teeau  that  the  husband  of  a  sister  of  a  decedent  leaying  issue,  is  not  a  competent  juror 
in  a  suit  brought  by  the  ^dow. — Dearmond  et  al.  t.  Dearmond,  191. 

4.  In  criminal  cases,  the  jury  hare  a  right  to  determine  the  law  as  well  as  the  fects.— J/cCW- 
lough  etal.T.The  State,  276. 

5.  The  affldaTits  of  jurors  may  be  received  in  support  of  their  verdict;  but  not  to  impeach  it 
Much  less  will  the  statement  of  jurors,  not  under  oatl^  be  received  to  impeadi  tiieir  veidict 
-^EOidt  V.  mOs,  368. 

6.  At  common  law,  the  jury  were,  in  criminal  cases,  the  ezcfauive  judges  of  tiie  evidnee; 
but  they  were  bound  to  believe  the  law  to  be  as  the  Court  stated  it  in  the  charge.^  FFi7- 
UaxM  V.  The  State,  508.  * 

7.  But  the  constitution  of  1851  (art.  1,  §  19),  changed  the  rule;  tiie  jury  are  now  the  esda- 
sive  judges  of  the  law  and  the  evidence.— /6i<f. 

8.  By  the  constitution,  the  jury  are  the  exdnsive  judges  of  the  law  and  the  feels,  in  criminal 
cases,  where  they  acquit;  but  they  cannot  pass  upon  the  validity  of  the  iadictmel.  They 
judge  the  case  from  the  evidence,  in  connection  with  such  knowledge  of  the  law  as  thef 
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ttkAj  IndiTiduatly  possesB  or  acquire  from  tiio  argnment  of  coiinsel,  and  the  instructions  of 
the  Coart  If  dicy  acquit,  the  defendant  is  discharged.  If  thej  convict,  then  the  Conrt 
rejtldges  the  questions  of  law  and  of  fact. — Daily  y.  The  State,  586. 

See  CoKTKACT  11;  Cbiminal  Law,  7,  8;  Dsbd;  Ii^structions  to  thb  Jubt;  Iiucita- 
TI017S,  5;  Pbrsonal  Pbopertt;  Promissory  Notbs,  7;  Railroad  Coxpakt,  8; 

SLAlrt>BR,  1 ;  WlTlTESS,  2. 

Oath  of.]  See  Applegate  v.  Boyles,  435. 

JUSTICE  OF  THE  PEACE. 

See  Former  ContictIoK;  Fraud;  Jurisdiction,  2,  3,  5;  Pleadino,  20,  21 ;  Promis- 
sory Notes,  8, 12;  Replevin,  1. 

L. 

LAliTDLORD  AND  TENANT. 
See  Lease;  Set-Otb,  2;  Vendor  and  Purchaser,  3. 

LARCENY. 
See  Criminal  Law,  2;  Slandxr,  1. 

LEASE. 

Lease  of  a  mill  for  one  year.  The  lease  did  not,  in  the  hodj  of  it,  stale  when  the  year  was  to 
commence.  It  was  dated  on  &e  2d  of  October,  1854.  The  defendant  proved  that  it  was 
not  actually  signed  till  February,  1855.  The  plaintiff  was  then  pennitted  to  prove  that  the 
contract  was  made  and  reduced  to  writing  on  the  2d  of  October,  1854;  that  the  year  was  to 
oommence  at  thai  date;  that  possession  of  the  mill  was  then  given  and  received;  and  that, 
hy  accident  or  carelessness  the  agreement  was  not  actually  signed  till  Febrtiary,  though  it 
was  then  signed  with  reference  to  its  having  taken  effect  on  the  day  of  its  date.  Held,  that 
the  Court  did  not  err  in  permitting  the  proof. — Legget  v.  Harding,  414. 

See  Action,  1 ;  Executors  and  Administrators,  1 ;  Practice,  7. 

LETTER. 
See  Evidence,  11. 

LEVY. 
See  ExBCUTioN,  1,  5;  Guardian  and  Ward,  4;  SHERin's  Sale,  1, 3. 

LICENSE. 
See  Retailing  Spirituous  Liquors. 

LIEN. 
See  Bailment,  8;  Emblements,  4 ;  Execution,  1 ;  Judgment,  2, 3. 

LIMITATIONS. 

1.  A  son  is  not  barred  by  the  statute  of  limitations  where  the  cause  of  action  is  concealed  by 
the  person  liable  thereto,  until  within  the  period  limited.  For  certain  acts  amounting  to  a 
coweeahaant,  see  the  opinion. — Eamkari  v.  Boberteon,  8. 

3.  An  amendment  to  a  complaint  generally  has  relation  to  the  time  the  complaint  was  filed ; 

Vol.  X^-41 
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Imt  this  is  not  to  wben  the  amendment  sete  np  •  title  not  prerioaelx  Meected,  inrolring  e 
question  npon  the  stetnte  of  limitationB.  As  to  new  parties  bronght  in  hj  amendment  in 
sndi  case,  the  statute  continues  to  run  until  the  amendment  is  made. — La^ow  tt  al.  t.  Nei- 
•Ml,  189. 
8.  Bj  our  stfUnte  of  limitationB  (2  B.  8.  p.  77,  4  216)>  tlie  time  during  wfaicii  a  defendant  is  a 
non-resident,  &c.,  is  not  to  be  computed  in  any  of  the  periods  of  limitation  fixed  by  statnle, 
in  either  real  or  personal  actions;  but  the  condnding  part  of  that  section  should  not  be  m 
construed  as  to  allow  the  law  of  limitation  of  another  state  to  be  used  liere  in  actions  for  the 
realty. — Ibid. 

4.  In  a  suit  upon  an  account  which  i4»pears  upon  its  lace  to  be  barred  by  the  statute  of  limi- 
tations, a  credit  giyen  by  the  plaintiff  within  the  period  of  limitation,  does  not  take  tiw  ac- 
count out  of  the  operation  of  tiie  statute,  without  proof  that  sudi  credit  was  a  payment  bj 
the  defendant.— f^Uotf  t.  JfiZb,  368. 

5.  But  where  the  deibndant,  when  called  upon  for  payment,  eiyamined  tiie  acoounft,  indndiiig 
such  credits,  and  pronounced  it  correct,— Mi,  that  the  credits  were  admitted  to  be  oonecdy 
entered  as  payments ;  and  that  the  jury  might  infer  from  sudi  admission  a  new  promise  to 
pay  &e  residue  of  the  debt. — Itfid, 

See  MuuloH  v.  Pitther,  378, 

LIQTJOB  CASES. 

The  liquor  cases  in  this  volume  are  all  like  (yDaUy  t.  The  State,  9  Ihd.  B.  494.  They  are 
tfaefoUowing:  O'AitZy  y.  T^iStote,  26;  Turner  t.  The  State,, W;  Bower.  The  8taU,4Xi; 
(yDaiiy  T.  7%e  State,  and  ei|^t  other  cases,  672. 

LOCATION. 
Of  BaUroad,]    See  SvBScniFTioir  of  Stock,  2;  The  EvanmnBe,  fre.,  Cb.  t.  Shearer,  244. 

LOST  BOND. 
See  WiTKBse,  4. 

LOTTEBY. 

1.  In  this  state,  the  sale  of  lottery  tickets  is  prohibited— fio  lottery  being  antfaoriaed  by  statnle. 
— Tf%tbiey  y.  The  StaU,  404. 

2.  Ifeeeme,  that  tickets  in  schemes  in  aid  of  schools  and  churches,  and  in  gift  exhibitions,  are 
illegal  articles— ench  schemes  being  disguised  lotteries. — lUd, 

8.  Such  schemes  may  be  prohibited  by  statute;  and  such  a  statute  is  not  an  inhlhition  of  a 
free  sale  of  property,  but  of  a  mode  of  swindling  in  disposing  of  propeity.-^/6idl 

4.  In  a  prosecution  for  selling  lottery  tickets,  parol  eyidenoe  of  their  contents  is  not  admisd- 
ble,  unless  it  be  shown  that  the  tickets  themselyes  cannot  be  produced.— /Ui. 

5.  Schemes  for  the  dhrision  of  property  to  be  detennined  by  chance,  ave  piohibimd  %y  law.— 
Swain  y.  Bussdl  et  al,,  488. 

6.  Suit  to  annul  and  set  aside  a  deed.  The  consideration  of  the  deed  was  1,588  ahans  in  a 
lottery,  or  diyision  of  property  to  be  determined  by  chance.  The  ccMuplaint  wtaiwe  Aat  the 
deed  was  made  to  the  owner  and  manager  of  the  scheme;  but  it  also  shows  diat  tfie  pbtn- 
tiff  was  himself  a  shareholder  and  participant  in  tiie  sdieme,  with  notloe  of  its  tanat  sod 
illegal  character.  BIM,  that  he  is  not  in  a  position  to  ask  the  aid  Df  the  Ooarta  In  tins  foim 
of  action;  that  he  cannot  ayoid  his  own  act  because  of  frand  and  iUegnlity  eooBeeled 
it,  in  which  he  shows  himself  to  haye  been  a  participant.— /5uf. 


INDEX.  611 

M. 

MALICE. 

See  Slxkdbb,  1. 

MALICIOUS  TBB8PAS8. 

See  Watb,  4. 

MABITAL  BIGHTS. 
See  HuBBAKD  and  Wive. 

MABKBT  YALUE. 
See  RxPBXSBirrATiONS,  5. 

MABBIA0E. 
See  HuBBAND  aitd  Wifb. 

MASTEB  AND  SBBVANT. 
See  Eailboap  Compaitt,  S3  to  27. 

MECHAliTICS'  LIENS. 
See  Intbbbooatobibb;  Judoiobht,  5. 

MENTAL  CAPACITY. 
See  Bbpobitionb,  6,  7;  Witkbbb,  5. 

MISTAKE. 

A.  sold  to  B.  an  luB  intoreBt  in  the  stock  of  meiehandiBe,  notos  and  aooovnts,  belonging  to 
the  firm  of  A.  and  C,  indnding  the  profits  diat  had  accroed  in  trade,  and  B.  agreed  to  pay 
all  the  debts  of  the  firm  of  A.  and  C,  and  to  folly  indemnify  A»  against  any  liability  for  the 
same.  Hdd,  that  nnder  snch  an  agreement,  a  simple  error  on  the  books  of  ^.  and  C,  by 
4hich  it  appeared  ihat  the  firm  was  indebted  less  than  it  really  was,  or  that  it  had  more 
dne  it  than  was  really  dne,  was  not,  in  the  absence  of  frand  and  misrepresentation,  a  matter 
that  B.  coold  set  np  in  discharge  of  his  liability  on  his  part  of  the  contract. — Ahejf  t.  Bm- 
neU,  478. 

See  Plbadiho,  2;  Sbttlbkbmt  ov  Bbcbdbhtb'  Ebtatbb,  1. 

M0BTGA6E. 

1.  If  personal  property  mortgaged  in  another  state  be  removed  into  this  state  while  yet  in  the 
rightfol  posessaon  of  the  mortgagor,  and  here  sold,  the  mortgagee  cannot  reooTer  it  fit>m 
the  purchaser,  on  oondlkion  broken,  without  pleading  the  statute  of  the  state  where  the  mort- 
gage waa  made,  to  enable  the  Ooart  to  jndge  whether  the  instroment  has  been  recorded  in 
aooordance  with  its  prorisions. — Bbfdtme  r.  Butydi,  28. 

S.  An  adoDdssion  by  an  innocent  purdiaser  withont  notice  that  the  mortgage  was  made  in  good 
iUlb,  is  floAcient  to  explain  the  badge  of  firaad  implied  by  the  mortgagor's  possession;  and 
if  tfie  mortgage  were  odterwise  valid  in  this  state,  such  admissioB  would  entitle  the  mort- 
gagee to  recoyer.'"-/6iVf. 

5.  A  diattd  mortgage  was  imknown  at  oommon  law;  but  if  this  were  not  so,  the  mle  that 
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the  oonmon  Uw  nuij  be  preramed  to  eziit  in  e  fofetgn  stftte»  lo  fiur  u  k  is  not  mndHto^  bj 
stetate,  is  mach  sheken,  if  not  oyerthiown,  by  lite  decuions.— /W. 

4.  Such  e  mortgege,  pniporting  to  be  executed  in  eoother  state,  oennot  be  piesomed  to  hsve 
been  execnted  in  this  state;  nor  can  it  be  in  any  way  aflfected  by  onr  laws  nntfl  it  has  on- 
d»goj»  some  change  under  them. — Ibid. 

5.  This  Court  wUl  give  a  diattel  mortgage  sudi  effbet  as  it  is  sliown  to  be  entilied  to  in  the 
state  wheie  it  is  executed. — Ibid, 

6.  A  sale  upon  the  foreclosure  of  a  mortgage,  made  by  a  commissioner  appointed  by  tiie  Court 
for  the  purpose,  with  the  consent  of  the  parties,  cannot  be  held  yoid  coUateraUy. — WiUdm 
Y.  De  Pauw,  159. 

7.  A  complaint  to  foreclose  a  mortgage  must  contain  a  deso^ytion  of  tibe  mortgaged  premises, 
and  allege  that  the  mortgage  was  duly  recorded  in  the  county  where  the  same  are  situate.— 
Moffee  T.  Sandenon,  261. 

8.  Complaint  to  foreclose  a  mortgage.  Decree  of  foreclosure  and  sale  rendered.  The  com- 
plaint did  not  allege  tiiat  no  proceeding*  had  been  instituted  on  the  notes,  &c  Under  the 
statute  of  1843,  this  was  expressly  made  necessary. — Deam  t.  Monimm  et  al.,  367. 

9.  By  the  statute  of  1853  such  proceedings  should  be  set  up  by  way  of  defense. — Ibid, 

10.  The  note  did  not  waiye  appraisement  laws.  The  mortgage  did  in  express  terms.  If  the 
note  and  mortgage  are  regarded  as  one  contract,  the  waiver  extended  to  both.  If  regarded 
as  separate  contracte,  the  waiver  is  good  as  to  the  mortgage  contract,  and  tbe  appeDant 
could  have  prevented  a  resort  to  that  by  paying  the  note. — Ibid, 

See  CoTXVAKT,  6;   Exsoutiok,  2, 4;   Juusdiction,  7;   PAnTins,  6;    Shsbiff's  Salb, 

6,  7,  8. 

MOTION  FOR  A  NEW  TRIAL. 
See  Nbw  Trial. 

MUNICIPAL  CORPORATIONS. 
See  CoupoRATiOKS,  4,  5;  Schools. 

MUTUALITY. 

See  Sbt-Oft,  5.  % 

MYSTERY, 
SeeEviDEKCB,  1. 

N. 

NAMES. 

Change  of,]  See  Coepobatiovs,  16. 

0/  Partiei,]  See  Pabtibs,  10;  Pbomissobt  Notbs,  10. 

Idem  Sonans,]  See  Alvord  el  al.  v.  Moffatt,  366. 

NE  EXEAT, 

1.  In  the  practice  under  the  statute  of  185S  touching  the  proceedings  upon  the  writ  in  liie 
nature  of  a  neexaUregfur,  a  complaint,  showing  a  prtma^/beiecase,  as  well  as  anaffldafit  aad 
a  bond,  must  be  filed  before  the  order  of  arrest  can  issue.— 12amsqr  etoLy,  Fmf,  498. 

S.  If  sadi  writ  issue  without  a  complaint  Imving  been  filed,  it  should  be  quashed.— /M 


"^ 
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3.  Bui  IB  this  cafe,  no  motion  was  mads  to  qnash  the  wnit;  and  the  jwy  found  specially 
that  the  defendants  did  not  intend  to  leaye  the  state,  &c. ;  that  the  debt  was  not  dne  wbsa 
the  proceeding  was  commenced,  bat  that  it  was  dne  at  the  time  of  the  verdict.  HM,  that 
the  writ  should  have  been  set  aside  and  the  defendants  disduirged  on  the  retnnk  of  the  yer- 
dict — ^which,  in  the  absence  of  an  appeanmce,  would  leaye  the  case  standing  as  if  a  com- 
plaint had  been  filed  and  no  process  issued,  to  be  continued  of  conise.-— /iu/. 

4.  But  the  defendants  in  this  case  having  appeared,  a  judgment  on  the  verdict  for  the  amount 
found  due,  was  affirmed.— i6tVf. 

NEGLIGENCE. 

See  JiTDOMSVT  Nohobbtants  Ybbjbdioto;  Biautoij>  CoxPAirr,  8, 18, 16, 98, 27. 
In  ti$mg  hirtd  Harm  and  Buffgy,]    See  Burkkcan  v.  Pierce  et  a/.,  467. 

t 

NEW  AGREEMENT.  ' 

See  Ck>KTBACT,  5,  6. 

NEW  ISSUE. 
See  Pleabxito,  12. 

NEWLY  DISCOVERED  EVIDENCE. 
See  Nbw  Trial,  7, 11 ;  Practice,  2, 

NEW  PARTIES. 
See  Limitations, '2. 

NEW  PROMISB. 
See  Limitations,  5. 

NEW  TRL^. 

1.  The  submission  of  a  cause  to  this  Court  on  an  agreed  statement  of  fects  does  not  excuse 
the  failure  to  move  for  a  new  trial  below. — McDonald  d  al.  v.  trader  et  al.,  171. 

5.  Proceeding  to  obtain  partition  of  real  estate.  The  record  showed  that  exceptions  were 
taken  to  the  finding  and  judgment  of  the  Court;  but  no  motion  for  a  new  trial  was  made, 
BO  as  to  enable  the  Court  to  review  its  finding  or  embody  the  evidence  in  a  bill  of  excep- 
tions. Held,  that  this  dass  of  cases  cannot  be  distinguished  from  ordinary  adversary  pro- 
ceedings, in  which  such  motion  is  necessary  to  present  the  questions  attempted  to  be  raised 
in  this  case. — Griffin  et  al,  v.  Lynch  et  al,,  217. 

3.  Motion  for  a  new  trial  made  and  overruled,  and  exceptions  taken;  but  no  written  reasons 
for  a  new  tnal  were  filed  in  the  Court  below.  Eldd,  that  there  was  nothing  to  be  deter> 
mined. — Howes  et  al,  y.  HaJOiday,  889;  The  Lagro,  frc,,  Plankroad  Co,  v.  Eritton,  842.     , 

4.  In  a  suit  in  chancery,  where  the  code  of  1852  was  in  force  at  the  time  of  the  finding  or  de. 
cree,  the  fiulure  to  move  for  a  new  trial  is  fatal  to  an  appeal  to  the  Supreme  Court. — M> 
Gregor  et  «x.  v.  Axe  et  ux,,  862. 

5.  Where  the  evidence  is  not  in  the  record,  the  ruling  of  the  Court  below  in  refusing  a  new 
trial  will  not  be  reviewed. — AppUgate  v.  Boyles,  485. 

6.  Tlie  simi^  fiick  that  a  party  was  surprised  by  the  testimony  of  one  or  dl  of  his  wifenesses^ 
or  aft  the  result  of  the  trial  of  his  cause,  is  not  a  sufficient  ground  ^r  granting  him  a  new 
trial. — Ruger  v.  Bungan,  451. 

7.  So,  the  ftct  that  a  party  has  discovered  new  evidenoe,  will  not  seenre  him  a  new  trials 
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vnlMf  he  thow  that  he  used  dve  dlligeiioe  to  obtain  that  eridenee  befine  the  trial  nUdi  has 
been  had. — Ibid.  ' 

8.  Sadi  diligenoe  cannot  be  iofenned,  when  the  paitj  aOegee  enrpriae  at  the  teetfanoBy  of  his 
other  witneites.— -ZW. 

9.  The  Sapreme  Covxt  will  not  readilj  reriew  the  decision  of  an  inferior  Court  in  aelting 
aside  a  ferdict  and  gwntittg  a  new  trial. — Cnmk  t.  Cole,  485. 

10.  Where  diere  was  no  motion  for  a  new  trial,  tliis  Conit  wfll  not  pass  jspon  the  coneetuess 
of  the  finding  of  the  Cooit  below.— jFliZiofi  t.  Bledoer  et  a!,,  544. 

11.  The  affldaTit  of  a  witness  that  he  woold  have  testified  more  in  detail  npon  certain  points, 
if  he  had  been  more  minntelj  examined,  is  not  soflident  to  snstMnan  applicaticm  for  a  new 
trial  npon  tiie  ground  of  newly  discorered  eridenee,  where  there  is  notliing  in  the  reeoid 
showing  that  the  party  was  not  aware  of  tiie  focts  of  which  ilie  witness  might  haTe  testi- 
fied, and  nothing  in  reference  to  diligenoe  is  shown. — Beard  ei  ax.  t.  Tke  fh^  PreAjfteritm 
Cffttyvn,  ffC'f  568. 

See  Fhacticb,  1,  S,  13,  SO;  Yaoatiok  op  Jubguht. 

NON-PAYMBNT. 

Notice  of.\  See  Osdsbs,  S. 

NON.RESn)ENT. 
SeeAiTiDAyiT;  Coits,  5;  Dnronci;  Limitatiohs,  8. 

NOTICE. 

See^DspoeiTiova,  8, 8. 
To  County  Comm're.]  See  Couvtt  Cokm'bs,  Boasd  or,  4. 

Cf  Pnoeedittge  ogamtt  AdmW,]    See  Bxscutobs  akd  Adx'bs,  S,  S,  5. 
Of  Vaoaauy  and  Eiectitm,]  See  Officb,  4,  5. 

Of  Ntm-Pc^ment,]  See  Oukus,  3. 

NOTORIOUS  LEWDNESS. 
See  Cbucival  Ljlw,  9. 

O. 

OBSCENITY. 
See  CnnaHAL  Law»  9. 

OBSTBUCTION  OF  GUTTEB.  t 

If  a  person  in  building  obstnct  a  gutter  with  bnUding^naterials,  and  tfaareby  oaoae  water  to 
flow  into  the  eeUar  of  another,  he  is  liable  in  damages.— fiofl  t.  ArmMnmg,  181. 

OFFICB. 

1.  To  oonstitate  a  complete  and  operatiye  resignation  of  an  oilee,  tiien  mast  be  an  InlwKiuB 

to  relinqnish  a  portion  of  the  tenn  of  the  oflloe,  accompanied  by  the  act  of  relinqnishmeDt. 

— Bu2(iZe  Y.  WUkard,  68. 
8,  A  prospectiTe  resignation  may  be  withdrawn  at  any  time  before  ft  is  accepted;  and  after  it 

is  accepted,  it  may  b^withdrawn  by  the  consent  of  tlie  authority  accepting,  wiien  no  new 

rights  have  intenrened.— 7&tef  . 
3.  Sudb  a  resignation  creates  no  necessity  for  an  eleetion.— T^Mf. 
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4.  Thedaly  of  the  Goremor,  upon  recehing  » retignatioii  creatiDg  «  yacaacy  in  a  jndidil 
office.  Is  to  appoint  a  Bnccessor;  this  is  the  only  notice  he  is  required  to  give  of  the  exists 
enoe  of  tfie  vacency. — Ibid' 

5.  And  should  the  Qovemor  commnnicate  a  knowledge  of  such  resignation  to  the  public,  the 
commmiication  would  not  be  such  legal  notice  of  the  fact,  as  to  make  it  the  duty  of  the 
clerks  of  the  seyeral  counties  to  give  notice  of  an  election. — Ibid. 

6.  The  act  of  1859  (ch.  11)  "to  fix  the  commencement  of  the  terms  of  certain  county  offi- 
cers, and  to  render  the  same  uniform,"  conflicts  with  f  2  of  art.  6  of  the  constitution,  and 
is  therefore  YOiA»-^Howard  y.  The  State  ex  rd.  VawUr,  99 ;  Deweeae  y .  The  State  ex  rel,  J^arr, 
343. 

7.  When  the  term  of  an  office  is  limited  by  the  constitution,  it  cannot  be  changed  by  legisla- 
tion; nor  can  the  legislature  enact  a  law  which  would  create  a  yacancy. — Ibid. 

See  SuPBxm  Coubt. 

OXnCEB. 

AUowance  for  Extra  Service,]    See  Couktt  Comm'jm,  Boaxd  or,  1,  2. 
ice  of  the  Peace.]  See  JumsDionoir,  S,  3. 


OinCIAL  BOND. 
Action  upon.]      See  Actiok,  2;  Atjditok  or  State;  Jurisdictioh,  3, 10. 

"  ON  OB  ABOUT." 
Use  of  the  Worde.]  See  CuiuirAL  Law,  17. 

OPEN  AND  CLOSB. 

See  ABOUMKirT. 

"  OB." 
The  Word.]  See  The  State  ex  rd.  Fid^  y.  Bridegroom,  170. 

OBDEBS. 

1.  If  J.,  place  notes  in  B.'s  hands  for  which  the  latter  is  to  account,  and  afterwards  A.  draw 
aa  order  on  B.  payable  out  of  the  first  proceeds  of  the  notes,  and  B.  accepts  it,  it  is  no  de- 
fense to  a  suit  on  the  acceptance  for  B.  to  say  that  the  notes  were  put  into  his  hands  b^brt 
the  order  was  drawn. — Bird  y.  McElvaine,  40. 

2.  An  order  may  be  accepted  by  parol. — Ibid. 

3.  In  a  suit  upon  a  protested  order,  the  plaintiff  is  not  bound  to  allege  and  proye  notice  of 
non-payment,  if  he  allege  and  proye  that,  at  the  date  of  the  order,  the  drawee  had  no  effiKta 
of  the  drawer  in  his  hands,  saye  tiie  amount  paid  and  credited  on  tiie  order,  on  preeentment. 
'-^Blankenehip  y,  Rogers,  333. 

P. 

PARTIES. 

1.  The  code  (H  17, 18, 19, 2  B.  S.  pp.  30, 31)  substantially  rSenacts  the  old  equity  rules  for 
tiie  joinder  of  parties.— Tbte  etal.Y.The  Okio  and  Mieduippi  RaHroad  Co.,  174. 

2.  AQ  who  are  united  in  interest  must  join,  unless  they  are  so  numerous  as  to  render  it  Im- 
pffacticable  to  bring  them  before  tiie  Conrt-*i6tirf. 
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3.  Those  who  hmve  a  common  or  genend  intereet  maj  one  or  more  of  than  bring  an  actiofi. 

4.  Bnt  two  or  more  persons  baring  separate  canses  of  action  against  the  same  defendant, 
though  arising  out  of  the  same  transaction,  cannot  unite;  nor  can  several  plaintiffs,  in  one 
complaint,  demand  seyeral  distinct  matters  of  relief;  nor  can  they  enforce  joint  and  sepa- 
rate demands  against  the  same  defendant. — Ibid. 

5.  In  a  suit  to  cancel  a  deed  and  for  the  recorery  of  real  estate  and  damages  for  detaioing  it, 
one  of  the  defendants,  before  the  commencement  of  the  trial,  made  oath  that  he  bad  re- 
leased his  interest  to  his  co-defendants,  filing  a  quttdaim  deed  as  eridenoe  of  the  fact,  and 
moved  that  his  name  be  stricken  from  the  list  of  defendants.  The  Ck)urt  overmled  the  mo- 
tion.   Hddf  that  this  was  not  error. — Dearmond  et  al,  y.  Dearmond,  191. 

6.  In  a  suit  brought  by  the  assignee  to  foreclose  a  mortgage  executed  to  secure  the  payment 
of  a  promissory  note,  a  paragraph  of  the  answer  admitting  the  assignment  by  denying  that 
the  assignee  is  the  real  party  in  interest,  bnt  alleging  no  facts  which  would  enable  the  Conzt 
so  to  decide,  is  bad  on  demurrer. — Swift  et  al.  v.  Ellsworth,  205. 

7.  As  was  formerly  the  rule  in  equity,  so  by  our  statute,  the  real  party  in  interest  must  iHtog 
the  action,  except  where  the  statute  has  otherwise  provided;  and  in  a  suit  by  die  assignee 
of  a  promissory  note,  an  answer  showing  affirmatively  that  the  plaintiff  is  not  the  real  party 
in  interest,  and  that  he  is  not  authorised  to  sue  by  any  of  the  statutory  exceptions,  is  good. 
—Ibid, 

8.  Though  a  party  in  his  complaint  name  himself  plaintiff,  and  other  persons  defSendants,  it 
does  not  follow  that  all  the  defendants  named  will  necessarily  continue  their  adyene  rela- 
tion to  him  throughout  the  action,  and  if  one  of  such  defendants,  being  a  proper  party  to 
the  action,  cease,  in  the  progress  of  the  pleading,  to  be  adverse  to  the  plaintiff,  such  defend- 
ant cannot  be  examined  as  a  witness  on  the  plaintiff's  behalf. — Ibid. 

9.  Where  in  a  suit  by  the  assignee  of  a  promissory  note  agunst  the  maker,  the  payee  was 
joined  as  a  defendant,  and  he  failed  to  demur  or  answer,  and  afterwards  filed  a  pleading,  in 
the  nature  of  a  reply  to  the  answer  of  Us  co-defendant;  and  the  issues  formed  were  snch  as 
to  enable  the  Court  to  determine  how  much  the  assignee  was  entitled  to  recover  from  die 
maker,  and  what  deductions  the  maker  was  entitled  to  for  payments  made  severally  to  the 
payee  or  the  assignee,  and  thus  the  amount  for  which  the  payee  would  be  responsible: — 
Held,  that  such  payee  was  a  proper  party  to  the  action.— -/Am/. 

10.  Suit  against  ''  Livingeton,  Fargo  4r  Co.,  and  WelU,  Butterfidd  4r  Co.,  as  proprietors  of,  and 
doing  business  under  the  name  and  style  of,  the  Americcm  Express  Co."  There  was  no  ap- 
pearance below.  Judgment  for  plaintiff.  LivingsUm  ff  Fargo,  Wells  ^  Bufter/Setf  appealed. 
The  summons  does  not  give  the  names  of  the  defendants  differently  from  the  complaint. 
Judgment  against  the  defendants.  Held,  that  the  names  should  have  appeared  in  some  part 
of  the  proceedings. — Livingston  et  al,  y.  Harveg,  218. 

See  GuAKBiAK  akd  Waxd,  2,  3;  Witnbss,  S,  6,  7. 

PARTNERSHIP. 

Suit  against  two  persons  to  recover  a  demand  which  accrued  against  them  as  partners.  The 
suit  was  commenced  after  a  dissolution  of  the  partnership  had  taken  place.  On  the  trial, 
the  admission  of  one  of  the  defendants,  made  after  the  dissolution  of  partnership,  tondii^g 
the  accruing  of  the  claim  against  the  firm,  was  given  in  evidence,  over  the  objection  of  the 
other  partner.  Held,  that  the  admissions  of  each  partner,  thus  made,  were  good,  at  all 
events,  against  himself.  Hence,  the  evidence  in  this  case  was  rightly  admitted  to  charge 
the  person  making  the  admission.— JETaiifia  et  al.  v.  McKHben,  547. 

See  AcTiOK,  7;  Pbomissobt  Notxs,  1;  Stepkemon  y.  Cbmetf,  475. 
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PAYMENT. 

See  Emblbmxhts,  3,  4;  Etidbncb,  14;  pLBADnro,  6,  9;  Psomissobt  Notbs,  6. 
On  Account.]  See  Limitationb,  4,  5. 

FENCIL-BCABKS. 
See  Pbomisboby  Notes,  7. 

PEM^CTING  PLEADINGS. 
See  Pleading  12, 13. 

PERSONAL  LIBERTY. 

See  Statutes,  2. 

PERSONAL  PROPERTY. 

If  in  a  suit  for  the  valae  of  property  wrongfully  taken,  under  drcnmstances  rendering  it  im- 
possible for  the  plaintiff  to  know  its  amount  or  value,  the  defendant  fail  to  show  the  same, 
the  jury  must  solve  all  doubts  in  relation  to  amount  and  value  most  strongly  against  the 
defendant. — Tea  v.  Gates,  164. 

PLANKROAD  COMPANY. 

The  Indianapolis  and  Broumsburgk  Plankroad  Company,  oiganized  under  the  general  plankroad 
act  of  1855,  had  a  right  to  erect  a  toU-gate  on  the  portion  of  their  road  east  of  White  River 
(the  road  west  of  the  river  being  completed),  though  that  portion  did  not  exceed  one  mile. 
In  other  words,  the  bridging  of  that  stream  was  not  a  prerequisite  to  the  right  to  collect  toll 
upon  the  mile  of  road  east  of  the  liver. — The  State  v.  Royster,  426. 

See  COBPOBATIOBS,  1. 

PLEADING. 

1.  A  defendant  may  answer  an  inteiTogatory  demanding  whether  he  has  a  receipt  for  money 
paid,  without  making  the  receipt  an  exhibit. — Eamhart  t.  Bobertsfm,  8. 

2.  But  if  the  receipt  be  made  an  exhibit,  and  there  be  no  reply  under  oath,  its  execution  stands 
admitted;  but  still  it  may  be  gainsayed  for  firaud  or  mistake.— /6ftrf. 

3.  Where  there  was  no  reply  to  the  answer  to  a  bill,  but  the  parties,  by  consent,  submitted 
their  cause  upon  the  pleadings  and  evidence  as  they  stood,  the  Court  will  intend  that  the 
filing  of  a  reply  was  waived,  and  that  the  cause  stands  at  issue  on  biU  and  answer,  as  though 
a  general  replication  had  been  filed.— /Utf. 

4.  Evidence  admitted  under  such  issue  without  otjection,  if  consistent  with  the  case  made  by 
the  bill,  may  have  its  full  weight  in  determining  the  cause. — Ibid. 

5.  Covenant  commenced  under  the  old  practice.  After  the  code  of  1852  came  in  force,  the  de- 
fendant filed  an  answer  which,  though  no  defense  under  the  old  action  of  covenant,  would 
have  been  available  in  chancery.  If  its  allegations  had  been  proved,  it  would  have  re- 
duced the  plaintiff's  damages  to  a  nominal  sum,  and  mi^t  have  defeated  the  action.  It 
was  rejected.  Heid,  that  this  was  error;  the  defendant  was  entitled  to  the  benefit  of  U. — 
Overhiser  v.  McCoUister,  41. 

6.  In  a  suit  upon  a  subscription  of  stoc^,  the  answer  alleged  payment,  and  there  was  no  re- 
ply. Mdd,  tiiat  the  defendant  was  entitled  to  judgment  on  the  pleadings.  Stoops  v.  The 
Greensbitrgh,  ^.,  Plankroad  Co,,  47. 

7.  A  paragn^th  of  an  answer  purporting  to  answer  the  whole  complaint,  but  really  answering 
but  a  part  of  it,  is  had^^Siangkter  et  al.  v.  Detiney,  108. 

Vol.  X.— 42. 
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8.  Where  a  g«iin«l  denial  is  pleaded,  Bpecud  deniak  embnoed  by  it  are  denmnaUe.— fiMgr 
T.  Tlha  ClmMUmd,  jv.,  JRaUroad  Co.,  178. 

9.  Suit  npon  a  rabeeriptioii  of  atodc.  The  complaint  set  fortii  the  article  sabacribed  to,  a^ 
leged  perfonnaaoe  on  the  part  of  the  oompaay,  and  a  sabaeqaent  ptondsie  to  paj,  bj  defend- 
ant. Answer,  1.  The  general  denial.  2.  Fajment  ffeU,  that  the  latter  was  new  mat- 
ter, not  prorable  onder  the  geneinl  denial,  and  the  paragraph  setthig  it  np  was  not  demni^ 
lable.— /Mf. 

10.  Bj  ch.  1 8,  Ads  of  1 855,  the  objection  that  the  complaint  does  not  set  forth  a  snfficient  eaase 
of  action,  may  be  made  on  appeal,  though  not  raised  in  the  Court  below.— Boteer  y.  Ort- 
taiin,  117. 

11.  Canses  of  demoner  designating  the  alleged  defects  tn  tlie  pleading  to  winch  thej  reilatey 
with  a  sofficient  degree  of  certainty,  are  good,  though  not  aimigned  in  any  approTed  fixm. 
'^Lagow  H  id.  r.  NeSmm,  188. 

IS.  The  Court  may  permit  the  parties  to  perfect  tlieur  pleadings,  at  any  time,  upon  tiie  ii 
formed,  before  the  submission  of  the  case  to  the  jury ;  but  It  cannot  permit  a  party  to 
so  as  to  present  a  new  issue  after  the  eridence  and  the  argument  haye  been  heani.»-JEenta»- 
ter  T.  Raymond,  19d. 

18.  QiMent,  whetiier  the  Court  should  permit  a  reformation  of  the  whole  pleadings,  at  any 
time,  upon  cause  shown. — Ibid, 

14.  If  an  answer  is  yalid  on  its  face,  and  no  fects  exist  peculiarly  within  the  judicial  know- 
ledge of  the  Court,  showing  it  to  be  a  sham  defense,  it  should  not  be  stricken  out  i^on  affi- 
dayit  of  Its  falsity. — Brown  et  ux.  v.  Lewis,  232. 

15.  An  answer  denying  the  execution  of  a  written  instrument,  is  not  iuTalid  because  it  is  not 
sworn  to;  but  such  an  answer  excuses  proof  of  the  execution  of  the  vostrumauL^^Magm 
y.  Sanderson,  261. 

16.  Suit  in  the  Common  Pleas  upon  a  promissory  note.  Answer,  tiiat  the  note  was  giTOx  for 
real  estate;  that  the  rendor  gave  a  bond  for  a  deed  on  payment,  but  that  he  had  no  title. 
The  bond  was  neither  filed  nor  copied.  Beply,  that  the  obligor  could  conTey  "  such  a  title 
as  he  undertook  to  convey  in  his  s^d  bond."  The  defendant  moTod  that  the  cause  be  cer- 
tified to  the  Circuit  Court,  because  the  title  to  real  estate  was  in  issue.  Motion  oTemled. 
He  then  withdrew  his  appearance.  He  was  called,  failed  to  answer,  and  judgment  was  ren- 
dered against  him  by  defiudt. 

Edd,  first,  that  the  title  to  real  estate  was  not  in  issue;  diat  tiie  pleadings  formed  no  valid, 

triable  issue. 
Second,  that  by  the  statute,  tlw  bond,  or  a  copy  of  it,  should  have  been  filed. 
Third,  that  if  a  party  appear  and  plead,  and  then  ihil  to  appear  at  the  trial,  his  pleadings 

stand;  but  if,  after  pleading,  ho  withdraw  his  i^ipeannce,  his  pleadings  go  widi  it;  tliat 

without  an  appearance  a  party  cannot  answer,  nor  can  he  have  an  answer  standing  vHiere 

there  is  no  appeaianoe.^Cbrt;€r  v.  WiUiams,  267. 

17.  A  demurrer  to  a  complaint  pointing  out  substantially  any  one  of  the  six  defects  specified 
by  f*50  of  the  dtil  code  (2  B.  8.  p.  38),  is  sufficient.— 7%6  State  ex  rd.  Robinson  t.  Lendk 
et  al.,  808. 

18.  A  demurrer  under  the  fiftti  specification  is  good  in  the  language  of  the  statute;  and  vhere 
the  demurrer  is  not  taken  in  tiie  language  of  the  statute,  but  points  out  a  foct  necessary  to 
constitute  a  cause  of  action,  not  alleged  in  the  complaint,  it  is  good,  so  for  as  it  goes,  bntlt 
does  not  embrace  any  objection  to  the  sufficiency  of  the  cause  of  action,  other  than  that 
specifically  pointed  out,  altiiough  there  be  other  defects  tiiat  would  have  been  readied  by 
using  the  Umgnage  of  the  statute.— ^ZMtf. 

19.  Complaint  in  two  paragraphs,  1.  Upon  a  special  contract;  and  2.  For  work  and  labor  and 
materials  furnished.    Motion  to  strike  out  the  second  paragraph,  and  also  to  compel  the 
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plaintiff  to  elect  upon  which  he  would  rely,  oTemled.  There  was  notfaiag  in  tiie  record 
showing  the  two  paragraphs  to  be  for  one  and  the  same  canse  of  action.  Hdd,  that  there 
was  no  enor.**Aitt9  e<  ol.  ▼.  Dthaomi  el  al,,  319. 

SO.  The  general  denial,  except  turn  ett  faetim,  is  in  by  law,  witfaovt  being  pleaded,  in  snita  be- 
fore a  justice  of  the  peace;  and  nnder  it,  eTerything  but  the  statute  of  limitations,  set-off, 
and  matter  in  abatement,  may  be  given  in  eridence. — BvUoh  t.  Lent,  365. 

21.  The  filing  of  a  bill  of  particnlars  of  an  account,  is  a  sajffident  plea  of  set-off  before  a  jos- 
tioe.    No  replication  is  required.— Zfttcf. 

52.  An  issue  good  before  the  justice,  is  good  in  the  Qrcnit  Court  on  appeal. — Ibid. 

53.  Complaint  upon  a  draft  drawn  by  a  contractor  upon  a  turnpike  company.  The  draft, 
which  was  a  part  of  tiie  complaint,  showed  that  the  sum  for  which  it  was  drawn  was  not  to 
be  paid  until  after  the  last  estimate  on  a  certain  section  of  the  work,  &c  The  complaint 
admitted  that  the  work  on  that  section  was  abandoned,  but  sets  up,  as  an  excuse  for  such  ' 
abandonment,  tiiat  the  amount  estimated  for  work  done  before  tiie  abandonment  had  not 
been  paid.  But  it  was  not  alleged  that  by  the  terms  of  the  contract,  or  otherwise,  tiiat 
amount  was  due  before  the  abandonment  Held,  tiiat  the  complaint  was  bad.— ift&on,  frc; 
Turnpike  Co.  y.  BaU  et  al.,  389. 

54.  Under  the  code,  the  use  of  the  traverBe  in  the  reply  is  predsely  similar  to  its  use  in  the 
answer.  It  simply  puts  at  issue  the  truth  of  the  matters  alleged.-— iSjm&srUfi^  t.  HaU  et  al,, 
407. 

85.  Hence,  new  matter  in  avoidance  of  the  answer  must  be  specially  pleaded:  otherwise,  it 
cannot  be  preyed  on  the  triaL — Ilnd, 

S6«  In  tiie  assignment  of  causes  of  demuner,  the  precise  language  of  the  statute  need  not  be 
used. — Smfder  y.  Lane,  434. 

S7.  Suit  upon  the  coyenants  in  a  deed.  Breadi,  that  the  lands  conyeyed  were  encumbered  by 
a  mortgage,  whidi  the  plaintiff  had  paid  off.  Answer,  I .  That  tiio  plaintiff,  when  he  pur- 
chased the  lands,  had  notice  of  the  mortgage.  3.  That  the  mortgage  was  not  due.  De- 
murrer, assigning  for  canso— 1.  That  the  knowledge  of  the  incumbnmce  was  immaterial, 
as  the  defendant  had  expressly  covenanted  against  it.  2.  That  the  mortgage  bemg  an  in- 
cumbrance, the  plaintiff  had  a  right  to  remoye  it,  and  sue  upon  the  coyenant.  Hdd,  that 
the  causes  of  demurrer  were  well  assigned. — Ibid. 

38.  A  contract  cannot  be  confessed  and  ayoided,  and  also  denied  by  alleging  a  difierent  con- 
tract, in  the  same  paragraph  of  tiie  answer.  Such  allegation  is  surplusage. — Cnmk  y.  Cole, 
485. 

39.  Suit  to  recoyer  damages  for  die  unlawftd  taking  of  property.  Answer,  1.  A  general  de- 
nial. 3.  That  the  property  belonged  to  A.,  who  frandulentiy  conyeyed  the  same  to  the 
plaintiA  to  definandhis  creditors;  tiiat  while  he  owned  the  property  it  was  attached  by  one 
of  tiie  defendants,  wlu>  was  deputy  sheriff,  on  proceedings  for  debt  by  B.;  that  while  the 
property  was  in  the  hands  of  the  sheriff,  under  attadiment,  an  execution  was  issued  upon  a 
judgment  in  feyor  of  B.,  whidi  was  levied  upon  the  same  property  by  the  same  person; 
that  this  was  the  taking  complained  of.  No  r^ly.  It  was  admitted  that  the  taking  was 
upon  execution  issued  upon  a  judgment,  as  alleged  in  the  answer.  Held,  that  the  aveimant 
that  there  was  a  judgment  against  A.  must  be  taken  as  true. — Tkampeon  et  aL  y.  Cooper  et 
al.,  586. 

30.  A,  sued  B.  upon  time  promissory  notes,  alleging  in  the  complaint,  that  B.  "made  his 
promissory  notes,"  &c.  Upon  the  trial  A.  offered  in  evidence  three  notes,  signed — *'  C. 
by  B."  Upon  objection  they  were  excluded  because  they  did  not  tend  to  proye  tiie  aver- 
ment.   Held,  tiiat  this  was  right — Lawton  y.  Swikart,  563. 

81.  Where  the  complaint  is  sufficient  to  bar  another  suit  for  tho  same  cause,  and  it  was  not 
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demnrred  lo  in  tin  Court  below,  no  qnettkm  npon  Hi  gnffictecf  can  be  ndted  in  the  Sn- 
prcme  Conrt— ^Beaitf  eluz.r.The  First  Pntb^erian  Ckwrdk,  ^.,  568. 

SeeAcTioir,  6;  Amkxdmbkt,  S,  4 ;  AROUMSirT;  CoKTiKtrAHCX,  2;  Conposi.Tioire,  12, 18, 
19;   CoTBiTANT,  1,  9,  3;   Dowxr,  1,  2;   Estofpbl;    ExscvTioir,  4;  F&aud;   Iin>icT- 

MBITT;  JUDOmBKT,  8;  JuDO VSKT  KoN  ObSTAKTB  YXSXDIOTO ;  JUBISDICTIOK,  8;  LlXI- 

TATION8, 2;  Mistakb;  MoBTGJLGB,  1,  7,  8,  9;  Nb  Exbat,  1,  2,  S;  Obdebs,  1,  9;  Pab- 
TiBS;  PR0MI880BT  NoTBS,  1,  6, 13;  Rbcooitizakcb,  5,  6;  Replbtik,  1;  Sbt-Oft; 
Sobriff's  Sale,  6,7,8;  Slander;  Subscriptiok  op  Stock,  5;  Sitbbtt  of  thb 
Peace;  Vbvdob  akd  Purchabbb,  2. 

POSSESSION. 
SeeEjcBLBMBHTS,  3, 4;  Lease;  Mobtoaob,  1;  Pboxibsobt Notes,  14. 

POWER  OF  ATTORNEY. 
See  Attobhbt  im  Pact. 

PRAC13CS. 

1.  Where  a  motion  for  a  new  trial  has  been  oyermled,  Ais  Conrt  wiU  not  interfere  with  tbe 
yerdict  on  the  ground  that  it  is  not  sustained  by  the  evidence,  except  in  extreme  caaesj — 
Brmuon  y.  JTtdbnan,  8. 

2.  To  entitle  a  party  to  a  new  trial  on  the  ground  of  newly  discoyered  eyidenoe,  it  must  ap- 
pear that  the  eyidence  is  not  merely  cnmulatiye;  that  it  was  disooyered  after  the  trial;  tiiat 
there  was  no  want  of  diligence;  and  that  it  would  probably  change  llie  result. — Ibid, 

3.  The  issue  joined  in  a  justice's  Court  remains  in  the  Circuit  Court  on  mppttL-^Ckapman  y. 
Cleoinger,  23. 

4.  Application  to  set  aside  a  judgment,  on  Ibe  ground  that  the  party  did  not  know  tlial  it  was 
rendered  against  him.  He  was  present  at  the  trial,  and  on  tiie  return  of  tfie  yerdict  mored 
for  a  new  tiifl  and  in  arrest  of  judgment,  and  no  reason  appeared  for  liis  ignorance.  EMd^ 
that  there  is  nothing  in  the  case. — Ihid, 

5.  Where  no  objecdon  was  made  to  the  sufficiency  of  a  cause  of  action  in  the  Court  below, 
the  objecdon  cannot  be  taken  in  error,  if  there  be  enough  to  bar  anotiier  action  for  the  same 
caxuit,-^Harper  y.  Pound,  32. 

6.  An  immaterial  issue  of  law  left  undecided  is  no  cause  for  a  reyersal. — Bird  y.  MeEhame^ 
40. 

7.  Suit  by  a  guardian  of  minor  heirs  against  a  lessee  of  the  administrator  for  the  use  and  oc- 
cupation of  a  certain  shop.  The  defendant  set  up  his  lease,  the  yalidity  of  irindi  the  plain- 
tiff denied.  The  defendant  introduced  as  eyidence  an  order  of  Court  authorizing  a  sale  of 
the  rents  and  profits  for  the  payment  of  debts,  and  a  second  order,  confirming  the  adminis- 
trator's report  of  the  leasing  of  tlie  property.  Ho  then  offered  die  lease  in  eyidence,  bol  it 
was  excluded.  It  was  contended  that  if  the  orders  were  all  the  proceedings  authorizing  the 
lease,  it  was  inadmissible;  and  if  they  were  not,  all  the  proceedings  should  haye  been  intro- 
duced. HM,  that  a  party  may  proye  the  facts  in  his  case  in  the  order  iriiicfa  he  may  pre- 
fer; that  it  cannot  be  presumed  that  if  the  lease  had  been  introduced,  the  defendant  would 
haye  rested  his  case  upon  it  and  the  orders;  but  that,  on  the  contrary,  it  must  be  presumed 
that  the  proper  proceedings  had  preceded  the  order  of  confirmadon. — PiaU  r.  Dawa,  60. 

8.  The  statute  does  not  require  the  signature  of  the  judge  to  be  repeated  after  ereir  entry 
upon  the  record,  but  at  the  dose  of  each  day's  proceedings.  The  transcript  in  this  case  is 
certified  by  the  clerk  to  be  of  an  entry  of  record  among  the  proceedings  of  a  giyen  day. 
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it  tnffideiit.    The  Sapmne  Court  will  presume  the  day's  prooeedings  were  signed  at  die 
dose.— <8^»ft  ef  a/,  t.  MiUard,  158. 

9.  Bfbtion  to  set  aside  an  execation  and  sale.  Motion  snstained.  There  was  an  appeal  ftom 
a  judgment  below  to  the  Supreme  Court.  The  judgment  was  affinned;  but  before  a  ses- 
sion of  the  Circuit  Court  after  the  affirmance,  and,  of  codrse,  without  any  order  of  that 
Court  to  enter  the  opinion  of  the  Supreme  Court  upon  the  record,  the  cleric,  in  vacation, 
issued  an  execution  upon  the  judgment.  Hddf  that  the  appeal-bond  having  been  filed, 
stayed  proceedings  in  the  Circuit  Court  for  three  years,  unless  the  stay  was  sooner  removed 
by  order  of  the  Supreme  Court;  that  the  clerk  of  the  Circuit  Court  had  no  authority  to  act 
in  the  premises  during  that  time,  if  he  would  have  afterwards,  tQl  ordered  by  the  Circuit 
Court;  that  the  certificate  ftom  this  Court  is  to  the  Court,  not  to  the  derk,  belG|v. — Cktpper 
a  al.  V.  Bailey,  160. 

10.  Where  testimony  is  objected  to,  the  ground  of  the  objection  must  be  stated.— l/wii/bntf  tt 
al,  V.  Thomas,  167. 

11.  The  finding  of  a  Court  upon  issues  of  &ct  formed  under  the  old  practice,  but  tried  under 
the  new,  is  treated  by  this  Court  as  if  the  suit  had  been  instituted  under  the  code. — Staier 
et  al,  V.  Hill,  176. 

12.  The  Court  may  permit  a  new  complaint  to  be  filed  in  place  of  a  previous  one  lost;  and 
on  appeal,  if  the  reasons  upon  which  the  Court  acted  do  not  s^pear,  they  will  be  presumed 
to  have  been  suffldent. — Ferry  v.  Jcne$,  2S6. 

13.  Where  there  was  no  motion  for  a  new  trial,  the  Supreme  Court  will  not  look  into  the  suf- 
ficiency of  the  evidence,  thou^  it  be  otherwise  properly  in  the  record.— Z>emui^  v.  Patter^ 
mm,  851. 

14.  Where  the  defendant  fails  to  appear,  judgment  may  be  rendered  by  de&ult,  without  pre- 
viously entering  a  rule  for  an  answer.— TVeir  et  al,  v.  GaalaU,  265. 

15.  Where  the  evidence  is  not  in  the  record,  the  verdict  of  a  jury  will  not  be  disturbed  by  the 
Supreme  Court,  except  in  extreme  cases. — Coyner  v.  Lynde,  282. 

16.  This  Court  cannot  say  that  the  rejection  of  evidence  was  error,  where  there  is  nothing  in 
the  record  showing  its  relevancy  to  the  case  made. — MiUa  v.  Elhn  el  al,,  829. 

17.  In  cases  turning  upon  the  weight  of  evidence,  the  Supreme  Court  will  seldom  interpose, 
if  the  evidence  tends  to  support  the  judgment     The  State  ex  rd,  Blair  v.  Bobeaon  et  al,,  879. 

18.  Appeanaoe  and  answer  waive  proof  of  publication. — Tem[Ueton  et  al,  v.  Hunter,  880. 

19.  Where  a  motion  to  strike  out  a  pleading  raised  a  question  of  fyyet,  and  the  record  did  not 
show  what  the  ilust  was,  the  Supreme  Court  presumed  that  the  motion  was  correctly  over- 
ruled.— Ihe  President,  ^.,  v.  Gmwdl,  381. 

20.  Where  all  the  evidence  is  not  in  the  record,  this  Court  cannot  judge  of  the  correctness  of 
the  ruling  of  the  Court  below  in  the  denial  of  a  new  trial,  or  upon  any  other  point  arising 
upon  the  evidence.—- Ifimwy  v.  Ferguson,  898. 

21.  An  omission  which  might  have  been  corrected  on  objection  in  the  Court  bdow,  is  not 
available  as  error  on  mpp^alj-^Ruger  v.  Bungan,  on  p.  452. 

SeeAcTiOK,  6;  Bill  of  Exceptions;  Bribfs;  Chakgbbt;  ConTDruANOB;  Costs; 
Cbiminal  Law,  6,  7,  8;  Depositioks;  Dowbb,  2;  Etidbvcb,  12;  Exboutobs  abd 
Admibistbators;  Ibstbuctiobs  to  the  Jubt;  Judgxebt,  1,  2, 3;  Jubt;  Nb  Ex- 
bat;  New  Tbial;  Pabtibs;  Pbbsobal  Pbofbbtt;  Plbadibg,  5,  6, 12, 18;  Bscoo- 
bizancb;  Slabdbb,!;  Specific  Pxbfobmabcb;  Sub8Cbiptiobof8tock,5;  Tbusts, 
2;  Ybnub;  Witness. 

PKACTICE  IN  THE  SUPREME  COUBT. 
See  Ambbdmbkt,  2;  Appeal;  Bill  of  Exceptiobs;  Bbiefb;  Chabcbbt;  Costs,  1, 2; 
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DBVotiTieva,  9;  Sbbob;  Quaxdiut  axp  Wamd,  4;  JiTxiM>i€Ti«ar»  9;  Kbw  Tmulm^  1 
to  5,  9, 10;  Fractios,  1,  5,  6,  8,  9, 11, 13, 15, 16, 17, 19, 90,  21;  Kmbrtxd  Cau;  ¥▲• 
BLuroB,  1. 

PRECIPE. 
See  SuMMOvs. 

FBBFEBBNCE  OF  CBEDIT0B8. 
See  DsBTOB  aitd  Cbbditos. 

PROCESS. 
See  SuiCMOirs. 

FROmSSORT  NOTES. 

1.  In  a  BBit  apon  a  promiBsory  note  payable  to  a  certain  fixm,  bj  sereral  plaintiflb  deaciibiiig 
themflelTet  ai  parlnen  composing  <be  Ann,  proof  that  thej  eonatitnted  tlie  finn  ia  oidy  le- 
qoiied  where  their  title  ae  payees  of  the  note  u  pot  in  Imua  by  eoiae  form  of  pleading  Teti- 
fied  by  affidaTit— £eM  dt  oL  v.  SimoM  ce  a/.,  83. 

2.  A  note  payable  at  a  bank,  is  payable  in  the  bank;  andanote  payaUe  at  or  iaabank,  is  pay- 
able to  the  holder,  or  his  ag;ent,  in  the  bank,  at  its  oonnter.-^^Datns  t.  MeAlpine^  137. 

3.  Suit  by  B,  for  the  nse  of  D,,  upon  a  promissory  nota*  Fkas  of  payment,  and  aoooid  and 
satisfiMstion,  to  and  with  B,;  and  of  firand,  want  of  oonsidention,  &c.  Issnes.  Trial  and 
judgment  for  defendant.  The  Court  refused  to  instruct  the  joey  that  M.  coold  not,  by  ob- 
taining a  receipt  from  B.  (die  payee  of  the  note)  that  he  had  paid  the  said  note  to  him,  pie- 
yent  Z>.  from  recovering  the  amount  of  the  note,  from  the  maker,  in  the  name  of  B.,  the 
payee,  if  M.  knew,  i^en  he  paid  the  note  to  B,  that  Z>.  was  the  eqoitaUe  owner  tfaeno( 
though  it  had  not  been  assigned  to  him  by  indorsement.  Held,  that  the  instmctiaa  as- 
serts a  correct  abstract  principle  of  law.— tfiurfce  t.  Moon,  160. 

4.  The  plaintiff  in  a  suit  upon  a  promissoiy  note,  may  fill  up  a  blank  indorsement  to  himBelf 
upon  the  trial;  but  it  is  unimportant  whether  the  Uank  be  filled  up  or  muL-^Fary  y.  Jamm, 
226. 

5.  An  agreement  between  the  principal  maker  and  the  payee  of  a  pronussoiy  note,  widiovt 
the  consent  of  the  surety,  to  extend  the  time  of  payment^  in  consideration  of  usurious  inter- 
est, does  not  dischaige  the  surety. — Shaw  el  al,  r.  Binkard,  227. 

6.  In  a  suit  upon  promissory  notes,  an  answer  admitting  the  execution  as  surety,  setting  np 
payment  as  to  part,  and  a  discharge  as  to  the  balance,  by  an  agreement  between  the  princi- 
pal and  the  creditor  for  an  extension  of  time  for  a  valid  consideration  paid  to  the  latter, 
without  the  consent  of  the  surety,— Is  good  on  demurrer.^-Zdiirf. 

7.  The  question  whether  pendl-nuuks  made  on  a  note  indicate  its  cancellation,  is  properiy 
for  the  jury ;  for  it  could  not  be  said,  as  a  point  of  law,  that  such  marics  imported  a  cancel- 
lation of  the  note. — J^ockUm  v.  Graves,  294. 

8.  Suit  upon  a  promissoiy  note,  commenced  before  a  Justice  of  the  peace.  There  was  no  an- 
swer. From  the  erldenoe  it  appeared  that  the  defense  was  a  failure  of  consideration.  Tliere 
was  no  testimony  as  to  what  the  note  was  given  for;  but  the  bill  of  exceptions  stated  that 
it  was  alleged  by  the  defendant,  and  not  denied  by  die  plaintiff,  that  the  cause  had  been 
tried  before  the  justice  upon  its  merits — ^no  one  pretending  that  the  note  was  given  for  any 
other  consideration  than  a  certain  buggy,  or  that  the  parties  had  ever  had  any  other  deal- 
ings. The  evidence  was  directed  to  the  value,  &c.,  of  the  buggy,  which  was  in  the  posses- 
sion of  the  defendant.    In  the  absence  of  pleadings  and  evidence  upon  the  point— AeU^  that 
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the  statement  gnffidently  showed  that  the  note  wm  giwea  for  tiie  boggy.  Bdd,  also,  that 
die  action  hailing  originated  before  a  jnstioe  of  the  peace,  eridenoe  of  a  fiulme  of  considera- 
tion was  admissible  withont  plea. — Edfer  y.  Jdhf,  382. 

9.  A  promissory  note  is  prima  fiuM  eyidence  that  it  was  giyen  upon  a  yalnable  consideration^ 
and  where  there  was  eyMenoe  strongly  tending  to  show  a  mere  accommodation  note,  with- 
out consideration  moring  from  the  payee  to  the  maker,  yet  the  jury  haying  passed  npon  it, 
the  Court  wonld  not  distnrb  tlieir  yerdict. — Shirhey  y.  Ruthaford,  414. 

10.  Suits  on  notes  made  payable  to  E.  M.  Brvee  ff  Co,,  and  G.  A,  KunMer.  The  complaints 
were  by  EU  M.  Bruce  and  Heary  Brutx,  and  Gustavus  A.  KunUer,  and  diey  allege  tliat  the 
notes  were  payable  to  them.  Copies  were  set  out  in  the  complaint,  and  the  notes  admitted 
in  eyidenoe.  MM,  that  there  was  no  error.— £tifiib2er  y.  TumHng,  and  Grover  et  al.  y. 
Bruce  et  al,  418. 

11.  In  a  snit  npon  a  promissory  note  and  an  account,  the  defendant  fiiQed  to  appear,  and 
judgment  was  taken  by  de&nlt  The  finding  was  npon  the  note  alone.  The  Court  as- 
sessed the  damages.  Heldt  that  there  was  no  error. — Kaujman  et  al,  r.  Forchheimer  et  al,, 
419. 

IS.  In  a  snit  by  die  assignee  of  a  promissory  note  against  the  indorser,  a  transcript  of  a  suit 
by  the  assignee  against  die  maker,  before  a  justice  of  the  peace,  was  offered  in  eyidenoe, 
by  which  it  i^peared  tliat  the  caose  was  tried  on  its  merits,  and  judgment  rendered  for  the 
defendant,  becanse  the  note  was  giyen  without  consideration,  ^dd,  that  this  record  was 
prima  facie  eyidenoe  against  the  yalidity  of  the  note,  eyen  if  the  indorser  had  no  notice 
of  the  proceedings. — Tarn  y.  Shaw,  469. 

18.  But  if  the  complaint  in  sudi  case  allege  such  notice,  and  the  answer  nowbere  deny  it,  it 
need  not  be  proyed.^/friif. 

14.  The  person  haying  possession  of  a  promissory  note,  is  presumed  to  be  the  equitable  owner 
of  it,  ahfaongfa  it  be  not  indorsed  by  die  payee ;  and  such  person  may  transfer  it  by  indorse- 
ment in  such  a  manner  as  to  make  himself  ttable  to  an  acdon  by  the  assignee. — Ibid, 

15.  By  sudi  an  indorsement,  the  note  is  warranted  to  be  yalid,  and  the  maker  solyent  and 
able  to  pay  it;  and  diligence  to  collect  of  die  maker  is  only  necessary  in  reference  to  die 
latter  braadi  of  die  warranty  .—/6iicf. 

16.  Where  a  note  is  inyalid,  snit  may  be  brought  immediately  against  the  indorser,  widiout 
haying  sued  the  maker. — Ibid. 

See  Bills  or  Exchakob;  Daxaobs,  1;  EyiDBNCs,  14;   Exbcutobs  akd  Adxikibtba 

TOBS,  S;  JimiSDiCTiOK,  4;  Obdbbs,  1;  Fabtibs,  7,  9;  Pubadino,  30;  Sbt-Off,  4. 
Oumership  of.]  See  Pabtibs,  6;  Fenfy  y.  Jones,  226. 

PROOF  OF  PUBLICATION. 
Appearance  and  answer  waiye  proof  of  publication.-^7<smp&toii  et  al,  y.  Bunter,  380. 

PROTEST. 
See  Obbebs,  8. 

PUBLICATION. 

See  Pboof  ob  Publioatiob. 
Order  for,]  See  Exbcutobs  aitd  AjoimrxsTBATOBa,  5. 

PUBLIC  INDECENCY. 
See  CBumrAL  Law,  9. 
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PUBLIC  POLICY. 
Bee  Custom,  S;  Rbpbmsxtatioxs,  1. 

PUBCHASE-MONEY. 
SeeDAXAOu,  2;   Exxcutiox,  4;   Bbpsbbxntatioxs,  3;    SBxau'r's  Saub,  1 ;  YunDOs 

AXD  PUBCHASXB,  1. 
S. 

RAILROAD  COMPANY. 

I.  In  a  suit  agauut  a  railroad  company  for  damages  for  injnring  catde,  the  wilnenea  esti- 
mated the  yalne  of  the  property  Tarionfllj  fi:om  90  dollars  to  40  doUais.  Hdd,  that  the 
Court  might  find  the  yalne  to  be  87  dollars. — JMadimm,  ^c,  JRailroad  Co.  y.  Herod,  2. 

9.  Section  3,  ch.  93,  Acts  of  1853,  is  nnconstitntaonal. — Ibid. 

3.  The  act  of  March  1, 1853,  relatiye  to  compensation  for  animals  lulled  or  ij^nred  bj  rail- 
road machinery  (Laws  of  1853,  p.  113},  is  in  the  natore  of  a  police  regulation  designed  to 
promote  the  security  of  persons  and  property  passing  upon  the  road;  and  hence,  though 
the  owner  of  the  animal  be  not  an  adjoining  proprietor,  and  be  guilty  of  negligence  in  per- 
mitting it  to  stray  upon  land  adjoining  the  road,  he  may  reooyer,  if  the  company  has  ftiled 
to  comply  with  the  requirements  of  the  statute. — The  Indianapolit,  |%.,  Baiiroad  Gx  t. 
TowMend,  38;  The  Jeffersonviile  Baiiroad  Co.  y.  Appkgate,  49;  The  JndiamqK)li$,i-e.,Baa' 
road  Co.  y .  Meek,  Brandon  and  Hughea,  502 ;  The  JeftrmmviUe  Baiiroad  Co.  y.  Dm^Acrty,  549. 

4.  But  should  a  person  yolnntarily  place  his  animal  upon  the  track,  it  eeenu  he  oould  not  ro- 
coyer,  but  might,  perhaps,  be  regarded  as  haying  abandoned  his  property. — Ibid. 

5.  It  is  only  where  this  company  has  taken  possession  of  or  appropriated  property  in  tlie  con- 
struction of  her  work,  that  they  may  be  sued  for  damages  in  the  mode  prescribed  by  §  3  of 
the  act  of  January  13, 1849,  amendatory  of  the  act  of  inoorpoiation. — The  InnHana^  fpc., 
BaUway  Co.  y.  Boden,  96. 

6.  But  a  railroad  company  is  liable  for  an  iigury  resulting  JErom  the  constmction  of  their  wod^ 
as  at  conmion  law,  where  no  remedy  is  giyen  by  the  charter. — Ibid. 

7.  The  opinion  of  a  witness  as  to  the  amount  of  damage  resulting  from  the  oonstmctkm  or 
operation  of  a  railroad,  is  not  competent  eyidence. — The  Evangvitie,  ^.,  Baiiroad  Co.  t. 
Fitzpatrick,  120;  The  Same  y.  Stringer,  551. 

8.  The  jury,  in  determining  the  amount  of  such  damages,  are  to  ezdude  from  their  conaider- 
ation  all  future  benefits  that  may  accrue  to  the  owner  of  tiie  land,  from  the  construction  or 
operation  of  the  road. — Ibid. 

9.  The  fact  that  a  landholder  is  obliged,  by  the  construction  of  a  railroad  through  his  farm,  to 
make  additional  fences,  may  be  considered  in  estimating  the  damages. — lidd. 

10.  Quoare,  whether  a  railroad  company  can  be  compelled  to  m^MntMn  one-half  of  a  pilltiffii 
fence  separating  its  roadway  from  an  adjoining  farm. — Ibid. 

II.  A  judgment  in  a  proceeding  to  assess  damages  for  land  taken  by  a  railroad  conqMiiy, 
which  requires  that  not  only  the  amount  assessed  by  the  jury,  but  also  the  costs  of  suit  p^iJl 
be  paid  before  the  land  shall  yest  in  the  company,  is  erroneous. — Ibid. 

12.  On  appeal  to  the  Circuit  Court  from  a  judgment  by  a  justice  of  the  peace,  against  a  nil- 
road  company  for  killing  stock,  a  judgment  for  double  damages  and  a  do<^et-fee»  under  f 
3  of  the  act  of  March  1, 1853  is  erroneous. — The  Indiana,  ire.,  Baiiway  Co.  y.  Cropen,  S92 ; 
The  JefferwonvUle  BaUroad  Co.  y.  Dougherty,  549. 

13.  In  a  suit  against  a  railroad  company  to  recoyer  damages  for  stock  killed  by  their  can,  at 
a  point  on  their  road  where  a  highway  had  been  established,  which  highway,  though  shown 
to  haye  been  abandoned  by  the  public  for  two  yeaa,  waa  not  shown  to  haye  been  yaoMed, 
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Hie  plaintiff  must  prove  ndflcoiidiict  or  negligence  on  Ae  pert  of  the  company  or  tiieir  agents. 
— /Mtf. 

14.  A  raihoad  company  Is  not  liable  nnder  the  statute  of  1853,  ibr  an  injury  to  stock  resolting 
ftom  fright  at  their  cars,  where  the  animal  was  not  tonched  by  any  car,  looomotiTe  or  other 
carnage  belonging  to  the  company. — Peru,  frc^,  Railroad  Co.  y.  ffaaht,  409. 

15.  A  smt  brought  in  tiie  Common  Pleas  against  a  railroad  company  for  UUing  cat^,  is  not 
goyemed  by  the  statute  of  1853,  but  by  the  common-law  rules.— 27U  JeffenonviUe  RaUroad 
Co,  T.  Martin^  416. 

16.  Hience,  the  complaint  must  charge  negligence,  unskHlfulness,  or  wiUinl  misconduct,  on 
the  part  of  die  company  or  their  agents,  and  that  such  negligence,  &c.,  was  the  proximale 
cause  of  the  injury. — Ibid, 

17.  An  agreement  by  a  railroad  company  to  cross  a  stream  north  of  a  certain  street,  re- 
quires them  to  cross  the  stream  where  a  northerly  line  from  such  street  would  intersect  it. 
— The  New  Albany ,  ^.,  Railroad  Co.  y.  McCormick,  499. 

18.  Conditional  subscriptions  of  railroad  stock  may  be  valid. — Ibid. 

19.  Upon  the  acceptance  of  a  conditional  subscription  by  the  entry  thereof  by  the  company 
upon  the  record,  the  contract  of  subscription  is  complete  and  absolute,  ani  the  subscriber 
is  a  stockholder;  and  no  notice  from  the  company  is  necessary  before  bringing  suit  upon 
the  subscription. — Ibid. 

20.  But  if  notice  of  the  location  according  to  the  conditions  were  necessary,  an  agreement 
that  the  kind  of  notice  named  in  the  contract  should  be  sufficient  would  not  render  invalid 
any  other  kind  of  notice  which  might  be  in  itself  sufficient  in  point  of  fact. — Ibid. 

SI.  If  the  stockholder  be  a  resident  of  a  town  or  city  the  construction  and  operation  of  the 
road  through  such  town  or  city  would  ordinarily  be  sufficient  notice. — Ibid. 

83.  No  tender  of  a  certificate  of  stock  is  necessary  before  suit  brought.  Such  certificate  does 
not  constitute  the  titie  to  the  stock.  The  registry  of  the  stockholder's  name  upon  the  stock- 
book  of  the  company,  opposite  the  number  of  his  shares,  gives  him  his  title. — Ibid. 

S8.  In  a  suit  against  a  railroad  company,  by  an  employ^  engaged  as  an  engineer  in  running 
a  train  upon  the  road,  to  recover  for  injuries  sustained  in  such  service,  the  plaintiff  must 
allege  and  prove  negligence  on  the  part  of  the  company,  by  means  whereof  the  injury  was 
caused. — Tke  IndianapoUi,  ft:.,  RaUroad  Co.  v.  Love,  554. 

S4.  There  is  no  implied  warranty,  generally,  of  the  completeness  or  fitness  of  the  road  or 
rolling  stock,  as  between  the  company  and  their  employ^. — Ibid. 

25.  But  there  are  many  exceptions.  ^For  instance,  if  a  defect  existed  in  the  road  which  was 
known  to  the  company,  but  which  it  was  impossible  for  them  to  remove  immediately,  and 
in  consequence  of  such  defect  the  road  vras  unsafb  but  not  impassable,  and  yet  they  should 
suffiar  an  employ^,  in  ignorance  of  the  defect,  to  attempt  to  pass  upon  the  road,  and  in- 
jury should  thereby  result  to  him,  the  company  would  be  liable.  So,  on  the  other  hand, 
if  the  employ^  had  knowledge  of  the  defect,  and  the  employers  had  not,  the  latter  would 
not  be  liable.  And  where  both  parties  had  such  knowledge,  each  takes  the  risk,  unless 
tiie  company  undertake  to  give  special  directions  as  to  the  mode  of  operating. — Ibid. 

26.  Whetlier  it  is  the  dutjr  of  the  company  or  of  their  engineer  to  see  to  and  keep  in  safe  con- 
dition a  crossing,  or  other  unsafb  point  on  a  railroad,  is  a  question  of  fiftct  for  the  jury. — 
Ibid. 

5tt.  B  9mmi,  that  where  an  injury  to  an  employ^  of  a  railroad  company  resulted  from  his 
own  negligence  or  carelessness,  jn  fiiHing  to  discharge  some  reasonable  duty;  or  where  the 
employ^  and  the  company  were  equally  to  blame  for  the  injury,  the  company  is  not  liable. 
— ZM. 

28.  Two  of  tiie  questions  arising  in  tiiis  case  were  decided  in  the  case  of  the  same  company 
againsC  FitqHOriek,  aupra. — Tk€  EvammriUe,  4re»,  Railroad  Co.  v.  Cochran,  560. 

Vol.  X.— 43 
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M.  In  a  prooeediBg  by  «  ndlnMid  compnij  to  appropffate  iHids  Ibr  •  tit/bA  of  wtej,  ih»  ttete- 
ments  of  witnesses  touching  the  TBlne  per  acre  of  the  lands  appropriated,  aie  admiisiMe. 

•0.  Where  the  jniy,  in  snch  a  case,  were  sent  to  examine  the  piemises,  and  the  record  con- 
tained nothing  in  relation  to  the  impression  produced  upon  tlie  minds  of  tibe  jury  bjthe 
examination,— 4flU,  that  the  evidence  was  not  all  in  the  record,  though  die  hill  of  exeepdons 
stated  diat  it  contained  it  all.— /ftuT. 

31.  Eyidenoe  is  that  which  produces  couTiction  on  the  mmd,  as  to  the  existence  of  a  fiuL — 
IM. 

n.  An  ocular  examination  of  the  premises  alleged  to  haye  been  injured,  might,  in  tins  in- 
stance, have  that  effect,  as  well  as  an  oral  detail  of  drcumstanoes.—- /6uf. 

See  Ck>RFOBATiovB,  6  to  13, 16;  Judomsitt,  4;  SuBscsiPTioir  of  Stock. 

BECEIPT. 
See  Bailmbkt,  1 ;  Coktxact,  7,  8;  Plbadiko,  1,  2;  Promissory  Notbs,  3. 

RECEIVINQ  STOLEN  PBOPEBTY. 
See  CnniiirAii  Ljlw,  1. 

BECOOKIZANCE. 

1.  An  action  upon  a  recognizance  for  appearance  in  the  Circuit  Court  may  be  brought  in  the 
Common  Fleas,  if  the  amount  is  widiin  the  jurisdiction. — McCoU  etaLT.  The  State  ex  rd. 
Chipman,  50. 

2.  Where  a  justice  of  the  peace  has  committed  a  defendant  charged  widi  a  baflable  offense, 
for  fiulure  to  enter  into  recognizance,  the  sheriff  may,  before  an  indictment  is  found,  and 
widiout  an  order  of  the  Court,  judge  or  deik  fixing  the  amount  of  bail  required,  accept  bail 
in  the  amount  specified  in  the  warrant  of  commitment. — IM. 

3.  In  a  suit  upon  a  forfeited  recognizance,  where  judgment  was  taken  nU  didt,  it  cannoc  be 
objected  on  appeal  that  the  recognizance  was  defective. — Patterson  et  al.  t.  The  State,  S96. 

4.  Bj  the  statute,  the  plaintiff  or  relator,  in  a  suit  upon  a  defbctive  recognizance,  maj  suggest 
the  defect  in  his  complaint,  and  recover  to  the  same  extent  as  if  the  recognizance  were  per- 
fect; and  the  failure  to  make  such  suggestion  in  the  first  instance,  can  always  be  cured  bj 
amepdment. — Ibid. 

6.  In  this  case,  the  sheriff's  deputy  returned  the  recognizance  thus:  "Taken  and  approved 
by  me,  this  20th  day  of  October,  1852.  Wm.  J.  Mclnioeh,  sheriff;  by  John  Cole,  deputy." 
Hdd,  fltst,  that  the  return  was  good.  Second,  that  if  the  defendant  wished  to  put  in  issue 
the  deputy's  authority,  he  should  have  raised  his  objection  by  answer. — Ibid. 

6.  Under  art.  5,  2  B.  S.  p.  364,  the  death  of  the  principal  in  a  recognizance,  after  forfeitsrs 
entered,  may  be  pleaded  by  the  bail  in  bar  of  an  action  against  him  upon  the  recognizance, 
except  for  costs.— TToo^^  v.  The  State,  532. 

BECOBB. 

On  Af^Mol.]    See  Axbndmbkt,  2;  Nbw  Tbi^  2,  5;  Practicb,  15, 16, 20. 
0/  Mortga^.]  See  Mortgaob,  1,  7. 

Of  Formgn  WiU,]  See  Will^  4. 

BECOUPBfENT. 

This  Court  wfll  not  hold  that  damages  for  refusing  to  comply  with  an  ariiHiation-bond^  touch- 
ing  diffBrenoes  growing  out  of  a  contract,  can  be  made  matter  of  recoupment,  wlieve  die 
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eompialiU  does  not  indicate  tlint  tlie  cnue  of  action  had  any  connection  yriA.  socb  oontiact» 
and  tbe  evidence  is  not  upon  the  record,— if,  indeed,  it  would  in  any  case;  and  certainly 
such  damages  could  not  be  made  matter  of  set-off.-^lfiZei  r.  EUdn  tt  cd,  3S9. 

RE-ENACTMENT. 
See  Statutbs,  8. 

BBFORMATION  OF  PLEADINGS. 
See  Plsadino,  IS,  IS. 

BELATIONSHIP  TO  JUDGE. 
See  YuKirn,  9, 8. 

RELEASE. 
See  Pabtixb,  5;  Witvbss,  4,  6. 

RENT. 
See  Ybkdob  and  PuncHAfiSR,  8. 

RENTS  AND  PROFITS. 
See  Shsriff'b  Sujb,  6,  8. 

REPEAL. 
See  Statutbs,  8. 

REPLEVIN. 

1.  In  an  action  before  a  justice  of  the  peace,  for  the  recoyery  of  personal  property,  the  com- 
plaint must  allege,  that  the  property  sought  to  be  recovered,  has  not  been  taken  by  virtue  of 
an  execution,  or  other  writ,  &c.;  must  be  verified  by  affirmation,  or  affidavit;  and  a  bond 
must  be  filed  before  the  writ  issues ;  otherwise  the  Court  has  no  jurisdiction  of  the  cause. 
-^DoweU  et  al.  v.  Rickardaon,  578. 

8.  A  verdict  in  fiivor  of  the  plaintiff,  in  replevin,  is  bad  for  uncertainty,  if  the  Court  cannot 
detennine  from  it  what  property  the  jury  intended  to  find  belonged  to  him. — Ihui. 

REPLY. 
See  PiAADiNO,  2,  3,  6, 16,  21,  84,  85. 

REPRB8ENTATI0NS. 

1.  Where  a  bidder  at  sheriff's  sale  prevents  other|  from  bidding,  by  representations  teaching 
the  object  of  his  bid,  and  buys  the  property  at  a  price  much  below  its  value,  the  sale  is  Toid, 
as  against  public  policy.^G^t(&e>f  v.  Carter,  16. 

8.  But  where  no  penon  was  influenced  by  such  representations,  except  tiie  attorney  of  the 
esecotkni-plaintiff,  and  it  did  not  appear  that  he  would  have  bid  mors  than  enongfa  to  eover 
the  debt,  a  sale  for  the  amount  of  the  debt  was  held  valid,  tiiongh  that  imount  was  mmch 
less  than  the  value  of  the  property  .-*/6i(f. 

8.  The  representation  in  this  case  was,  that  the  bidder  wished  to  purchase  the  property  for  the 
use  of  the  execution-defendant  and  his  fiunily;  but  the  statement  was  not  reduced  to  writ* 
ing.  There  was  no  contract  or  understanding  between  the  purchaser  and  the  execation4e- 
fendant,  nor  did  the  latter  advance  any  part  of  the  purchase-money,  nor  was  there  any  proof 
of  fraud.    Held,  that  no  trust  iras  created. — Jlnd, 
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4.  A  iMrtf  k  pmoiiMd  to  know  the  oonfteoti  of  an  instroMiik  wUdi  he  ngiit,  ud  bas,  tlien- 
fora,  DO  right  to  rdj  apon  the  itatemento  of  the  other  peity  ei  to  ito  legal  titdtk^-^Nnt  Air 
hoMijf,  4rc.,  BaSroad  Co.  t.  Fidda,  187. 

5.  It  cannot  be  said  that  the  market  ralue  of  a  oonunoditj  is  pecnliariy  within  the  know- 
ledge of  one  penon  moxe  than  another,  as  the  chaimeli  of  information  are  eqnallj  open  to 
all;  and  e  partj  to  a  contract  of  sale  of  ft  marketahle  commodity,  has  no  rig^  to  rdj 
npon  tiie  representations  of  the  ether  party  touching  the  market  Tahie  of  that  commodity. 
-^Onmk  T.  Cok,  485. 

SeeCoBFOEATiovs,  17;  Fraud. 
Am  Indneemad  to  HarrM^.]        8ee  Hubbahp  axi>  Wits,  4,  5. 

BE8CISSI0N  OF  CONTRACT. 
See  COHTBAOT,  1, 9, 4. 

BESEBVED  CA8E. 

In  deciding  e  reserved  case,  the  Supreme  Court  cannot  look  beyond  the  qnestian  of  law  re- 
served in  the  Court  below. — Lagow  H  al,  t.  NaUon,  188. 

BESmUABY  IiBGATEES. 
See  BmrtiMMmm  of  'Dmcmi>wKTB'  Estatss. 

BE8I6NATI0N. 
Cff  Office.]  See  Officb,  1  to  5. 

BETAnJNG  SPIRrnJOUS  UQUOBS. 

An  information  under  the  liquor  act  of  1853  most  negatire  that  the  defendant  had  a  Eeenseto 
sell.— ^oiM  T.  The  State,  423. 

See  liiguoK  Cabm. 

BETUBN. 
See  BncoQinsAirGB,  5;  Shxbitv's  Salb,  1  to  4. 

BEYEBSAL  OF  JUDGMENT. 
See  Costs,  1,  S;  Pbaotics,  6. 

BIGHT  OF  ENTBY. 
On  breoA  of  OmMiim  Smhtequsfd,]     See  Covsitaitt,  5. 

tHOT. 
The  information  in  tiiis  case  diarges  several  persons,  naming  them  aD,  with  a  riot    The^ 


took  tiieir  trial  separately.    Upon  the  trial  of  the  ajqwUaot^  the  Court  instmoled  tiie  jury 
that  if  the  detadant  and  more  than  one  otAer  iptnon  entered  tlie  house,  Ac,  he  must  be 

found  guilty.    EM,  that  Ais  was  error.— *fiarti^&edb  y.  The  Sme,  459. 

« 

BOADS. 
See  Wats. 

BULE  FOB  ANSWEB. 
See  FftAOTiCB,  14, 
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BULliS  OF  THE  StTFREME  COUBT. 

Bnk  90.]  See  Bill  or  ExcBrrioirs,  1,  7. 

Rule  28.]  See  Brievs. 

S. 

"  SAID." 
7%$  Word,]  See  Iitbiotiibnt,  1. 

SAIJkBT. 

See  Cowdin  y,  Euff,  on  p.  85. 

SALE. 

See  EMBunoBiTTSy  1 ;  Fbauimi,  Statutb  of,  S. 
(}f  Depont  with  Wanhouteman,]       ;See  Bailment,  4. 
Of  Reed  Ettate.]    See  ComncTAXCB;   Trajii>b,  Statute  ot,  1;   Husbastd  axd  Wife, 

9;  MoKTOAOE,  6;  Shesifv's  Sale;  Tbusts. 

SCHEMES  rOB  DIVISION  OF  PBOPEBTT. 

See  Lottebt. 

SCHOOLS. 

1.  Section  1  of  ch.  87  of  the  Acta  of  185S,  anihorizing  incorporated  cities  and  towns  to  estab- 
lish public  schools  within  their  zespectiTe  ooxporate  limits,  and  to  levy  and  collect  taxes  for 
their  support,  is  unconstitutional. — The  City  of  Laftnfdte  et  al.  t.  Jennen,  70. 

3.  But  the  constitutional  restraint  applies  only  to  taxation  to  pay  for  tuition:  municipal  cor- 
porations may  be  authorized  to  leyy  and  collect  taxes  to  build  school-houses;  but  it  $eem$ 
that  in  such  case  the  assessment  should  be  for  the  specific  object — Ibid, 

See  Taxes,  1, 2, 8. 
Sckemei  in  aid  qf»]  See  Lottery,  2,  3. 

SCHOOL-HOUSES. 

It  is  for  the  township  trustees  to  determine  where  school-houses  are  necessary  and  convenient; 
and  a  contract  by  the  tmstees  for  the  building  of  a  sdiool-house  is  binding  on  tiie  town- 
ship, tfaou^  one  of  the  tmstees  protested  against  it — Oritt  y.  BromumBe  Towiuk^,  461. 

See  Schools,  2;  Taxes,  1, 2, 8. 

SCBIP. 
See  Daxages,  1. 

.    SECOKDABY  EVIDENCB. 
See  Etidenge,  3. 

SEPARATE  PBOPEBTT  OP  WIFE. 
See  HussAED  ahd  Wife,  2,  6  to  9;  Wills,  2. 

8EPABATE  TBIAL. 
See  Cbimieal  Law,  6, 16;  Bior;  Wmrsss,  1,  7, 8. 
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SET-OFF. 

1.  A  set-ofF  nnaocoinpanied  by  a  bill  of  particiilM  caimot  be  pleaded  by  way  of  amendmeiit 
to  the  answer. — Ferry  t.  Jontt,  236. 

S.  Suit  apon  a  note  and  acconnt.  Answer,  a  set-off  for  damages  done  by  plaintiff  to  defend- 
ant, while  tenant  on  defendant's  fann,  in  fanning  the  land  in  an  nnskillfiil  manner.  BM, 
that  tibe  setoff  was  bad  on  demurrer;  the  terms  of  the  contract  of  renting  sboold  have  been 
set  oat,  and  the  acts  of  omission  specified.— Sbc£ton  t.  Gravei,  294. 

8.  In  a  set-off,  the  daim  for  damages  should  be  set  oot  with  as  much  certainty,  as  in  a  cross 
action  for  them.— '/diitf. 

4.  In  a  suit  by  A.  against  B.,  the  defendant  cannot  plead  a  note  executed  by  ^.  and  C  jointly, 
as  a  set-off. — Ekanhaukip  t.  Rogen,  S99. 

5.  Tonching  the  mntnality  of  the  debt  sued  on,  and  that  pleaded  as  a  setoff,  te  code  does 
not  change  the  law. — Ibid, 

SeePtsADnro,  20;  Bacounonrr. 
8BTTLEBIENT  AND  DISTBIBUTION  OF  BECEDSNTS'  ESTATES. 


1.  Bytheprorisoof  f  116,  2  R.  S.  p.  275,a8a]tbyresidQai7]egatees  willlieinthaGoBunon 
Pleas,  to  set  aside  the  settlement  of  an  estate  for  a  mistaka  by  the  executor  in  fidUng  to  ac- 
count for  money.— -Coflipsr  et  ai.  r.  Hayeth  el  tU,,  628. 

2.  But  not  for  money  paid  to  the  widow,  whidi  neither  the  will  nor  the  law  allowed  her.  The 
only  remedy,  in  such  case,  is  an  appeal  to  the  Circuit  Court,  as  provided  by  the  first  danse 
of  the  same  section.— /M. 

8.  That  statute  was  intended  to  protect  tiie  executor  or  admmistnitor  firom  suits,  except  for 
mistake  or  fraud,  where  the  order  making  a  final  settlement  waa  not  appealed  from. — Ibid, 

4.  Sections  138  and  189,  2  B.  S.  p.  280,  apply  to  cases  where  distribution  is  to  be  made  to  Aenm, 
and  not  to  a  case  where  it  is  to  be  made  to  residuary  legatees. — Ibid, 

Bee  ExECUTOBS  anp  Admikistratobs. 

SHAM  DEFENSE. 
See  Plbadixo,  14. 

SHERIFF. 

See  BzBoimoK,  3,  5;  SaKsm'a  Saxs. 
Action  m  Qfidtd  Bond  </,]  See  Aotiov,  2. 

Hoy  Aectpt  BaU,]  See  BnoooHUBAXCBy  2. 

SHEBIFF'S  SALE. 

1.  A  sheriff's  return  to  an  execution  leried  upon  real  estate,  is  admissible  in  eridenee  to  prom 
the  Jery,  sale  and  payment  of  the  purchase-money,  though  it  does  not  affiimatrrely  state 
that  the  property  was  i^prai8ed.^77ktfinilon  ot  al,  r.  Bomo,  289. 

2.  The  feet  that  the  return  states  that  the  property  was  sold  to  the  highest  bidder,  does  not 
admit  the  inference  that  there  was  no  appraisement— /W. 

8.  It  is  only  when  property  levied  iqion  remains  unsold,  tfiat  the  sheriff  is  required  to  retani 
the  appraisement  with  the  execution;  and  eren  Aen,  it  need  not  be  indorsed  on  die  execu- 
tion.— Ibid, 

4.  Where  tiie  property  is  sold,  and  the  return  does  not  show  tiiat  it  was  appraised,  an  sp- 
praisement  may  be  proTed. — Ibid. 

6.  Where  the  rents  and  profits  for  seren  years  were  olleced,  and  there  was  no  bidder— Ad^ 
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thti  the  sheriff  WM  not  leqiiirad  to  offer  ft  shorter  term.    AUter,  if  he  had  reeehred  a  bid. — 
Ibid. 

6.  In  a  tnit  by  a  mortgagor  npon  the  official  bond  of  a  sheriff,  for  a  penalty  and  damages 
under  the  statute  of  1848,  the  first  breach  assigned  in  the  complaint  alleged  that,  on  decree 
of  foreclosure,  the  sheriff  sold  the  property  without  giving  the  notice  required  by  law.  The 
defendaatB  demurred,  assigning  for  causes,  1.  That  there  is  no  ayerment  that  the  property 
sold  was,  at  the  time  of  the  sale,  the  property  of  the  relator.  S.  That  the  statute  giyes  no 
penalty. 

Heldy  first,  that  it  is  presumed  that  the  mortgagor  was  tiie  owner  of  the  premises  at  the  time 
the  mortgage  was  executed;  and  if  he  afterwards  sold  his  equity  of  redemption,  that  was 
matter  to  be  alleged  affinnatiyely  by  the  defendants. 

Second,  that  4  4S7,  B.  S.  1843,  p.  751,  gives  a  penalty;  and  that  section  is  not  repealed  by  S 
14,  B.  S.  1843,  p.  1047,  according  to  the  provision  in  4  21,  B.  8. 1843,  p.  1028;  nor  was  it 
repealed  by  ch.  64  of  the  Acts  of  1849;  and  as  the  suit  was  commenced  prior  to  i/ay  6, 
1853,  the  penalty  was  saved  by  4  2  of  the  general  repealing  act  of  1852, 1  B.  8.  p.  431. — 
The  Suae  ex  re/.  Robinmm  v.  Leach  et  al.,  308. 

7.  The  third  breach  alleged  that  the  whole  property  was  sold,  when  a  part  would  have  been 
sniBcient  to  pay  the  debt,  and  that  the  property  was  susceptible  of  division.  Demurrer, 
aastgning  for  cause,  that  there  was  no  averment  that  the  relator  requested  a  division.  Heid, 
that  by  \  413,  B.  8.  1843,  p.  749,  if  the  property  was  divisible,  the  sheriff  could  not  sell 
more  than  was  necessary  to  discharge  the  debt;  and  the  sheriff  is  presumed  to  have  known 
whether  the  property  was  susceptible  of  division.<^/6u/. 

8.  The  second  breach  alleged  that  the  property  was  sold  in  fee  simple,  although  the  rents  and 
profits  for  seven  years  had  been  appraised  for  more  than  was  duo  on  the  execution,  includ- 
ing all  costs.  Demurrer,  assigning  for  cause  that  the  sale  was  void.  EM,  tliat  the  sale 
might  be  void,  and  yet  the  relator  could  recover;  that  it  was  the  duty  of  the  sheriff,  on  fail- 
ure to  receive  a  sufficient  bid  for  the  rents  and  profits,  to  proceed  as  in  case  of  other  pro- 
perty, and  the  sale  of  the  fee  simple  was  a  wrongful  and  unlawiul  act;  and  where  a  sheriff 
in  the  discharge  of  an  official  duty  is  guilty  of  a  wrongful  and  illegal  act  which  results  in 
damage,  he  and  his  sureties  are  responsible. — Ibid. 

See  BBFRBaxNTATiOHB,  1, 2, 3;  Vxhdob  avd  Pubohasbb,  I. 

SIONATUBE. 

SeeLsASs;  BsFunsBXTATiom,  4. 
0/ Judge  to  Record.]  See  Pbagticb,  8. 

To  Tax  Liat.]  See  Tjlxss,  4. 

8LANDEB. 

1.  Action  for  slander,  in  charging  the  plaintiff  with  larceny.  Answer,  1.  Admitting  the 
speaking  of  the  words,  and  justifying.  2.  Hatter  in  mitigation  of  damages.  Beply,  deny- 
ing the  mitigating  fects  generally.  There  was  nothing  in  the  complaint  charging  spedal 
damages.  Held,  that  the  words  being  actionable  in  themselves,  malice  is  presumed;  that, 
until  the  defendant  had  ofi^sred  evidence  to  sustain  the  affirmations  in  the  answer,  there  was 
no  necessity  for  the  plaintiff  to  produce  any  testimony;  that  the  general  question  of  damage 
to  the  character  of  the  plaintiff,  was  a  question  for  the  jury  ;»that  such  charactw  is  presumed 
to  be  good;  that  in  the  issues  tendered,  the  speaking  of  the  words  being  admitted,  without 
evidence  from  either  side,  the  jury  would  have  been  prepared  to  consider  of  thehr  verdict; 
that  evidence  to  sustain  a  justification  of  the  speaking,  or  to  mitigate  the  damages,  must 
have  come  from  the  defJMidant.— GW  et  ux.  v.  Fleminff^  263.  , 
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S.  Suit  for  dmder.  The  wotdttUeged  to  have  been  ipokea  of  the  pkiDtSff  were  safollDWB^ 
"She  [meening  eaid  Mary]  is  <mt  gmthering  up  news.  She  [meaning  said  Manf]  has  mn 
an  over  the  neighboihood  telling  tales  on  m  j  [meaning  defendanf  a]  hnuly.  She  [meaning 
said  Miauy]  can  talk  aa  moch  aa  ahe  pleaaea.  Thank  Gcd  if  my  [meaning  defendant* a] 
danghtera  did  have  baatarda,  they  [meaning  defendanfa  dangfatera]  nerer  had  papa.  She 
[meaning  aaid  Mouy]  did  hare  papa  in  Ohw,  and  it  can  be  proved.  She  [meaning  aaid 
Mary]  had  two  papa  by  a  hayata^/'— thereby  meaning  that  ahe  had  been  gnUty  of  beati- 
ality,  or  tibe  crime  againat  natore,  &e.  Demorrer  aaatained.  The  objectiona  to  the  com- 
plaint were,  1.  That  the  Immendo  la  In  the  diajanetiTe,  In  that  it  allegea  an  intention  to 
charge  bestiality  or  the  crime  againat  natore.  S.  That  the  worda  diarge  an  fanpoeaflUe 
crime  and  an  imposaible  fiMt. 

Bdd,  flrat,  that  both  aodomy  and  beatlality  may  be  embraced  by  tiie  tenn  ''crime  agamsl  na- 
ture ;"  bat  that  sodomy  la  generally  meant  by  the  oae  of  that  teem. 

Second,  tliat  the  first  objection  la  inyalid ;  for  an  inforence  expressed  in  the  oonoqniam  or 
Innnendoes  in  a  complaint  for  slander,  if  not  correct  from  the  words  aTerred  to  haTO  been 
apoken,  cannot  aiSsct  the  sufficiency  of  aach  aTerment 

Third,  that  the  Conit  cannot  aay  that  aexnal  connection  between  a  dog  and  a  woman  la  im- 
poaalUe,  nor  that  If  poaalble,  conception  might  not  follow ;  bat  if  aacii  connection  and  con- 
ception are  Impoaaible,  it  ia  not  known  to  the  people;  and  the  people,  tfaoogfa  bound  to 
know  the  law,  are  not  bound  to  know  philosophy  or  the  fiusta  and  princ^lea  of  acienoe: 
hence,  the  injory  to  tiie  plaintiff  would  not  be  afibcted  by  tiie  truth  or  fidaity  of  aach  &cta 
or  prindplea. — Ausman  et  ux.  t.  Fea/,  355. 

S.  Snyder  t.  Deyatit,  4  Ind.  R.  578,  oterniled.-^/6t(i. 

SODOMY. 
See  Slakdbx,  S. 

SPECIAL  CONTRACT. 

See  AoTioH,  3,  4,  6. 

SPECIAL  DENIALS. 
See  Pi^BADiiro,  8. 

SPECIFIC  PERFORBCANCE. 

Where  a  parol  contract  for  the  couTeyance  of  real  estate  is  fair  in  all  its  parts,  ia  certain,  is 
for  a  TaloaUe  conaideration,  doea  not  interfere  with  tiie  rigfata  of  creditors,  and  la  capable  of 
being  performed,  the  Courts  will  generally  decree  a  specific  performance. — Staler  etdLf, 
Em,  176. 

See  Vaoatioh  ow  JimoMXirr ;  WiTNBsa,  4;  Boumtt.  Baifier,2S6. 

STAKEHOLDER. 
See  Waobb. 

STATUTE  OF  FRAUDS. 
See  FBAiTDa,  Statutb  or. 

STATUTES. 

1.  The  printed  seatate4x>ok  of  another  atato  of  the  Union  ia  not  eridenoe  in  thia  atate,  unleBS 
it  purports  to  haye  been  printed  under  tiie  anthority  of  sudi  state.— l^esT.iSmdlarMi,  S61. 
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2.  Statutes  in  restraint  of  penona^bertj  must  be  strictly  oonstraed,  "with  reference  to  the 
corrent  of  judicial  decision^  and  ti^e  practice  existing  at  the  time  of  and  before  their  adop- 
tion.— Kamsey  et  al.  t.  Fotf,  493. 

8.  The  reenactment  of  a  former  section  of  a  statute  in  a  later  section^  is  not  necessarily  a  rfr- 
peal  of  the  former  section. — MartindaU  et  al,  y.  Martindale,  566.  ' 

See  Wills,  I. 

Construed.]  See  Banks  aitd  Bakkuio,  3;  Common  Plbab,  Ooubt  of;  Cobpobjltions,  1, 
5;  Costs,  4;  County  Commissionshs,  Boabd  ot,  1;  Criminal  Latt,  4,  9;  Husband 
AND  Wife,  7;  Indictment,  6;  Judombnt,  6;  Limitations,  3;  Lovtbbt,  S;  Office, 
6;  Pasties,  I;  Pleading,  10;  Settlement,  &c.,  of  Decedents' Estates;  Shbbiff'e 
SAtE,  6;  Taxes,  3;  Vacation  of  Judgment. 

Of  Foreign  State.]  See  Mobtgaqe,  1. 

,     ^       STATUTES  CITED,  &c. 
Annual  Statutes  of  the  State. 

1842,  p.  68,  Imprisonment  for  Debt, 496 

1845,  p.  54,  Special  Session  of  County  Board, ^ 361 

1847,  p.  81,  iVc -Brorf, 496 

p.  Ill,  Infiincy— Demand— Dower, .\' 307 

— —  (Local)  p.  125,  Greensbnrgh,  &c..  Turnpike  Co., - 48 

1849,  p.  64,  Sheriff's  Sale, 316 

(Local)  p.  87,  4  1,  The  Grsensbnrgh,  &c.,  Flankioad  Co., 48 

p.  92,  f  3,  Indiana  Central  BaHway  Co., 97 

1853,  pp.  55,  57,  Property  of  Wife, ; 198,  388 

p.  113,  Injury  to  Cattle— Fences 8, 194,  293,  410,  417 

1855,  pp.  26,  36/44  13, 13,  Stock^^Banking, 270 

p.  62,  Term  of  Offi<^, 100 

p.  60,  Demurrer, 119 

^—  p.  61,  Incompetency  of  Judge  of  Circuit  Court, 299 

p.  89,  Defalcation, 488 

pp.  106,  115,  ^  5, 35,  Extra  Services  by  County  Officers, 287 

p.  148,  44  3,  4,  7,  Slankroad  Company, ...  428 

p.  162,  f§  8,  9,  Schools, 18,  221 

— -  p.  184^4  1,  ScEools,..*. 70 

r  Rbtised  Statutes. 

1824,  p.  288,  Chancery  Practice— iVe  Exeat, 496 

1831,  p.  396,'Ch8ttoery  Practice— iVe  £xaif 496 

1838,  p.  239,  Assignment  of  Dower, « . , 307 

pp.  41 7,  441 ,  iVe  Exeat, 496 

1843,  p.  461.  4  37,  Foreclosure  of  Mortgage, 367 

—  p.  589,  ^  2,  Assignpient, ' 34 

p.  590,  §  8,  Fraudulent  Salq, 243 

pp.  688,  689,  §(  113,121,  Limitations, 13,379 

^—  pp.  698,  896,  EoQOYcry  of  Personal  Property, 674 

p.  711,  4  216,  Non  estfuctmn, 263 

pp.  749,  751,  H  413,  41i,  427,  Salo  of  Befd  Estate  on  Execution, 314, 317 

p.  804,  Infant— bower, 307 

p.  837,  S  30,  Pleading, 12 

p.  870,  Error/ '. \ ^ 34 

Vol.  X,— 44. 
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184S,p.  951,§S,  Qnalificadonflof  Jnrort, 129 

p.  10S8,  S  21 ,  Real  Estate— Repeal, 314 

p.  1044,  Real  Estate— Repeal, 314 

p.  1045,  S\  4,  5,  Sale  of  Real  Estate  on  Execution, 317 

p.  1047,  \  10,  Sale  of  Rents  and  Profits, 317 

4  14,  Real  Estate— Repeal, 314 

1852,  vol.  i.  p.  44,  4  19.  Jury, 510,  511 

p.  62,  Streets, * , 79 

p.  101,  4  3,  Allowances  by  Auditor, .-..     85 

....^  .....^—  p.  X02,  Appeal  from  County  Board — ^Allowances, 260 

p.  157,  Action— Banks, 208 

p.  223,  §  5,  Resignation  of  Judge, 67 

.  p.  229,  44  25,  31,  Appeal  from  County  Boaid — ^Allowances  for  Extra  Ser- 

vices,   287,288 

p.  250,  44  18,  23,  84,  27,  Husband  and  Wife, 566,  567 

p.  260,  44  1 ,  2,  Elections, 65 

p.  269,  Elections— Justice  of  the  Peace, .' 115 

p.  293,  4  15,  Partition  Fences, 124 

— p.  299,  et  seq.,  Statute  of  Frauds, 224 

p.  301,  4  8,  Fraudulent  Sale  of  Goods, 242 

p.  305,  Wager, 112 

p.  314,  4  35,  Gates  on  Township  Ways, 46 

p.  315,  4  45,  Dedication— Ways, 220 

p.  321,  4  5,  Husband  and  Wife, , 198 

pp.  378,  379,  44  2,  6, 16,  BiUs  and  Notes,   138, 158,  208,  210 

p.  414,  4  15,  Appropriation  of  Lands  by  Railroad  Company, 125 

p.  426,  4  3,  Widow— RaiUoad  Company, 399 

p.  431,  4  2,  Vested  Bights— Repeal 316 

p.  440,  Schools, .' 463 

■      p.  444,  4  32,  Schools— Taxes, 71 

p.  454,  4  130,  Schools— Taxes, 71 

p.  467,  Township  Trustees, 208 

p.  504,  4  16,  Coverture— Will, 197 

1852,  voL  ii.  p.  5,  Competency  of  Judge, 299 

p.  6,  Jurisdiction, 266,  412 

— ^^-  p.  8,  4  22,  Proceedings  of  Court, 158 

— — .  _»  4  10,  Continuance, 966 

p.  11,4  4,  Deputy  Sheriff, 298 

—^^  ^^—  p.  18,  Jurisdiction  of  the  Common  Pleas, 115,  266, 411 

44  9, 10,  Disqualification  of  Judge, 300 

— >-  ^—  p.  21,  4  28,  Powers  and  Rules  of  Courts, 266 

p.  23,  44  38,  39,  Salaiy  of  Common  Pleas  Judges 84 

—  .-^— «  p.  24,  4  1,  Selecting  Jurors, 130 

p.  27,  4  8,  Parties, 208 

^^  ^^—  p.  38,  4  6,  Promissory  Note^-Partie»— Assignment, 474 

pp.  30,  31,  32,  44  17,  19,  22,  Parties, 175,  211 

p.  84,  4  33,  Jurisdiction, 1 58 

—  —  p.  35,  44  34,  38,  Commencement  of  Action— Process, 116,  266,  333,  498 

p.  37,  44  43  to  45,  New  Trial — Opening  Judgment, 403 

p.  38,  4  50,  Causes  of  Demurrer, 1 1 8,  312,  425 
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1858,  Tol.  11.  p.  99,  H  66,  «7,  Answer— Set-Off, 43,  296,  887,  851 

.     p.  41^  ^  69^  Counter-claim, 295 

•— ^  '  p.  42,  W  66,  67,  General  and  Special  Denials — ^Reply, 408 

— — .  p.  44,  ^^  74,  78,  80,  Judgment  upon  Pleadings — Copies  of  Writings — ^Evl- 

dence-^Pksading,  &c., 47,  203,  263,  472,  528 

■  ■      ■  ■  p.  46,  4  96,  Variance, 805 

— -     ■     ■■  p.  48,  4f  97,  99,  Amendment — ^Vacadon  of  Judgment, 23, 193,  201,  403 

■     p.  54,  Recoyery  of  Personal  Property, 574 

p  74^  Change  of  Venue, 183,  299 

_- p.  77,  Limitations, 186 

— ^     ■  ■    ■■  p.  78,  4  223,  Limitations— Payment, 370 

pp.  80,  81,  88,  ^  283,  289,  243,  Competency  of  Witness, 131,  210 

— —  p.  88,  4  262,  Depositions, 457 

p.  90,  §  278,  Printed  Statute  Books, 264 

p,  9e^  ^^  295,  300,  Party— Witness, 96,  209 

,.  p,  107,  ^  212,  Oath  of  Jurors, 201 

_  p.  110,  Instrnqtions-^uiy, 144,  512 

— —   ■  ■      ■  ■  p.  112,  ^  326,  Argument, 254 

..      ,  pp.  115^  115^  Exceptions, 6,  364,  421,  562 

p.  119,  H  354  to  357,  New  Trial, 403 

p.  121,  ^  j  368, 872,  Judgment—Judgment  on  Pleadingt-^Verdict, .  .47, 119, 211, 

399,  402 

p.  124,  4  384,  Statement  of  Cause  of  Action, 301 

p.  127,  Costs, ,^ 574 

p.  138,  4  453,  Sheriff's  Return, 291 

p.  140,  ^  463,  465,  Sale  on  Execution, 291 

p.  157,  Conveyance  by  Commission, 169 

p.  159,  4  558,  Transcript, 385 

p.  161,  4$  568,  569  to  573,  Error— Judgment  of  Supreme  Court,.  .161,  217,  471 

p.  162,  4  580,  Practice  of  Supreme  Court, 305 

p.  165,  Beyiew  of  Judgment, 403 

pp.  166, 167,  44  692,  600, 601,  611,  612,  Becovery  of  Possession  of  Beal  Es- 
tate—Answer— Judgment  and  Vacatidb  thereof, 105, 186,  257, 403 

p.  168,  4  613,  Costs, 849 

p.  176,  44  631,  636,  Foreclosure  of  Mortgage-Jurisdiction, 266,  367 

p.  183,  4  652,  Mechanic's  Liens, 253 

p.  186,i\^  Exeat, 497 

p.  193,  4  711,  Damages— RaOroad  Company, 123 

p.  205,  4  784,  Action  by  Widow  for  Death  of  Husband, 399 

p.  218,  4  790,  Bond, 298 

p.  223,  44  799,  800,  Practice— Construction,  43, 812,  363 

p.  224,  44  802,  803,  Sheriff, 59 

pp.  240,  241,  44  4,  8,  Sale  of  Deposit  with  Warehouseman,  327 

p.  249  and  note,  Executor  de  9on  tart, a '^^  •  -  343 

p.  260,  44  62,  65,  66,  Claims  against  Decedents'  Estates, 324 

p.  275,4  116,£xecatoT»— Settlement  of  Estates, 630 

p.  280,  44  137, 138, 139,  Distribution  of  Estates,  ..  .V .' 631 

p.  308,  Will, 197 

pp.  316,  317,  44  32,  36,  Will— Evidence, 458 

p.  328,  4  25,  Guardian, « 863 
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1859,  Tol.  li.  pp.  896, 887,  H  1, 8,  5  to  9;  Exemption  from  Execnlkni^ 55, 104 

pp.  889, 340,  4  1,  Wayi— Cointnictioii  of  StttfttiM— Coimngiinu^,  &c,. .  .79, 

188, 145, 19S,  873 

1 pp.  864,  866,  ^\  41, 48,  Jnrifdiction— Beoognkmioe, 51,  52,  997, 583 

p.  879,  Aooomplioe— WttiMBS, 69, 801 

— ^ p.  878,  ConfetBioiis, 108 

p.  874,  H  96, 108,  AiTaignmMit--Trial--ChMKe  to  Joxj, 141,143 

pp.  875,  376,  Chargb  to  Jniy— Sepurato  Trials— Whness, 148, 891, 458, 506 

p.  877,  H  119»  190,  Appeal— Exceptions, 6,  426,  551 

p.  880,  Vacation  of  Judgment, 409 

P-881,  4  155,  Transcript, 386 

—  -^—  p.  416,  4  39,  Foigeiy, 874 

p.  485,  Gaming, 1 19 

P-487,  Lottery, 440 

— ^ p-449.  Justice  of  the  Peace, 115 

p.  455,  SS  34, 86,  General  l8sn»— Answers— Set-Off—Beply,. .98, 851, 866, 884 

p.  458,  4  87,  Beply, 161 

p.  468,  4  67,  Appeal  to  Cirenit  Court, 866 

—  —  p.  464,  4  71,  BecoTery  of  Ftosonal  Property, 574 

p.  480,  Constable, 488 

pp.  500,  501,  H  98, 95, 96,  Surety  of  tfae  Peace, 854,884 

p.  501,497,  Surety  of  the  Peace— CostB, 171 

STOCKHOLDER, 
See  CoBFORATioirs,  6,  8, 15;  Railroad  Compart,  19  to  99;  Subbcrzptiok  of  Stock. 

STOCKS. 
Deposited  6y  Banl-,]  See  Auditob  op  Statb. 

STORAGE. 
See  Baiucbht. 

SUBSCRIPTION  OF  STOCK. 

1.  In  tills  case  a  written  sidiecription  of  stock  in  a  railroad  company  was  sbown  to  haTO  been 
conditional  by  parol  eWdenoe.  Notice  bad  been  given,  and  an  order  of  Court  made,  to  ob- 
tain the  production  of  the  subscription  on  the  trial;  but  it  was  not  produced.  The  ques- 
tion as  to  tiie  admisBibility  of  such  eridence  was  not  presented  in  this  Court.  Bdd,  that 
the  eridence  was  entitied  to  full  weight.— ^^RMft  t.  The  Lawnnoetntrgh,  fv.,  BaUroad  Co., 
539. 

9.  The  condition  in  tlie  subscription  in  this  case  was,  that  the  road  should  be  located  witiiin 
90  rods  of  St,  Omar,  Hdd,  that  the  meaning  was,  that  the  road  should  be  eonstrncted  to 
run  witiun  90  rods  of  iSSl.  Omer.—Ihid. 

8.  Where  a  subscription  Ib  made  upon  such  a  condition,  the  subscriber  is  not  a  stockholder, 
and  ooiise<iuentiy  not  liable  upon  his  agreement,  until  the  condition  is  pedbimed;  and 
whether  it  has  been  performed  is  a  question  of  fiust.— /6ttf. 

4.  Where  a  conditional  subscription  was  paid,  by  the  transfi^r  of  land  to  the  company,  before 
the  condition  was  performed,  and  tiie  company  failed  to  construct  tiie  road  according  to 
tiie  condition,  but  transfbrred  the  land  to  an  innocent  purchaser,-— Mt^  that  in  a  suit  by  the 
subscriber  against  the  company,  the  measure  of  damages  would  be  the  yalne  of  llie  land  at 
the  time  it  was  transierred  to  the  company.— /6Mf. 
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5.  And  where  the  complaint  alleged  tiiat  the  oompa&j  after  failing  to  perfonn  sach  condition, 
appointed  oonuniaaionera  to  settle  with  the  plaintiff  and  others  similarly  situated,  who,  after 
an  examination  on  behalf  of  the  company,  execnted  and  deliyered  to  the  plaintiff  an  agree- 
ment tfiat  the  company  shonld  leftmd  the  amount  paid  on  the  subscription,  with  interest,  &c. : 
'^Hdd,  that  Ihe  plaintiff  might  prove  the  amount  of  such  conditional  stock  subscribed  by 
others;  the  amount  paid  in ;  the  acts  of  the  commissioners  in  awarding  repayment  of  such 
amounts  to  other  conditional  subscribers;  and  the  payment  by  the  company  of  the  sums 
so  awarded.— Z6uf. 

See  CoBPOKATiOKB,  1,  2,  6, 11  to  15;  Etidbncb,  5,  6, 15;  Ri.iiju>ad  Ck>]CPJL]nr,  18  to  9S; 

The  (Mtb  Insurance  Cb.  y.  Nunemacher,  234. 

SUMMONS. 

1.  A  summons  cannot,  under  the  code,  be  issued  upon  a  pracipe;  nor  can  it  issue  before  the 
complaint  is  filed.— 3li&  etal.Y,The  State  ex  rd,  Barbovr  et  al.,  114. 

S.  Where  a  summons  has  been  issued  upon  a  pnBcipe,  the  error  might  be  waired  by  appear- 
ance without  a  motion  to  quash  or  set  aside  the  summons;  but  appearance  after  judgment 
by  defiuilt,  and  making  an  ineffectual  motion  to  set  aside  the  definilt,  wiU  not  operate  as  a 
waiver  of  the  eiTor.— JW. 

8UPERVIS0B. 
See  Wats,  4. 

SUPREME  COURT. 

1.  There  are  two  tenns  known  to  tiie  constitution  and  statutes  of  this  state ;  for  which  the 
office  of  judge  of  the  Supreme  Court  may  be  held:  1.  A  term  by  election,  of  six  years.  2. 
A  term  by  appointment,  for  the  time  interrening  between  the  appointment  and  the  qualifi- 
cation  of  the  person  elected  at  the  general  election  next  succeeding  the  appointment — Bid- 
die  ▼.  WiUard,  62. 

2.  Such  judges  must  be  elected,  1.  Where  there  is  an  existing  vacancy.  2.  Where  an  ap- 
pointee is  occupying  the  office.  3.  Where  the  term  for  which  an  incumbent  was  elected 
win  expire  before  another  election.— 7 W. ' 

See  Pbaotiob  ts  thb  StrFRBias  Cousr,  for  reforenoes. 

SURETY. 
See  PS0XIB80BT  Notbs,  5,  6. 

SURETY  OE  THE  PEACE. 

An  affidavit  for  surety  of  ^  peace  is  not  bad  for  being  in  the  alternative  as  to  the  injuries 
feared. — The  State  ex  rd.  Fisher  et  al.  v.  Bridegroom,  170. 

SURPLUSAGE. 
See  Pleabiko,  28. 

SURPRISE. 
Sjf  IWimofiy.]  See  Nsw  Tbial,  6, 8. 
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T. 

TAXES. 

1.  Section  9  of  the  school  law  of  1855,  empowering  township  tnutees  to  raise  taxes  to  build 

school-houses,  is  constitational. — Bo8e  et  al.  y.  Bath  Toimskip  et  td.,  18. 
S.  The  power  most  be  exercised  strictly  within  the  statutory  limits. — lUd. 

3.  By  the  school  law  of  1855,  township  trustees  cannot  levy  a  tax  of  more  than  25  oeots  on 
each  100  dollars  for  the  erection  and  repair  of  school-houses;  but  they  may  levy  an  extra 
tax  to  pay  a  debt  contracted  under  the  school  law  of  1853.-^IFayM  Tcwiukip  itaLr.  Akx* 
ander,  SSI. 

4.  Information  for  refusing  to  swear  to  a  list  of  taxables  as  prepared  by  the  assessor,  &e. 
The  information  did  not  set  out  either  tiie  sobeCance  or  tenor  of  the  list  to  whidk  tlie  defend- 
ant was  required  to  swear;  nor  does  it  contain  an  allegation  that  he  had  signed  it  A  mo- 
tion to  quash  was  sustained.    Hdd,  that  this  was  correct — T%b  State  r.  LeH/etiy,  997. 

See  Schools;  The  City  of  Lafayette  et  al.  Y.Jennen,  70,  74. 

TENANTS  IN  COMMON. 
See  Estoppel. 

TENDER. 
See  CoBPORATiOHB,  14;  Etidehob,  5,  6. 

TERMS  OF  ART. 
See  EriiysHCB,  1. 

TDCBER. 

Dettntction  <f.]  See  Cbixihal  Law,  18. 

Clearing  JxumI.]  See  Custom,  4. 

TITLE  TO  REAL  ESTATE. 
lame  i^xm.]  See  Plbjj>xmo>  16. 

TOLL. 

SeeFLAKKROAD   COKPAKT. 

TORTIOUS  TAEJNa. 
See  ExxouTioVy  5;  Pkb0okal  Bbopestt. 

TOWNSHIP  TRUSTEES. 
See  ScHOOL-HomBS;  Tazbs,  1,  S,  3;  Wats,  I. 

TRANSCRIPT. 
See  Appeal,  3. 

TRAVERSE. 
See  pLEADnro,  S4. 

TRESPASS. 
See  Injukctiok. 
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TBIAIi. 
A  trial  without  an  uene  is  .error. — Canon  y.  Eadj/wifie,  4S3. 

TBOVEB. 
See  Baiucxht. 

TRUSTS. 

1.  In  a  doabtfnl  case,  a  sale  of  real  estate  made  by  tmateea  of  aa  ezprees  tmfit  to  one  of  their 
number,  will  be  set  aaide. — Wallace  v.  The  AsBoeiate  Rejbrmed  Church,  162. 

2.  The  Courts  will  scnithuze  sodi  transactions,  where  tmstees  are  parties,  with  the  greatest 
care,  especially  where  they  are  promptly  brought  before  a  Court,  and  ri^ts  hare  not  inter- 
yened  affecting  the  case  with  hardship. — Ibid. 

See  Fbauim,  Statute  or,  2;  Husbakd  Ain>  Wm,  6,  9;  Rxfbxsektatioks,  3. 

TUITION. 
See  Schools,  2. 

U. 

UNCERTAINTY. 
See  Contbact,  4;  REPLsyiN,  2. 

USAGES. 
See  Custom. 

USE  AND  OCCUPATION. 
See  YxvDOB  ahd  Pubobasbb,  S. 

USURY. 
See  Fbokibsobt  Notes,  5. 

V. 

VACANCY. 
See  Oftice  ;  Supbbme  Coitbt,  2. 

VACATION  OF  JUDGMENT. 

Suit  to  enforce  the  specific  perfoimanee  of  a  contract  for  the  sale  of  real  estate.  The  action 
was  founded  upon  a  title-bond,  hereby  the  obligor  agreed  to  oonyey  tiie  land,  on  the  pay- 
ment of  a  certain  sum  of  purchase-money,  with  interest  The  land  was  held  in  trust  for  the 
obligee,  and  the  bond  sued  on  was  made  in  consideration  of  that  trust.  The  obligee  hay- 
ing died,  his  widow  and  sole  heir  tendered  the  purchase-money  and  demanded  a  oonyeyance, 
which  being  revised,  she  brought  this  suit.  The  Court  found  for  the  plaintiff,  and  adjudged 
that  the  dei^dant  oonyey  the  premises,  &e.  The  next  day  after  the  judgment,  the  defend- 
ant moyed  the  Court  to  yacate  the  judgment  and  grant  a  new  trial,  under  4  601, 2  R.  S.  p. 
167.  The  motion  was  oyerruled.  Hdd,  that  this  was  not  error ;  that  the  case  is  not  with- 
in any  of  the  proyisions  of  H  592,  601,  611,  612,  2  R.  S.  art.  29,  p.  167. — Beimer  y.  Benner, 
256;  Peny  y.  Endey  et  ux,,  878. 

See  JuiMMEHT,  9;  Pbactigb,  4;  Robertmm  y.  Bergen,  402. 
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YABIANCE. 

1.  A  yariance  amendkble  in  tlie  Court  below,  will  be  deemed  to  be  -amwidfld  in  the  Supreme 
Ooxat-^Warbritton  t.  Camenm,  802. 

S.  There  is  not  a  fiital  Tariaace  between  the  names  Ckariettown  sad  CharkaUm,    The  names    • 
are  idem  9onans. — Alvord  et  al,  t.  Moffatt,  866. 

8.  Writ  issaed  in  the  name  of  Tayhr  and  Ewbree,  plaintiffSi.  Complaint  filed  in  the  name  of 
JameB  Tajflor  and  Jeue  Embree,  partners  under  die  name  of  Taylor  and  Embree^  against  the 
defendants.  The  defendants  moTed  to  dismiss  the  solt  for  the  Tariaaoe.  The  Conrt  orcr- 
mled  the  motion.  The  issues  were  then  made  up.  Trial;  and  judgment  rendered  lor  the 
plaintiflfs.    On  appeal,  the  judgment  was  affirmed.— Duniui  H  aL  r.  Ibjfior  et  aL,  4SS. 

See  PSOM I880BT  NOTSS,  10. 

YENDOB  AM)  FUBCHASEB. 

1.  The  purchaser  at  sheriff's  sale  of  land  to  which  the  execution-debtor  has  no  ^e,  can  re- 
cover from  the  debtor  the  amount  of  the  purchase-money  paid  to  the  sheriff,  though  no 
fraud  in  relation  to  the  sale  be  imputed  to  the  debtor. — Pewnmton  et  al,  t.  Clifton,  172. 

2.  The  complaint,  in  such  case,  need  not  allege  a  demand. — IbuL 

3.  Nothing  can  be  rcooyered  for  use  and  occupation  or  for  rent,  wbere  tiie  premises  were  oc- 
cupied under  a  contract  of  purchase,  and  that  contract  had  been  rescinded,  and  Htb  propeitf 
receiTed  back  by  the  vendor. — MUet  v.  Elkin  et  al.,  829. 

See  Coktktjlsce;  Fbauds,  Statute  of,  1. 
0/  Penomal  Property. \    See  Dxmaio);  Fiulujds,  Statute  of,  2;  Mobtoaoe,  1, 2. 

VENUE. 

1 .  In  an  action  to  recover  real  estate,  the  defendant  moved  for  a  change  of  venae  and  filed  his 
affidavit  alleging  that  the  plaintiff  had  an  undue  influence  over  the  citiaens  of  the  county, 
and  tiliat  an  odium  attached  to  him,  affiant,  on  account  of  local  prejudice,  &e.  Hdd,  Ihat 
the  affidavit  was  sufficient  to  sustain  the  motion. — Shaw  v.  BamStbm,  182. 

2.  Suit  in  the  Common  Pleas  upon  promissory  notes.  The  defendant  answered,  denjing 
the  jurisdiction  of  his  person,  because  he  was  a  brother  of  the  judge.  Upon  a  review  of 
the  statutes,  hdd,  that  the  objection  should  have  been  taken  by  wayof  ai^cation  to  change 
the  venue. — Kdly  v.  Hodcet  et  al.,  299. 

3.  Hdd,  also,  that  the  fact  that  it  was  the  defendant — the  party  objecting— to  whom  the  judge 
was  related,  made  no  difference. — Ibid. 

See  JUBIBDICTION,  4. 

VEBBAL  BESEBYATION. 

See  CoKvsTAKcs.  ^ 

VERDICT. 

See  Judomekt,  8;  Judgment  Nom  Obstante  Vsbebicto;  Jurt,  £;  Ne  Exeat,  3;  New 
Teiai<,  9, 10;  P&ACTiOE,  1, 15;  Pboxissoet  Notes,  9;  Bepiavin,  2. 

W. 

WABASH  AND  ERIE  CANAL. 
Bridge  upon.]  See  The  Board  of  Trusteef,  ^.  v.  M/^er,  400. 
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WAOEB. 

1.  A  partj  to  a  bet  may  recoyer  from  the  stakeholder  the  amount  deposited  in  his  hands,  if 
he  notify  him  not  to  pay  it  oyer  while  it  is  yet  in  his  possession. — Alexander  t.  Mount,  161. 

2.  If  after  such  notice  the  stakeholder  pay  tiie  wager  to  the  .winner,  the  loser  need  not  make 
a  demand  before  suit.— JMef. 

WAGES. 

See  Cowdin  ▼.  Huff,  on  p.  85. 

WAREHOUSBMBN. 
See  Bailment. 

WARRANTY. 
See  Pbomisbobt  Notss,  15. 

WAYS. 

1.  Landholders  cannot  erect  gates  npon  the  township  highways,  as  contwnplated  by  f  85, 1 
R.  S.  p.  814,  unless  the  township  trustees  authorize  it  by  piOTidisg  the  proper  regulations. 
— ir«i6y  T.  J%e  Thuteea,  irc-,  45. 

2.  The  use  of  land  for  a  highway  for  such  a  length  of  time  that  public  accommodation  and 
priyaAe  rights  might  be  materially  affected  by  an  intarmption  of  the  enjoyment,  is  sufficient 
to  raise  a  presumption  that  the  owner  inte^ed  a  dedication  to  the  puUic — I%e  State  y. 
HOI,  219. 

8.  It  is  not  necessary  under  our  statute  dial  the  highway  shoald  hare  been  established  by 
autiiority  .—Z6u/. 

4.  Where  a  road  was,  by  ordar  of  the  proper  anihoiity,  located  on  a  lina  between  two  fiwms— 
so  fkr  as  sudi  order  could  make  a  location— but  was  in  point  of  hct,  opened,  woiked  and 
used  for  twenty-seren  yean  on  one  side  of  that  line,  wholly  on  the  land  of  one  of  the  pro- 
prietors,—AeU,  in  a  prosecution  for  malicious  trespass,  tiiat  tiie  ongfaial  order  would  not,  at 
that  length  of  time  after  it  was  made,  confer  npon  die  snperyisor  die  authoiity,  under  our 
statutes,  to  open  the  road  upon  the  line.— Z^snosTers  et  ci,  y.  The  State,  891. 

See  Railboai>  Coxpakt,  18. 

.  WIDOW. 
See  Dowxb;  Jubt,  8;  Ssttlxxxbt,  &c.,  ot  Dbcxpeittb'  Estates,  2;  Witkess,  4. 

WELLS. 

1.  It  teems,  that  a  general  statute  giying  power  to  make  wills,  will  not  be  construed  to  em- 
brace persons  under  common-law  disabilittes.^-^eeae  y.  Coduxm,  195. 

2.  Qfuare,  Vhether  a  married  woman  can  dispose  of  her  separate  property  by  inJl.'-^Ibid. 

8.  This  case  turns  upon  the  construction  of  a  will.  And  as  the  entire  will  was  not  copied 
into  the  record,  the  Court  wauld  not  give  an  opinion  as  to  the  correctness  of  the  ruling  be- 
low.— Copekmd  y.  Copdand  et  al,,  841. 

4.  By  \  36,  2  R.  S.  p.  817,  a  foreign  will,  or  a  copy  and  probate  thereof,  cannot  be  used  hi 
oyidenoe  in  the  Courts  of  this  state,  unless  it  has  been  first  produced  to  the  Common  Pleas, 
and  by  that  Court  directed  to  be  filed  and  recorded. — ThiAand  y.  SAcutian,  454. 

SeeDEscEHT;  Sbttlehbht,  &o.,  or  Dbcxdxhts'  Bstatxs. 
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WTTCHCRAPT. 
JMm^  in.]  See  Cohtbact,  9. 

WITNESS. 

1.  Fire  penons  were  prosecnted  for  a  riot.  One  of  them  denuNided  to  be  tried  BepentdT. 
Ob  hii  lepenle  trial  be  ofibred  one  of  his  oo-defondants,  who  wu  willing  to  testify,  as  a 
witness.  He  was  sworn,  but  olgectioB  being  made  hj  the  prosecator,  ills  tesdmonj  was 
ezdnded  by  tiie  Court  HeU,  that  tiiis  rating  was  enroneons;  that  tlie  third  specificatioB  ] 
of  f  90,  8  B.  8.  p.  87S,  makes  acoompUoes  competent  witnesses  when  they  consent  to  testify,  1 
and  gives  a  defendsBt  «pon  trial  separately^  as  in  this  case,  the  right  to  the  testimony  of  his 
co-defendant  who  b  not  yet  upon  trial. — Hunt  y.  J%e  State,  69. 

S.  But  what  weight  is  to  be  given  to  the  eyidenoe,  is  a  question  for  the  juy. — Ibid, 

3.  The  defendant,  in  this  case,  claimed  as  a  set-off  the  amonnt  of  a  note  made  jointly  by  the 
plaintiff  and  himself,  alleging  that  he,  defendant,  was  only  sniety,  and  that  he  had  paid  the 
whole  note.  To  proye  this,  he  called  the  plaintiff  as  a  witness.  Plaintiff  testified  that  de- 
fendant had  paid  the  note,  and  then  went  on  to  testify  to  a  series  of  arrangements  between 
him  and  defendant,  by  which  he  had  satisfied  the  latter.  Defendant  tiien  offered  himself  as 
a  witness  touching  these  further  fects,  but  he  was  rejected.  Bdd,  tiiat  he  shoold  hayo  been 
admitted.— Dm^^oo  y.  DraggoQ,  95. 

4.  Suit  to  compel  tiie  specific  performance  of  a  bond  for  ttie  conyeyanoe  of  land,  btonglit  bj 
the  hmrs  of  the  obligee.  The  bond  had  been  destroyed,  and  a  new  one  executed  in  its  place 
to  Ae  widow  and  helrB.  The  widow  had  released  her  interest  It  was  alleged  that  the  ob- 
Ugor  had  frandolently  procured  the  destruction  of  the  original  bond,  and  snbstitBted  the 
new  one,  different  in  its  terms.  Hdd,  tiiat  the  widow  was  admissible  as  a  witness  to  prore 
tiie  contents,  esecutioB,  ddiyeiy  and  destruction  of  the  lost  bond. — Carpento'  y.  Dame  et 
oL,  1S5. 

5.  The  questioa  of  mental  capadty  goes  to  the  competency  of  a  witness,  and  is  for  the  Court; 
but,  fiMBre,  wlieiiier,  if  tiie  Conrt  should  hold  the  witness  competent,  and  he  should  testify, 
tiie  opposite  party  might  be  permitted  to  pioye  actual  incompetency,  or  a  weakness  in  a 
glyen  feculty,  or  in  all  the  feculties,  to  afiect  his  credibility,  tiboug^  audi  proof  might  not 
be  suiBdent  to  exdnde  the  witness.— iM. 

6.  In  a  suit  to  cancel  a  deed,  and  for  the  reooyery  of  real  estate  and  damages  for  detaining  it, 
one  of  the  defendants,  before  the  commencement  of  the  trial,  made  oath  that  he  had  re- 
leased his  interest  to  his  co-defendants,  filing  a  quitclaim  deed  as  eyidence  of  the  fact.  On 
the  trial,  his  co-defendants,  offered  him  as  a  witness,  but  the  Court  excluded  him.  Held, 
that  this  was  not  error. — Dearmond  et  al.  y.  Dearmond,  191. 

7.  Prosecution  for  malicious  trespass  against  fiye  persons.  All  the  defendants  being  on  trial, 
one  of  them  was  ofibred  as  a  witness  in  behalf  of  the  othera.  ffis  testimony  being  objected 
to,  was  excluded.    Held,  that  this  was  not  trroT.-^Lemasten  et  al.  y.  T%e  St^te,  391 . 

8.  AUter,  if  tiie  defendants  had  taken  their  trial  separately.^/M. 

See  DsposiTioini,  6,  7;  Guaiuoiak  akd  Waxd,  3;  Nsw  Txial,  11;  Pabtibs  8. 
Opinion  of]  See  Bailboad  Compant,  7,  S9. 

WBIT. 

See  Nb  Exeat;  BspLsyiv;  Yabiakcb,  S. 

WRITTEN  INSTRUMENT. 

See  EyiDBNCB,  7,  8,  9;  Plbadino,  15;  RBrBBSBXTATiOB^,  4. 
Proof  of  Contente  of.]  See  EyiDBNCB,  4,  5,  6. 
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WBITING8. 

Referred  to  in  Letter.]  See  Syidukb,  1 1 

Y. 

YKAB. 
of.]  See  Lbasb. 
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